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PKEFACE 

TO   THE   FOURTEENTH   EDITION. 

In  preparing  the  present  edition,  the  editor  has 
ventured  to  work  with  a  free  hand.  While  follow- 
ing the  main  design  of  the  original  book,  he  has  not 
scrupled  to  re- write,  to  add  or  to  excise,  wherever  he 
has  judged  it  expedient  to  do  so ;  with  the  result 
that  the  book  now  contains  a  very  large  proportion 
of  his  own  work.  The  main  additions  relate  to  the 
ownership  of  goods,  and  its  history,  and  to  the 
possession  and  alienation  of  goods,  and  the  title 
thereto  ;  and  it  is  hoped  that  the  consideration  of 
these  subjects  at  greater  length  than  before  will 
be  justified  by  their  importance.  In  other  respects, 
the  editor  has  done  his  utmost  to  restore  the  sim- 
plicity and  brevity,  which  were  characteristic  of 
the  oriorinal  text ;  and  that  he  has  not  been  alto- 
gether  unsuccessful  in  the  direction  of  brevity,  is 
shown  by  the  fact  that,  although  the  additional 
matter  amounts  to  more  than  fifty  pages,  the  whole 
book  is  shorter  by  fourteen  pages  than  the  previous 
edition.  Nor  does  this  fairly  represent  the  whole 
gain  ;  for  a  large  amount  of  statute  law  now 
printed  in  type  uniform  with  the  rest  of  the  text. 
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was  printed  in  smaller  type  in  the  former  edition. 
The  editor  has  especially  endeavoured  to  condense 
his  statement  of  statute  law,  a  peculiarly  difficult 
and  dangerous  task.  It  may  be  mentioned  in  par- 
ticular, that  the  whole  of  the  introductory  chapter 
is  new.  For  part  of  the  substance  of  it,  the  editor 
is  indebted  to  the  learning^  contained  in  Professor 
Ames's  articles  on  the  Disseisin  of  Chattels  in  the 
Harvard  Laiv  Review  ;  he  also  owes  much  to 
discussion  of  the  subject  with  his  friend  Professor 
Maitland.  AYith  respect  to  other  j^^'^i'ts  of  the 
editor's  own  work,  he  desires  to  express  his  sense 
of  obligation  to  the  treatises  of  Mr.  Justice  0.  W. 
Holmes  on  the  Common  Law,  of  Sir  Frederick 
Pollock  and  Mr.  Justice  Wright  on  Possession, 
and  of  Sir  Frederick  Pollock  and  Sir  William 
Anson  on  Contracts. 

An  entirely  new  index  to  the  book  and  to  the 
cases,  year-books,  and  statutes  cited,  has  been  pre- 
pared by  Mr.  Kenneth  F.  Wood  of  Lincoln's 
Inn. 

7,  Stonk  Buildings,  Lincoln's  Inn, 
ZQth  July,  1894. 


PREFACE 

TO    THE    FIRST    EDITION. 


The  following  pages  are  intended  as  supplementary  to  the 
author's  "  Principles  of  the  Law  of  Keal  Property."  At  the 
time  when  that  work  was  written,  the  plan  of  the  present 
treatise  was  not  matured,  and  a  chapter  on  "  Personal 
Property  and  its  Alienation "  was  inserted  in  that  work. 
The  contents  of  that  chapter  will  be  found  interspersed  in 
parts  of  the  present  volume  ;  and  should  a  second  edition 
of  the  "  Principles  of  the  Law  of  Real  Property  "  be  called 
for,  it  is  the  author's  intention  to  omit  that  chapter  of  his 
former  work,  and  to  supply  its  place  by  some  further 
remarks  on  such  elementary  parts  of  the  law  of  real  pro- 
perty as  may  appear  to  have  been  but  slightly  touched 
upon  before.  The  very  favourable  reception  which  the 
author's  work  on  the  Law  of  Real  Property  has  met  with 
from  the  profession  has  encouraged  him  to  undertake,  in 
the  present  work,  a  task,  he  believes,  hitherto  unattempted : 
for  it  is  singular  that,  notwithstanding  the  rapid  growth 
and  now  enormous  value  of  personal  property  in  this 
country,  no  treatise  has  yet  appeared  having  for  its  object 
the  introduction  of  the  student  in  conveyancing  to  that 
large  and  increasing  portion  of  his  study  and  practice  which 
comprises  the  law  relating  to  such  property.  As  to  real 
property,  he  may  take  his  choice  amongst  three  or  four 
publications,  all  having  the  same  object  of  facilitating  his 
studies ;   but  the  law  of  personal  property,  though  suffi- 
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ciently  treated  of  in  all  that  relates  to  it  as  purely  mer- 
cantile, has  not  yet  had  any  elementary  treatise  on  its 
principles,  so  far  as  they  affect  the  practice  of  convey- 
ancing. The  present  work  is  an  attempt  to  supply  this 
deficiency,  and,  in  conjunction  with  the  author's  "Prin- 
ciples of  the  Law  of  Real  Property,"  to  afford  the  student 
a  brief  and  simple  introduction  to  the  whole  system  of 
modern  conveyancing.  The  novelty  of  the  attempt  has, 
however,  increased  the  difficulty  of  the  task.  The  author 
has  endeavoured  proportionably  to  increase  his  diligence 
and  care.  He  can,  however,  scarcely  hope  to  have  escaped 
all  errors.  And  here  he  would  caution  the  student 
against  too  implicit  a  reliance  on  the  dicta  of  text-books. 
Elementary  books  cannot  from  their  nature  be  completel}^ 
accurate.  As  helpers  to  more  perfect  knowledge,  they  may 
be  most  valuable.  But  it  would  be  as  great  a  mistake  for 
a  student  to  remain  satisfied  with  his  knowledge  of  a  text- 
book, as  for  an  author  to  compress  into  an  elementary 
work  all  that  could  possibly  be  said  on  the  subject. 

7,  New  Square,  Lincoln's  Inn, 
IZrd  May,  1848. 
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c.  59  (appellate  jurisdiction)          .         .  .         .189 

c.  70  (probates  in  United  Kingdom)          .  .     .     424 
c.  80  (merchant  shipping)      .....     106 

40  &  41  Vict.   c.  26  (companies) 287,  288 

c.  33  (contingent  remainders)         ....     346 
c.  37  (trade-marks  registration)         .         .         .     .     329 

c.  39  (factors) 22,  80,  82 

c.  59  (India  and  colonial  stock)         .         .  .     .     279 

41  Vict.  c.  13,  s.  1  (acceptances)         .         .         .         .         .         .174 

c.  19,  s.  3  (divorce) 500,  503 

41  &  42  Vict.  c.  31  (bills  of  sale)         69,  77,  80,  87,  89,  102.  104,  112, 

537—544 

58 

193 

93 

287 

197 


c.  38  (innkeepers)  ..... 

c.  54  (Debtors  Act,  1878) 

42  &  43  Vict.  c.  59  (outlawry) 

c.  76  (companies)      ..... 
c.  78  (Judicature  Act  Amendment) 

43  Vict.  c.  14  (inland  revenue)         ....  422,  430,  432 

c.  19  (companies) 287,  288 

43  &  44  Vict.  c.  18  (merchant  shipping  amendment)       .  106,  107 

c.  19  (distress  for  taxes)         .....       95 
c.  22  (merchant  shipping)         .         .         ,         .     .       59 

c.  35  (wild  birds) 134 

c.  47  (ground  game)  .         .         .         .         .     .     134 

44  Vict.  c.  12  (Customs  and  Inland  Revenue,  1881)        379—381,  413, 

422,  423,  430,  455 
44  k  45  Vict.  c.  41  (Conveyancing  and  Law  of  Property,  1881) 

s.  31  (appointment  of  new  trustees)  .     .     364 

s.  32  (retirement  of  trustee)  .         .         .     365 

s.  34  (vesting  trust  property  in  new  trustees)  365 
s.  36  (trustees'  receipts)  .  .  ...  364 
s.  37  (power  for  executors  to  compound)  426,  446 
s.  38  (powers  to  executors  or  trustees)  .  .  365 
s.  39  (restraint  on  anticipation)  .  .  .  476 
s.  43  (maintenance  of  infants)  .  .  358,  360 
s.  50  (conveyance  to  self)  .  .  .  .  532 
s.  59  (covenants  to  extend  to  heirs)  .  .  200 
s.  60  (effect  of  joint  covenant)  .         .     .     387 

s.  61  (advance  on  joint  account)  .         .         .     389 
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44  &  45  Vict.  c.  51  (wild  birds) 134 

c.  57,  s.  51  (soldier's  will) 422 

45  &  4G  Vict.  c.  38  (settled  land) -352,  383 

e.  39  (Convej'anciiig)    ......     644 

c.  40  (copyriglit — musical  coiupositioiis)  .         .     .     316 
c.  43  (Bills  of  Sale,  1882)       69,  77,  80,  87,  89,  92,  102, 

104,  112,  544—550 

c.  61  (Bills  of  Exchange)     .         .         .         33,  173—182 

c.  75  (Married  Women's  Tropertv,  1882)     93,  151,  224, 

263,  349,  373,  376,   414,  459,   484-495,   499,   503, 

564 

16  &  47  Vict.  c.  28  (Companies  Act,  1883) 287 

c.  29  (Supreme  Court  funds)  .  .  .  277,  432 
c.  30  (companies,  colonial  registers).  .  .  .  287 
c.  49  (statute  law  revision)  19,  99,  1 38,  196,  213,  223 
c,  52  (Bankruptcy  Act,  1883)  .  .  .  .220 
s.  4  (acts  of  bankruptcy)      94,  104,  206,  218,  223, 

224 227 

s.  5  (receiving  order)         .         .  195,  219,  229 

s.  6  (creditor's  petition)         .         .         .     220,230 
s.  7  (])roceediugs  on  creditor's  petition)      230,  231 
s.  8  (debtor's  petition)      .         .         .  230,  231 

s.  9  (receiving  order)    .         .         .      195,  231,  245 
.'!.  10  (receiver)         ......     232 

s.  12  (special  manager)         ....     232 

s.  13  (notice  of  receiving  order)         .         .     .     282 

s.  15  (meetings) 219,  232 

s.  18  (composition)  .         .         .         219,  234 

s.  20  (adjudication)       .       100,  145,  215,  233,  235 
s.  21  (trustee)  .         .         .         .  100,  215,  235 

s.  22  (committee  of  inspection)     .         .         .     236 
s.  23  (power  to  accept  composition)  .     .     235 

ss.  24—27  (discovery  of  property)         .         .     236 
s.  28  (discharge  of  bankrupt)  .         .         .     .     254 

s.  29  (fraudulent  settlements)       .         .         .     252 
s.  30  (order  of  discharge)     159,  173,  190,  212,  253, 

254,  392 
s.  31  (disqualifications  for  discharge)         .     .     253 
s.  35  (annulling  adjudication)       .         .         .     255 
s.  36  (pavment  of  debts  in  full)         .         .     .     255 
s.  37  (debts  provable)  .         .         .       173,  246,  247 
s.  38  (mutual  credit  and  set-off)        .         .     .     247 
s.  40  (priority  of  debts)         .      190,  192,  203,  207, 
207  (b),  244,  245,  398,  404 
s.  41  (apprentices)  .         .         .         .         .     .     246 

s.  42  (distraint  for  rent)  .  207  (b),  245,  258 
s.  43  (relation  back  of  trustee's  title)  .  245,  249 
s.  44  (description  of  propeity  divisible)  24,  37, 
100,  101,  145,  215,  223,  237,  527 
s,  45  (restriction  of  rights  of  creditor  under  execu- 
tion)     99,  214,  250 

s.  46  (duties  of. sheritf)  .         .         .        99,251 

s.  47  (avoidance  of  voluntary  settlements)  .       94, 
104,  251,  252,  375,  376 
s.  48  (avoidance  of  preferences)     .        94,  104,  252 
s.   49  (protection  of  hoiiA  fide   transactions 
without  notice)    .         .         .         .         .     .     250 
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46  &  47  Vict.  c.  52,  s.  50  (possession  of  property  by  trustee)^  U%  H5, 

s.  52  (sequestration  of  benefice)  .  .  •  2:39 
s.  53  (appropriation  of  pay  or  salary)  .  .  240 
s.  54  (vesting  and  transfer  of  property)     100,  lUl, 

145,  215,  235,  243 
s.  55  (disclaimer  of  onerous  property)  .  173,  238 
ss.  56,  57  (powers  of  trustee)  145,  236,  240,  336 
s.  58  (declaration  of  dividends)  .  '  "  oqq 
s.  59  (joint  and  separate  dividends)       .         .     398 

s.  62  (final  dividend) 243 

s.  63  (no  action  for  dividend)  .  .  •  241. 
8.  64  (management  of  property  by  bankrupt)  241 
s.  65  (right  of  bankrupt  to  surplus)  .     .     244 

s.  66  (orticial  receivers)  .  .  .  •  232 
s.  72  (remuneration  of  trustee)  .         .     .     243 

s.  74  (payment  of  money  into  Bank  of  Eng- 

"  land) ^  "^f^ 

ss.  74—81  (trustee)  ....  236,  242 
s.  83  (official  name  of  trustee)  .  .  •  21o 
s.  84  (power  to  appoint  joint  trustees)  .  .  243 
s.  86  (removal  of  trustee)  .  .  .  •  243 
s.  89  (control  over  trustee)  .  .  236,  240,  241 
s.  90  (appeal  against  trustee)  .  •  •  241 
s.  91  (control  of  Board  of  Trade  over  trus- 
tees)     ^36 

s.  92  (Courts  having  jurisdiction)  .         •     2^y 

s.  93  (London  Court  united  with   Supreme 

Court) 189 

s.  95  (petition) „^i    r  ,  . 

s.  96  (London  Bankruptcy  District)         .  231,  64J 

s.  100  (county  court) 229 

s.  103  (judgment  debtors)  .  .  •  •  -^^^ 
s.  110  (petition  against  i^artner)  .  .  .  398 
.s.  113  (actions  by  trustee)  .  .  •  •  <^90 
s.  114  (actions  on  joint  covenants)  .  •  390 
s.  115  (proceedings  in  partnership  name)  .  398 
s.  121  (small  bankruptcies)  .  .  .  •  257 
s.  122  (administration  order  by  county  court)  2o/ 
s.  124  (privilege  of  parliament)  .  .  •  224 
s.  125  (administration  of  estate  of  person 
dvinc.  insolvent)  103,  190,  191,  198,  199,  203, 
"  206,  207,  207  (b),  258,  417 

s.  126  (debts  prior  to  Aug.  1861)  .         •     259 

s.  127  (power  to  make  rules)    .         .         .     •     223 
s.  UQ  {writs  oielc'jii  ami  levari  facias)  .       98 

s.  149  (construction)         .         -         •  544,  549 

s.  150  (provisions  to  bind  the  crown)    .      190,  245 

s.  152  (married  women) 224 

s.  163  (fraudulent  debtors)  .         .         .         .195 
s.  168  (interpretation)  145,  207(b),   215,  236,237, 

376 
s.  169  (repeal)  ...  98,  189,  193,  206 
schedules  (proof)       .         .    207  (b),  247,  248,  398, 

399 
c.  57  (Patents,  Designs  and  Trade  Marks  Act,  1883) 

296-312,  320,  325-332,  551 
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46  k  47  Vict.  c.  61  (Agricultural  Holdings  (England)  Act,  1883) 

128,  207  (A) 

47  Vict.  c.  14  (husband  and  wife  as  witnesses)     .         .         .      490,  495 

47  &  48  Vict.  c.  68  (Matrimonial  Causes  Act,  1884)         .  500,  505 

c.  71  (Intestates'  Estates  Act,  1884)      .         .         .     455 

48  &  49  Vict.  c.  25  (East  India  Unclaimed  Stock  Act,  1885)   .     .     526 

c.  50  (^Metropolitan  Board  of  Works  (Money)  Act, 

1835) 526 

0.  63  (Patents,  Designs  and  Trade  Marks  (Amend- 
ment) Act,  1885)  .         .   297,  301,  304,  305 

49  &  50  Vict.  c.  33  (International  Copyright  Act,  1886)  .  321-325 

c.  37  (Patents  Act,  1886)          .         .    297,  300,  304,  305 
c.  52  (Married  Women  (Maintenance  incase  of  De- 
sertion) Act,  1886) 499 

50  k  51  Vict.  c.  28  (Merchandise  Marks  Act,  1887)     25,  328,  333,  517 

c.  43  (Stannaries  Act,  1887)  .  .  .  .207  (b) 
c.  57  (Deeds  of  Arrangement  Act,  1887)      .  218,219 

c.    66   (Bankruptcy  (Discharge  and  Closure)  Act, 

1887) 252 

51  Vict.  c.  2  (National  Debt  (Conversion)  Act,  1888)      .  270-272 

c.  8,  s.  19  (stamp  on  assignment  of  life  policy)       .         .     263 
ss.  21,  22  (succession  duty)       .         .  380,  430,  431 

51  &  52  Vict.  c.  17  (Copyright  (Musical  Compositions)  Act,  1888)     315 

c.  42  (Mortmain  and  Charitable  Uses  Act,  1888)    .     436 

c,  43  (County  Courts  Act,  1888)        .         .         .     .       98 

s.  67  (equitable  jurisdiction)  .         34,  372,  427 

ss.  133—137  (replevin) 13 

ss.  146,  147  (execution)         ...  98,  99 

c.  50  (Patents,  Designs  and  Trade  Marks  Act,  1888)    297, 

304,  307,  a  10,  325,  330—332 

c.  59  (Trustee  Act,  1888)  .         .         .  370,  371 

c.    62  (Preferential  Payments  in   Bankruptcy  Act, 

1888)  .         190,  192,  207,  207  (b),  223,  245 

52  Vict.  c.  6  (National  Debt  Act,  1889)      .         .         .       272,  274,  280 

c.  7  (stamps  on  settlements,  estate  duty)     .         379,  381,  423 

52  &  53  Vict.  c.  32  (Trust  Investment  Act,  1889)         .         .     270,  361 

c.  45  (Factors  Act,  1889)  .  .  .22,  80—82,  514 
c.  46  (lien  of  ship's  master)  .....  114 
e.  49  (Arbitration  Act,  1889) 187 

53  Vict.  c.  5  (Lunacy  Act,  1890)  .         .       151,  273,  274,  280,  367 
53  &  54  Vict.  c.  24  (Deeds  of  Arrangement  Amendment  Act,  1890)  218 

c.  29  (Intestates'  Estates  Act,  1890)  .  .  .451 
c.  39  (Partnership  Act,  1890)  207  (a,  b),  389,  397, 

400—405 
c.  62  (Companies  (Memorandum  of  Association)  Act, 

1890) 287,  288 

c.  63  (Companies  (Winding-up)  Act,  1890)  287,  290,  292 
c.  71  (Bankruptcy  Act,  1890)  .         .         .         .223 

s.  1  (acts  of  bankruptcy)     .         .         .98,  206,  226 
s.  2  (examination)  .....     232 

s.  3  (composition)       .         .         .         219,  234—236 
s.  5  (committee)     ......     236 

s.  6  (acceptance  of  composition)  .         .     .     235 

s.  7  (arrest  of  debtor)         .         .  ...     236 

ss.  8,  10  (discharge)        ....      253,  254 

s.  11  (execution)        .         .         .         .99,  250,  251 

s.  13  (disclaimer) 238 
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53  &  54  Vict.  c.  71,  ss.  17,  19  (trustee)  .         .         .  242,  243 

s.  20  (receiving  order     ....       194,  249 
s.  21  (admin istratiou  of   deceased  insolvent's 

estate)  ....  103,  191,  2.58 

s.  23  (interest) 248 

s,  26  (penal  provisions)      ...         .     .     195 
s.  28  (distress)        ...  207  (b),  245,  258 

54&55  Vict.  c.  36  (Bills  of  Sale  Act,  1891)  .         .         .     .     538 

c.  39  (Stamp  Act,  1891) 

ss.  8,  22  (agreement) 160 

ss.  23,  52,  53,  86  (stock  or  marketable  secu- 
rity)         273 

ss.  54,  86  (assignment) 38 

s.  62  (conveyance  and  transfer  to  new  trustee)     366 

ss.  91,  93,  95,  97  (marine  insurance)       .         .     266 

ss.  98—100  (life  insurance)    _    .         .         .     .     262 

s.  118  (assignment  of  life  policy)    .         .         .     263 

ss.  104,  122  (settlements]  .         .         .     .     379 

1st  schedule  (duties  on  instruments)     76,  118,  160, 

182,  196,  202,  262,  266,  273,  379 

c.  73  (Mortmain  and  Charitable  Uses  Act,  1891)    .     437 

55  Vict,  c   4  (Betting  and  Loans  (Infants)  Act-,  1892)  .         .     159 

c.  6  (Colonial  Probates  Act,  1892) 424 

c.  9  (Gaming  Act,  1892) 166 

55  &  56  Vict.  c.  58  (Accumulations  Act,  1892)       .         .         .     .     347 

56  Vict.  c.  7  (contract  notes) 273 

56  &  57  Vict.  c.  21  (Voluntary  Conveyances  Act,  1893)       .         .     378 

c.  53  (Trustee  Act,  1893)  270,  361,  364—367,  370—372, 

555,  561,  563 

c.  59  (notes  under  5Z.) 175 

c.  63  (Married  Women's  Property  Act,  1893)     151,  484, 

485,  489,  490 

c.  71  (Sale  of  Goods  Act,  1893)  .         .         10  et  scq. 

s.  1  (sale  and  agreement  to  sell)       .         .     70,  515 
ss.  3,  4  (formalities  of  contract)       73,  74,  272,  293 
s.  5  (future  goods)     .         .         .         .         .     .       72 

s.  8  (price)     .......       76 

ss.  12  (warranty  of  title)    .         ....     515 

s.  14  (warranty  of  quality)    ....     516 

ss.  16 — 19  (transfer  of  property)        .         .     71 — 73 

s.  20  (risk  of  loss) 83 

s.  21  (stolen  goods) 508 

s.  22  (market  overt)  ...  15,  510,  511 
s.  23  (voidable  titles)  .  .  .24,  85,  511 
s.  24  (stolen  goods)        ...  10,  15,  512 

s.  25  (possession  after  sale)  .  .  22,  80,  81 
s.  26  (writs  of  execution).  .  .  .  .  97 
ss.  27 — 29  (payment  and  delivery)  .  67,  75,  79 
s.  32  (delivery  to  carrier)  ...  75,  83 
SS.38 — 48  (rights  of  unpaid  seller)  .  .  79 — 84 
s.  52  (specific  performance)  .  .  .  .  19 
s.  61  (sales  by  way  of  secuiity  not  affected)  .  87 
s.  62  (definition)     ...         70,  71,  272,  293 


ERRATA. 


Page  35,  uote((')-  i'c/- '"  legacies  not  exceeding £500  "  read  "legacies 
pa}'alile  out  of  estates  not  exceeding  £500  in 
value.'' 

,,     118,   line   5.         i?!;/-  "sell  "  re«?  "settle." 

,,     365,  firsfline.     /br  "Trustee   Act,    1883,"    read    "Trustee    Act, 
1893." 

,,     421,  note  ( /;).     For '' 1  Will.    IV.    c*c    1    Vict.    c.     20"    read    "7 
Will.  IV.  &  1  Vict.  c.  26." 

,,     486.  line  7.  For  "or"  read  "on." 


ADDENDA. 


Page     23,  note  (c).     Add  a  reference  to  Hcllnj  v.  Matlkcics.  1894,  2  Q.  B. 
262  ;  Shcnstonr  ,C  Co.  v.  Hilton,  ib.  452. 

,,       24,  note  [l).     Gough  v.   Wood  is  now  reported,  1894,  1  Q.  B.  713. 

„  58,  line  9.  After  the  word  "receive"  add  a  reference  to  Singer 
Mamifacturing  Co.  v.  Loivlm  tO  South  Western  Ry.  Co., 
1894,  1  Q.  B.  833. 

,,  59,  note  (</).  Stat.  17  &  18  Vict.  c.  104,  Part  VIII.,  as  amended  by 
24  Vict.  c.  10  :  25  &  26  Vict.  c.  63,  and  43  &  44  Vict.  c.  22 
is  now  replaced  by  Port  IX.  (sects.  510—571)  of  the 
Merchant  Shipping  Act,  1894  ;  see  sects.  518,  566. 

,,  59,  note  (A).  Substitute  a  reference  to  sects.  492 — 501  of  the  Mer- 
chant Shipping  Act,  1894. 

,,       60,  note  (0-     Add  a  reference  to  CoJc  v.  Eley,  1894,  2  Q.  B.  350. 

,,       77,  note  {t).    Bamsay  x .  Margrett  is  now  reported,  1894,  2  Q.  B.  18. 

,,       78,  note  (-.).    Add  a  reference  to  if ;;g^?7/  v.  Masker,  22  Q.  B.  D.  364. 


IXXVIII  ADDENDA. 

Page  81,  note  (s).  Add  a  reference  to  Hdby  v,  Matthews,  1894,  2  Q.  B. 
1^62  ;  Shenstonc  <(;  Co.  v.  Hilton,  ib.  452. 

,,  100,  note  (it).  Add  "And  see  Harris  v.  JBcaucJtamp Brothers,  1894, 
1  Q.  B.  801." 

,,  106.  Tlie  law  relating  to  merchant  shipping  i.s  now  con- 
solidated in  the  Merchant  Shipping  Act,  1894,  by  which  the 
provisions  of  the  Merchant  Shipping  Act,  1854,  and  its 
amending  Acts  were  repealed  and  substantially  re-enacted. 
The  text  of  Chap.  III.  is  not  materially  affected  by  this 
alteration.  References  to  the  sections  of  the  Act  of  1894 
corresponding  to  the  repealed  enactments  follow. 

,,  106,  note  (d).  For  "stat.  17  &  18  Vict.  c.  104,  s.  19"  substitute 
"sect.  2  of  the  Merchant  Shipping  Act,  1894;"  and  for 
"stat.  31  &  32  Vict.  c.  129  "  .substitute  "sects.  89,  90  of 
the  Merchant  Shipping  Act,  1894." 

,,  107,  note  (g).  Substitute  a  reference  to  sect.  1  of  the  Merchant 
Shipping  Act,  1894. 

„  107,  note  (h).  Substitute  a  reference  to  sect.  4  of  the  Merchant 
Shipping  Act,  1894. 

,,  107,  note  (i).  Substitute  a  reference  to  sect.  5  of  the  Merchant 
Shipping  Act,  1894. 

,,     108,  note  (k).     Substitute  a  reference  to  sect.   56  of  the  Merchant 

Shipping  Act,  1894. 
,,     108,  note  (l).     Substitute  a  reference  to  sect.   57  of  the  Merchant 

Shipping  Act,  1894. 

,,  109,  note  (m).  Substitute  a  reference  to  sect.  20  of  the  Merchant 
Shipping  Act,  1894. 

,,  109,  note  (?;,).  Substitute  a  reference  to  sects.  17,  18,  and  21  of  the 
Merchant  Shipping  Act,  1894. 

,,  109,  note  (o).  Substitute  a  reference  to  sect.  15  of  the  Merchant 
Shipping  Act,  1894. 

,,  109,  note  (p).  Substitute  a  reference  to  sect.  24  of  the  Merchant 
Shipping  Act,  1894. 

,,  109,  note  (q).  Substitute  a  reference  to  sect.  65  of  the  Merchant 
Shipping  Act,  1894. 

,,  110,  note  (r).  Substitute  a  reference  to  sect.  25  of  the  Merchant  Ship- 
ping Act,  1894. 

,,  110,  note  (s).  Substitute  a  reference  to  sect.  26  of  the  Merchant  Ship- 
ping Act,  1894. 

„  110,  note  (t).  Substitute  a  reference  to  sect  31.  (1)  of  the  Merchant 
Shipping  Act,  1894. 

„  110,  note  («).  Substitute  a  reference  to  sect.  31  (2)  of  the  Merchant 
Shipping  Act,  1894. 

,,  110,  note  (a::).  Substitute  a  reference  to  sect.  33  of  the  Merchant  Ship- 
ping Act,  1894. 
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Page  111,  note  (y).     Substitute  a  reference  to  sect.    34    of  the  Merchant 

Shipping  Act,  1894. 
,,     111,  note  (z).     Substitute  a  reference  to  sect.    35  of  the  ]\Icrchant 

Sliipping  Act,  1894. 
,,     111,  note  («).     Substitute  a  reference  to  sect.    36  of  the  Mercliunt 

Shipping  Act,  1894. 
,,     111,  note  (b).    Substitute  a  reference  to  sect.  37   of  the  Merchant 

Shipping  Act,  1894. 
,,     111,  note  (c).     Substitute  a  reference  to  sect.  32  of  the  Merchant 

Shipping  Act,  1894. 
,,     112,  note  (e).    Substitute  a  reference  to  sects.  39—46  of  the  Merchant 

Shipping  Act,  1894. 
„     112,  note  (/).     Substitute  a  reference  to  sect.    721  of  the  Merchant 

Shipping  Act,  1894. 
„      114,  note(?i).     The  provisions  of  stats.  17  &  18  A^ict.  c.  104,  s.  506, 

and  25  &  26  Vict.  c.  63,  s.  54,  are  now  consolidated  in  sect. 

503  of  the  Merchant  Shipping  Act,  1894. 
„     114,  note  iq).     For  "  stat.  17  &  18  Vict.  c.  104,  s.  191,"  substitute 

"  sect.  167  (1,  3)  of  the  Merchant  Shipping  Act,  1894." 
,,     114,  note  (?•).     Substitute  a   reference    to    sect.   167  (2,   3)  of  the 

Merchant  Shipping  Act,  1894. 

,,     116,  note  /().     Add  a  reference  to  The  Africano,  1894,  P.  141. 

,,     118,  note  (s).     Add  a  reference  to  sects.  28,  30  of,  and  22nd  schedule 
to,  the  Merchant  Shipping  Act,  1894. 

,,     120,  note  (^).    Substitute   a  reference    to    sects.   492—501    of    the 
Merchant  Shipping  Act,  1894. 

,,     127,  note  (to).     Add  "see  Goug7i  v.  JFood,  1894,  1  Q.  B.  713." 

,,     150,  note  (I).     Add  a  reference  to  Clements  v.  L.  <t  N.   JF.  III/.  ''0-i 

1894,  2  Q.  B.  482. 
„     169,  noie  {d)\Maxim,  A-c,  Co.   v.  Nordenfelt  has  been  afilrmed  in 
„     170,  note  {k)}      H.  L.,  10  Times  L.  R.  636. 

182,  line  5.     Insert  a  reference  to  Kennedy  v.  Thomas,  10  Times 

L.  R.  572. 
202,  notes  (/,  m).     See  now  rule  17  of  the  draft  Rules  of  the  Supreme 
Court,  July,  1894,  W.  N.  7th  July,  1894. 

214,  note  {h).     Add  "see  also  Harris  v.  Beauchamp  Brothers,  1894, 

IQ.  B.  801." 

215,  note  (s).    Add  a  reference  to  Underwood  x.  Underwood,   1894, 

P.  204. 
256,  note  (ss).     Add  "see  also  Be  Clark;  1894,  2  Q.  B.  393." 
275.     See  now  as  to  notice  in  Men  of  distrijujas,  rules  8 — 14  of  the 

draft  Rules  of  the  Supreme  Court,  July,  1894  ;  W.   N.  7th 

July,  1894. 
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Page  276.     See  now  as  to  elmrgiiif,'  orders,  rules  4 — 7  of  the  draft  Rules 
of  the  Supreme  Court,  July,  1894  ;  W.  N.  7tli  July,  1894. 

,     280,  note  [t)  )  See  now  rule  4  of  the  draft  Rules  of  the  Supreme  Court^ 
293,note(m)  1      July,  1894  ;  W,  N.  7th  July,  1894. 

321,  note  [a).  Hanfstaengl  v.  Newncs  was  reversed  in  C.  A.  ;  10 
Times  L.  R.  5-30.  Add  a  reference  to  Hanfstaengl  v.  Empire 
Palace,  1894,  2  Ch.  1. 

322,  note  (c).  Add  a  reference  to  Hanfdaevgl  v.  Newncn,  10  Times 
L.  R.  530. 

333,  notes  (c,  e).  Add  a  reference  to  Porccll  v.  Birmingham  Vinegar 
Brewery  Co.,  10  Times  L.  R.  606,  666. 

333,  note  (d).    Add  a  reference  to  Thorneloe  v.  Hill,  1894,  1  Ch.  569. 

,,        ,,     {g).   Addareferenceto  Snunde7-sv.  Sun  Life  Assu7'ance  Co. 
of  Canada,  1894,  1  Ch.  537. 

364,  note  (r).  \Add,  "see  rules  thereunder,  AV.  X.  9th  December, 
366,  note  (m).  j      1893." 

371,  note  (,~).  Add  "  see  also  Order  LIVa.  ;  W.  N.  9th  December, 
1893." 

,,  note  («)•      Add   "see  rules  thereunder,  W.  N.  9th  December, 
1893." 

379,  note  (/).   Add  a  reference  to  ^.-f/.  v.  T>odd,  1894,  2  Q.  B.  150. 

381.  By  the  Finance  Act,  1894  (stat.  57  &  58  Vict.  c.  30,  s.  1  and 
First  Schedule),  a  new  duty,  called  Estate  Duty,  is  charged 
upon  the  principal  value  of  all  property,  real  or  personal, 
settled  or  not  settled,  which  passes  on  the  death  of  any 
person  dying  after  the  l.st  of  August,  1894  ;  and  jiropert}^ 
chargeable  with  such  Estate  Duty  is  not  chargeable  with 
Probate  Duty  (see  pp.  422,  449),  Account  Duty  (see  p.  379), 
the  additional  succession  duties  imposed  by  sect.  21  of  the 
Customs  and  Inland  Revenue  Act,  1888  (see  p.  380,  n.  {k) ), 
the  temporary  estate  duties  imposed  by  the  Customs  and 
Inland  Revenue  Act,  1889  (see  p.  381),  or  with  legacy  or 
succession  duty  at  the  rate  of  £1  per  cent,  (see  pp.  380,  430 
and  n.  (t),  455).  By  sect.  2  (1),  property  passing  on  the 
death  of  the  deceased  (see  sect.  22  (1,/.  I.) )  shall  be  deemed 
to  include  («)  property  of  which  the  deceased  was  at  the  time 
of  his  death  competent  to  dispose  (see  sect.  22  (2) )  ;  {b) 
property  in  which  the  deceased  or  any  other  person  had 
an  interest  ceasing  on  the  death  of  the  deceased,  to  the 
extent  to  which  a  benefit  accrues  or  arises  by  the  cesser 
of  such  interest  ;  but  exclusive  of  projierty  the  interest  in 
which  of  the  deceased  or  other  person  was  only  an  interest 
as  holder  of  an  office,  or  recipient  of  the  benefits  of  a 
charity,  or  as  a  corporation  sole ;  (r)  property  which  would 
be  required  on  the  death  of  the  deceased  to  be  included  in 
an  account  under  s.  38  of  the  Customs  and  Inland  ReveniTe 
Act,  1881,  as  amended  by  s.  11  of  the  Customs  and  Inland 


ADDENDA.  IxXXl 

Revenue  Act,  1880,  if  those  sections  extended  to  real  as  well 
as  personal   property,  and    the    words    "voluntary       and 
-voluntarily"   and    a    reference  to   a   "volunteer       were 
omitted  therefrom  (see  p.  379)  ;  and  {d)  any  annuity  or  other 
interest  purchased  or  provided  by  the  deceased,  either  l.y 
himself  alone  or  in  concert   or  by  arrangement  with  any 
other  person,  to  the  extent  of  the  beneficial  interest  accruing 
or  arising  by  survivorship  or  otherwise  on  the  death  ot  the 
deceased.     By  sect.  2  (2),  property  passing  on  the  death  o 
the  deceased  when  situate  out  of  the  United  Kingdom  shall 
be  included  only  if,  under  the  law  in  force  before  the  passing 
of  this  Act,  legacy  or  succession  duty  is  payable  in  respect 
thereof,  or  would  be  so  payable  but  for  the  relationship  of 
the  person  to  whom  it  passes.     By  sect.   2  (3),   property 
passing  on  the  death  of  any  person  shall  not  be  deemed  to 
include  property  held  by  the  deceased  as  trustee  for  another 
person,   under  a  disposition  not  made  by  the  deceased,   or 
under  a  disposition  made  by  the  deceased  more  than  twelve 
months  before  his  death,  where  possession  and  enjoyment 
•       of  the  property  was  bond  fide  assumed  by  the  beneficiary 
immediately  upon  the  creation  of  the  trust  and  thence- 
forward retained  to  the  entire  exclusion  of  the  deceased  or 
of  any  benefit  to  him  by  contract  or  otherwise.     By  sect.  3, 
Estate   duty  shall  not  be  payable  in  respect   of  property 
passing  on  the  death  of  the  deceased  by  reason  only  of  a 
h07id  fide  piurchase  from  the  person  under  whose  disposition 
the  property  passes,  nor  in  respect  of  the  falling  mto  posses- 
sion of  the  reversion  on  any  lease  for  lives,  nor  in  respect  ot 
the  determination  of  any  annuity  for  lives,  where  such  pur- 
chase was  made,  or  such  lease  or  annuity  granted,  for  full 
consideration  in  money  or  money's  worth  paid  to  the  vendor 
or  grantor  for  his  own  use  or  benefit,  or  in  the  case  of  a  lease 
for  the  use   or  benefit  of  any  person  for  whom  the  grantor 
was  a  trustee.     And  where  any  such  purchase  was  made,  or 
lease  or  annuity  granted,  for  partial  consideration  in  money 
or  money's  worth  paid  to  the  vendor  or  grantor  for  his  own 
nse  or  benefit,  or  in  the  case  of  a  lease  for  the  use  or  benefit 
of  any  person  for  whom  the  grantor  was  a  trustee,  the  value 
of  the  consideration  shall  be  aUowed  as  a  deduction  from 
the  value  of  the  property  for  the  purpose  of  estate  duty. 

By  sect.  5,  where  property  in  respect  of  which  Estate  duty 
is  leviable,  is  settled  by  the  will  of  the  deceased,  or  having 
been  settled  by  some  other  disposition  passes  under  that  dis- 
position on  the  death  of  the  deceased  to  some  person  not 
competent  to  dispose  of  the  property,  a  further  Estate  duty 
(called  settlement  estate  duty)  on  the  principal  value  of  the 
settled  property  shall  be  levied  at  the  rate  of  one  per  cent, 
(see  sect.  17),  except  where  the  only  life  interest  in  the  pro- 
perty after  the  death  of  the  deceased  is  that  of  a  wife  or 
husband  of  the  deceased  ;  but  during  the  continuance  of  the 
settlement  the  settlement  estate  duty  shall  not  be  payable 

W.P.P.  / 
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moie  than  once  (see  sect.  22,  1,  h,  i).  If  Estate  dntv  lias 
already  beeu  paid  in  respect  of  any  settled  jiroperty  since  the 
date  of  the  settlenicut,  the  Ustate  duty  shall  not,  nor  shall 
legacy  or  succession  duty  at  the  rate  of  one  per  cent.,  be 
payable  in  respect  thereof,  until  the  death  of  a  person  who 
was  at  the  time  of  liis  death  or  had  been  at  any  time  during 
the  continuance  of  the  settlement  competent  to  dispose  of 
such  propert}'.  In  the  case  of  settled  property,  where  the 
interest  of  any  person  under  the  settlement  fails  or  deter- 
mines by  reason  of  his  death  befoie  it  becomes  an  interest  in 
possession,  and  subsequent  limitations  under  the  settlement 
continue  to  subsist,  the  property  shall  not  be  deemed  to  pass 
on  his  death.  Any  person  paying  the  settlement  Estate  duty 
payable  under  this  section  upon  property  comprised  in  a 
settlement,  may  deduct  the  amount  of  the  ad  valorem  stamp 
duty  (if  any)  charged  on  the  settlement  in  respect  of  that 
pi'operty  (see  p.  378).  Where  any  lands  orchattelsareso  settled, 
whether  by  Act  of  Parliament  or  royal  grant,  that  no  one  of 
the  persons  .successively  in  possession  thereof  is  capable  of 
alienating  the  same,  whether  his  interest  is  in  law  a  tenancy 
for  life  or  a, tenancy  in  tail,  the  provisions  of  this  Act  with 
respect  to  settled  yiroperty  shall  not  apply,  and  the  property 
pas.sing  on  the  death  of  any  person  in  po.ssession  of  the  lands 
and  chattels  shall  be  the  interest  of  his  successor  in  the 
lands  and  chattels,  and  such  interest  shall  be  valued,  for  the 
purpose  of  Estate  duty,  in  like  manner  as  for  the  purpose  of 
succession  duty. 

By  sects.  1,  17,  Estate  duty  is  payable  at  rates  graduated 
according  to  the  following  scale  : — 


Estate  Duty  shall  be  pay- 

Where the  Princiiwl  Value  of  the  Estate 

able  at  the  Kate  per 

cent,  of 

£ 

£ 

Exceeds             100  and  does  not  exceed 

500 

1  pound. 

500 

1,000 

2  pounds. 

,               1,000 

10,000 

3  pounds. 

10,000 

25,000 

4  pounds. 

,              25,000 

50,000 

4  pounds  10  shillings. 

50,000 

75,000 

5  pounds. 

75,000 

100,000 

5  pounds  10  shillings. 

100,000 

150,000 

6  iiounds. 

150,000 

250,000 

6  pounds  10  shillings. 

250,000 

500,000 

7  pounds. 

500,000 

J  J 

1,000,000 

7  pounds  10  shillings. 

1,000,000 

• 

8  pounds. 

By  sect.  4,  for  determining  the  rate  of  Estate  duty  to  be 
paid  on  any  property  passing  on  the  death  of  the  deceased, 
all  property  so  passing  in  respect  of  which  Estate  duty  is 
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leviable  shall  be  aRgrcgatcd  so  as  to  form  one  estate,  and  the 
duty  shall  he  levied  at  the  proper  graduated  rate  on  the 
l)rincipal  value  thereof  :  i  •  i     n 

Provided  that  any   property   so   passing,   m  whicli   the 
deceased  never  had  an  interest,  or  which  under  a  disposition 
not  made  by  the  deceased  passes  iinniediately  on  the  death 
of  the  deceased  to  some  person  other  than  the  wife  or  husband 
or  a  lineal  ancestor  or  lineal  descendant  of  the  deceased, 
shall  not  be  aggregated  with  any  other  property  but  shall  be 
an  estate  by  itself,  and  the  Estate  duty  shall  be  levied  at  the 
proper  graduated  rate  on  the  principal  value  thereot  ;  but  if 
any  benefit  under  a  disposition  not  made  by  the  deceased  is 
reserved  or  given  to  the  wife  or  husband  or  a  lineal  ancestor 
or  lineal  descendant  of  the  deceased,  such  benefit  shall  be 
aggregated  with  property  of  the  deceased  for  the  purpose  of 
determining  the  rate  of  Estate  duty. 

By  sect.  7  (1),  in  determining  the  value  of  an  estate  lor 
the  purpose  of  Estate  duty,  allowance  shall  be  made  for 
reasonable  funeral  expenses  and  for  debts  and  incumbrances  ; 
but  an  allowance  shall  not  be  made  — 

[a)  for  debts  incurred  by  the  deceased,  or  incumbrances 
created  by  a  disposition  made  by  the  deceased,  unless 
such  debts  or  incumbrances    were  incurred  or  created 
bond  fide    for  full  consideration  in  money  or  money's 
worth  wholly  for  the  deceased's  own  use  and  benefit  and 
take  effect  out  of  his  interest,  nor 
{b)  for  any  debt  in  respect  whereof  there  is  a  right  to  re- 
imbursement from  any  other  estate  or  person,  unless 
such  reimbursement  cannot  be  obtained,  nor 
(c)  more  than   once   for  the   same   debt   or  incumbrance 
char^^ed  upon  different  portions  of  the  estate  ; 
and  any  debt  or  incumbrance  for  which  an  allowance  is  made 
shall  be  deducted  from   the  value  of  the  land  or  other  sub- 
jects of  property  liable  thereto. 

(2)  An  allowance  shall  not  be  made  in  the  first  instance 
for  debts  due  from  the  deceased  to  persons  resident  out  of 
the  United  Kingdom,  (unless  contracted  to  be  paid  in  the 
United  Kingdom,  or  charged  on  property  situate  within  the 
United  Kingdom),  except  out  of  the  value  of  any  personal 
property  of  the  deceased  situate  out  of  the  United  Kingdom 
in  respect  of  which  Estate  duty  is  paid ;  and  there  shall  be  no 
repayment  of  Estate  duty  in  respect  of  any  such  debts,  except 
to  the  extent  to  which  it  is  shown  to  the  satisfaction  of  the 
Commissioners  (of  Inland  Revenue,  see  sect.  22  (1,  m) ),  that 
the  personal  property  of  the  deceased  situate  in  the  foreign 
country  or  British  Possession  in  which  the  person  to  whom 
such  debts  are  due  resides,  is  insufficient  for  their  payment. 

(3)  Where  the   Oomiuissioners  are  satisfied  that  any  addi- 
tional expense  in  administering  or  in  realising  property  has 
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been  incurred  by  reason  of  tlie  property  being  situate  out  of 
the  United  Kingdom,  they  may  make  an  allowance  from  the 
value  of  the  property  on  account  of  such  expense  not  exceed- 
ing in  any  case  five  per  cent,  on  the  value  of  tlie  property. 

(4)  Where  any  property  passing  on  the  death  of  the 
deceased  is  situate  in  a  foreign  country,  and  the  Commis- 
sioners are  satisfied  that  by  reason  of  such  death  any  duty 
is  payable  in  that  foreign  country  in  respect  of  that  property, 
they  shall  make  an  allowance  of  the  amount  of  that  duty 
from  the  value  of  the  property. 

(5)  The  principal  value  of  any  property  shall  be  estimated 
to  be  the  price  which,  in  the  opinion  of  the  Commissioners, 
such  property  would  fetch  if  sold  in  the  open  market  at  the 
time  of  the  death  of  the  deceased  ; 

Provided  that,  in  the  case  of  any  agricultural  property, 
where  no  part  of  the  principal  value  is  due  to  the  expectation 
of  an  increased  income  from  such  property,  the  principal 
value  shall  not  exceed  twenty-five  times  the  annual  value 
as  assessed  under  Schedule  A.  of  the  Income  Tax  Acts, 
after  making  such  deductions  as  have  not  been  allowed  in 
that  assessment  and  are  allowed  under  the  Succession 
Duty  Act,  1853,  and  making  a  deduction  for  expenses  of 
management  not  exceeding  five  per  cent,  of  the  annual  value 
so  assessed. 

(6)  Where  an  estate  includes  an  interest  in  expectancy, 
Estate  duty  in  respect  of  that  interest  shall  be  paid,  at  the 
option  of  the  person  accountable  for  the  duty,  either  with 
the  duty  in  respect  of  the  rest  of  the  estate  or  when  the 
interest  falls  into  possession,  and  if  the  duty  is  not  paid 
with  the  Estate  duty  in  respect  of  the  rest  of  the  estate, 
then — 

(a)  for  the  purpose  of  determining  the  rate  of  Estate  duty 
in  respect  of  the  rest  of  the  estate  the  value  of  the 
interest  shall  be  its  value  at  the  date  of  the  death  of  the 
deceased ;  and 

{h)  The  rate  of  Estate  duty  in  respect  of  the  interest  when 
it  falls  into  possession  shall  be  calculated  according  to 
its  value  when  it  falls  into  possession,  together  with 
the  value  of  the  rest  of  the  estate  as  previously  ascer- 
tained. 

(7)  The  value  of  the  benefit  accruing  or  arising  from 
the  cesser  of  an  interest  ceasing  on  the  death  of  the  deceased 
shall— 

(a)  if  the  interest  extended  to  the  whole  income  of  the 
'                          property,  be  the  principal  value  of  that  property  ;  and 

(b)  if  the  interest  extended  to  less  than  the  whole  income 
of  the  property,  be  the  principal  value  of  an  addition  to 
the  property,  ctpial  to  the  income  to  which  the  interest 
extended. 
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(8)  Subject  to  the  provisions  of  this  Act,  the  vaUic  of  any 
property  for  the  purpose  of  Estate  duty  shall  be  ascertained 
by  the  Commissioners  in  such  manner  and  by  such  means  as 
they  think  fit,  and,  if  they  authorise  a  person  to  inspect  any 
property  and  report  to  them  the  value  thereof  for  the  pur- 
poses of  this  Act,  the  person  having  the  custody  or  possession 
of  that  property  shall  permit  the  person  so  authorised  to 
inspect  it  at  such  reasonable  times  as  the  Commissioners 
consider  necessary.  ,       •       i.     i 

(9)  Where  the  Commissioners  require  a  valuation  to  be 
made  by  a  person  named  by  them,  the  reasonable  costs  of 
such  valuation  shall  be  defrayed  by  the  Commissioners. 

(10)  Property  passing  on  any  death  shall  not  be  aggre- 
gated more  than  once,  nor  shall  Estate  duty  in  respect 
thereof  be  more  than  once  levied  on  the  same  death. 

Under    sect.    8,    the   executor    or    administrator   of   the 
deceased  is  reriuired  to  specify  in  appropriate  accounts  all 
the  property  in  respect  of  which  Estate  duty  is  payable  upon 
the  death  of  the  deceased,  and  is  accountable  for  the  Estate 
duty  in  respect  of  all  personal  property  wheresoever  situate 
of  which  the  deceased  was  competent  to  dispose  at  his  death, 
but  is  not  liable  for  any  duty  in  excess  of  the  assets  which 
he  has  received  as  executor  or  administrator,  or  might  but 
for    his    own    neglect  or  default  have  received.      Where 
property  passes  on  the  death  of  the  deceased,  and  his  execu- 
tor or  administrator  is  not  accountable  for  the  Estate  duty 
in  respect  of  such  property,   every  person   to   whom    any 
property  so  passes  for  any  beneficial  interest  in  possession, 
and  also,  to  the  extent  of  the  property  actually  received  or 
disposed  of  by  him,  every  trustee,  guardian,  committee,  or 
other  person  in  whom  any  interest  in  the  property  so  passing 
or  the  management  thereof  is  at  any  time  vested,  and  every 
person  in  whom  the  same  is  vested  in  possession  by  aliena- 
tion or  other  derivative  title  shall  be  accountable  for  the 
Estate  duty  on  the  property  :  but  a  bond  fide  purchaser  for 
valuable  consideration  without  notice  is  not  rendered  liable 
to  or  accountable  for  duty. 

By  s.  9,  a  rateable  part  of  the  Estate  duty  on  an  estate  in 
proportion  to  the  value  of  any  property  which  does  not  pass 
to  the  executor  as  such,  shall  be  a  first  charge  on  the  pro- 
perty in  respect  of  which  duty  is  leviable  ;  provided  that 
the  property  shall  not  be  so  chargeable  as  against  a  bond 
fide  purchaser  thereof  for  valuable  consideration  without 
notice.  A  person  authorised  or  required  to  pay  the  Estate 
duty  in  respect  of  any  proiierty  shall,  for  the  purpose  of  pay- 
ing the  duty,  or  raising  the  amount  of  the  duty  when  already 
paid,  have  power,  whether  the  property  is  or  is  not  vested 
in  him,  to  raise  the  amount  of  such  duty  and  any  interest 
and  expenses  properly  paid  or  incurred  by  him  in  respect 


Ixxxvi  ADDENDA. 

thereof,  bj'  the  sale  or  mortgage  of  or  a  terminable  charge  on  that 
]iroperty  or  any  part  thereof.  And  a  person  having  a  limited 
interest  in  any  property,  who  pays  the  Estate  duty  in  resjicct 
of  that  i)roperty,  shall  be  entitled  to  the  like  charge,  as  if 
the  Estate  duty  in  respect  of  that  property  had  been  raised 
by  means  of  a  mortgage  to  him. 

No  Estate  duty  is  payable  where  the  jjrincipal  value  of  the 
estate  does  not  exceed  lOOL,  or  in  respect  of  the  effects  of 
common  seamen,  marines  or  soldiers,  who  are  slain  or  die  in 
the  Queen's  service  (see  sects.  8  (1),  17,  and  p.  423,  n.),  or 
in  respect  of  a  single  annuity  not  exceeding  25 L  purchased 
or  provided  by  the  deceased  for  the  life  of  himself  and  of 
some  other  person  and  the  survivor  of  them,  or  to  arise  on 
his  own  death  in  favour  of  some  other  person  (see  sect.  15 
(1))  ;  and  there  are  a  few  other  exceptions  (see  sect.  15  (2 — ■ 
4)).  Where  the  gross  value  of  the  property  chargeable  with 
Estate  duty  on  some  death,  exclusive  of  property  settled 
otherwise  than  by  the  will  of  the  deceased,  does  not  exceed 
3001.,  representation  to  the  deceased  may  be  obtained  on  pay- 
ment of  a  fixed  duty  of  30s.  only,  and  where  such  gross  value 
exceeds  SOOl.  but  not  500Z.  on  payment  of  a  duty  of  50s. 
only  (see  sect.  16  (1),  and  p.  423,  n.).  Where  the  net  value 
of  tlie  jiropert}',  real  and  personal,  in  respect  of  which  Estate 
duty  is  payable  on  the  death  of  the  deceased,  exclusive  of 
property  settled  otherwise  than  by  the  will  of  the  deceased, 
does  not  exceed  one  thousand  pounds,  such  property,  for  the 
purpose  of  Estate  duty,  shall  not  be  aggregated  with  any 
other  property,  but  shall  form  an  estate  by  itself  ;  and  where 
the  fixed  duty  or  Estate  duty  has  been  paid  upon  the  principal 
value  of  that  estate,  the  settlement  Estate  duty  and  the 
legacy  and  succession  duties  shall  not  be  payable  under  the 
will  or  intestacy  of  the  deceased  in  respect  of  that  estate. 

By  sect.  20  (1),  where  the  Commissioners  are  satisfied  that 
in  a  British  possession  to  which  this  section  applies,  duty 
is  payable  by  reason  of  a  death  in  respect  of  any  property 
situate  in  such  possession  and  passing  on  such  death,  they 
shall  allow  a  sum  equal  to  the  amount  of  that  duty  to  be 
deducted  from  the  Estate  duty  payable  in  respect  of  that 
property  on  the  same  death. 

(2)  Nothing  in  this  act  shall  be  held  to  create  a  charge  for 
Estate  duty  on  any  property  situate  in  a  British  possession, 
while  so  situate,  or  to  authorise  the  Commissioners  to  take 
any  proceedings  in  a  British  possession  for  the  recovery  of 
any  Estate  duty. 

(3)  Her  Majesty  the  Queen  may,  by  Order  in  Council, 
apply  this  section  to  any  British  possession,  where  Her 
Majesty  is  satisfied  that  by  the  law  of  such  possession,  either 
no  duty  is  leviable  in  respect  of  property  situate  in  the 
United  Kingdom  when  passing  on  death,  or  that  the  law  of 
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such  possossion  as  respects  any  duty  so  levialile  is  to  the 
like  effect  as  tlie  fore<foiiig  provisions  of  this  section. 

(4)  Her  Majesty  in  Council  may  revoke  any  such  Order, 
where  it  appears  that  the  law  of  the  British  possession  has 
been  so  altered  that  it  would  not  authorise  the  making;  of  an 
Order  under  this  section. 

By  sect.  21,  Estate  duty  shall  not  be  payable  on  the  death 
of  a  deceased  person  in  respect  of  personal  property  settled 
by  a  will  or  disposition  made  by  a  person  dying  before  the 
2nd  August,  1894,  in  respect  of  which  property  probate  or 
account  duty  has  been  p^id  or  is  payable,  unless  in  either 
case  the  deceased  was  at  the  time  of  his  death,  or  at  any 
time  since  the  will  or  disposition  took  effect  had  been,  com- 
petent to  dispose  of  the  property.  Where  an  interest  in 
expectancy  in  any  property  has,  before  2nd  August,  1894, 
been  bond  fide  sold  or  mortgaged  for  full  consideration  in 
money  or  money's  worth,  then  no  other  duty  on  such  pro- 
perty shall  be  payable  by  the  purchaser  or  mortgagee  when 
the  interest  falls  into  possession,  than  would  have  been 
payable  if  this  act  had  not  passed  ;  and  in  the  case  of  a 
mortgage,  any  higher  duty  payable  by  the  mortgagor  shall 
rank  as  a  charge  subsequent  to  that  of  the  mortgagee.  The 
settlement  Estate  duty  of  one  per  cent,  shall  not  be  payable 
in  respect  of  property  settled  by  a  disposition  which  has 
taken  effect  before  the  2nd  August,  1894.  And  where  a 
husband  or  wife  is  entitled,  either  solely  or  jointly  with  the 
other,  to  the  income  of  any  projierty  settled  by  the  other 
under  a  disposition  which  has  taken  effect  before  the  2nd 
August,  1894,  and  on  his  cr  her  death  the  survivor  becomes 
entitled  to  the  income  of  the  property  settled  by  such  sur- 
vivor, Estate  duty  shall  not  be  payable  in  respect  of  that 
property  until  the  death  of  the  survivor. 

Page  392,  note  {t).    Add  "  see  JFegg  Prosserv.  Evans,  1894,  2  Q.  B.  101." 

,,     393,  note  (&).     Add  a  reference  to  iJoit?iso?i  v.  Gcisel,  10  Times  L.  R. 

567. 
„     398,  note  (c).     Add  a  reference  to  He  Head,  1894,  1  Q.  B.  638  ;  Ec 

Budgdt,  W.  N.  1894,  p.  99. 

,,  401,  note  (d).  Rouse  v.  Bradford  Banking  Co.  is  now  reported, 
1891,  2  Ch.  32, 

,,  410,  note  (s).  Substitute  a  reference  to  sects.  169 — 177  of  the  Mer- 
chant Shipping  Act,  1894. 

,,  425.  Under  the  Finance  Act,  1894,  probate  duty  and  estate  duty 
are  no  longer  payable  on  the  value  of  the  personal  estate  of 
any  person  dying  after  the  1st  August,  1894  :  but  all  property, 
which  passes  on  the  death  of  any  such  person,  is  charged 
with  a  new  duty,  called  Estate  Duty  ;  see  Addenda  top.  381. 
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Piige  428,  note  {h).  Add  "sec  also  Order  LIV.A  ;  W.  N.  9th  Dec. 
1893." 
,,  430,  note  (t).  I^egacy  duty  at  the  rate  of  11.  per  cent,  is  not  pay- 
able on  legacies  payable  out  of  or  consisting  of  any  property 
on  the  value  whereof  the  Estate  Duty  charged  by  the  Finance 
Act,  1894,  has  been  paid.  And  no  legacy  duty  is  now  pay- 
able where  the  net  value  of  the  deceased's  real  and  personal 
proi)erty  does  not  exceed  1000^.,  and  the  fixed  duty  or  Estate 
Duty  has  been  paid  thereon  ;  see  Addenda  to  p.  381. 

„     449.     See  Addenda  to  pp.  381,  425. 

,,     479,  note  (o).     Ec  Hodson  is  now  reported,  1894,  2  Ch.  421. 

,,     529,  note  (s).     Mack  v.  Postlc  is  now  reported,  1894,  2  Ch.  449. 
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OF  THE  OBJECTS  AND  XATURE  OF  PERSONAL  PROPERTY. 

§  ].  Of  the  difference  between  Real  and  Personal 
Projoerty. 

Property  in  English  law  is  divided  into  two  classes,  Real  and 
real    property  and    personal    property,    and   these  are  propCTty- 
governed  by  very  different  rules.     This  great  classifica- 
tion (a)  has  its  origin  in  the  fact  that  after  the  Norman 
Conquest  land,  then  the  main  source  of  public  wealth, 
became  subject  to  the  law  of  feudal  tenure,  which  was 
not    applied  to    moveable   things   known    as    chattels 
or  goods  (b).     This  caused  a  great  distinction  to  be  Distinction 
drawn   between    property   in   land    and    property   in  propertv'in 

chattels.     For  the  first  principle  of  the  law  of  feudal  land  and 

111  1  •  f>       11     T        1  property  in 

tenure    is   that    the    supreme   ownership    oi    all    land  cliattels. 

belongs   to   the   Crown,   and  no   subject   can   be   the 

absolute  owner  of  land.      Subjects  can  at  most  hold 

freely  of  the  King  or  some  mesne  lord  the  hereditary 

{a)  For  a  fall  account  of  tlie  17tli  ed.,  by  the  present  editor, 

origin  and  liistory  of  tlie  classiti-  Tliis  book  is  hereinafter  referred 

cation  of  property  as  real  or  per-  to  as  "  Williams,  R.  P." 
sonal,    the  reader  is   referred   to  {h)  "Williams,  R.  P.  9 — 15,  17th 

Principles   of  the    Law   of    Real  ed. 
Property,   Introductory   Chapter, 

W.P.P.  B 
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As  to  liberty  estates  called  fees,  or  estates  in  fee  simple  (c).  The 
o  a  lena  ion.  |_^^^^^  ^^^  feudal  tenure,  moreover,  Avas  restrictive  of  aliena- 
tion ;  and  although  tenants  in  fee  simple  acquired  the 
power  of  disposing  of  their  estates  by  act  inter  vivo^ 
at  a  comparatively  early  time  ((/),  it  was  not  until  a 
much  later  period  that  they  were  enabled  to  devise 
their  estates  by  will  (e).  Chattels  on  the  other  hand 
remained  the  object  of  a  direct  and  absolute  ownership 
resembling  the  dominion  over  corporeal  things  con- 
ceived in  Roman  law  (/).  Nor  were  they  ever  sub- 
jected to  any  restriction  upon  alienation  ;  they  were 
always  transferable  as  well  by  will  as  in  the  owner's 
lifetime:  though  it  is  true  that  in  early  times  the 
owner  of  chattels  could  not  bequeath  away  more  than 
a  part  of  them,  if  he  left  a  widovv  or  child  (g).  Chattels 
too  Avere  not  only  the  objects  of  the  right  of  free  disposi- 
tion, which  is  incident  to  absolute  ownership,  but  they 
were  also  liable  to  satisfy  their  owner's  debts  after  his 
death  as  well  as  in  his  lifetime  ;  a  liability  which  was 
not  fully  imposed  on  fees  until  a  very  modern  date  (h). 


As  to  succes- 
sion after 
(leatli. 


Another  difference  between  fees  and  chattels  was  in 
the  mode  of  succession  after  death.  Fee  simple  estates 
passed  at  common  law  to  the  Jieir  of  the  tenant  who 
died  possessed  of  them.  And  the  heir  was  ascertained 
from  amongst  the  tenant's  nearest  blood  relations  by 
rules,  of  which  the  most  prominent  preferred  males  to 
females  in  the  same  degree  of  relationship,  and  of 
males  equally  related  selected  the  eldest  as  heir  to  the 
exclusion  of  all  others  (/).     Originally,  it  would  seem, 


(c)  Williams,  E.  V.  C,  7,  18,  31, 
17th  ed. 

(d)  After  the  statute  18  Ed w.  I. 
c.  1  ;  see  Williams,  II.  1\  37,  38, 
62—70,  I7th  ed. 

(e)  After  stats.  32  Hon.  YIII. 
c.  1,  and  12  Car.  II.  c.  24  ;  tb. 
70,  71,  221,  222. 

(/)  See  Gai.  Comm.  1.  ii.  §§ 
40  ct  scq.  ;  1.  iv.  §§  3,  41,  45,  47, 


48  ;  Inst.  1,  i.  tit.  i.  S§  11  ct  srq. 
40  ;  1.  iv.  tit.  vi.  §  1  ;  Co.  Lilt. 
145  b,  351  b. 

(r,)  Williams,  R.  P.  15,  19, 
17th  ed. ;  post,  Part  III.  ch.  III. 

(/(.)  Williams,  K.  P.  2,  19,  244 
—259,  17th  ed. 

(i)  Williams,  R.  P.  IS,  81,  82, 
203,  204,  205,  I7th  cd. 
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tlie  lieir  was  also  entitled  to  liis  deceased  ancestor's 
chattels  for  the  purpose  of  paying  the  ancestor's  debts. 
But  afterwards  all  title  of  an  owner  of  chattels  passed, 
on  his  death,  either  to  the  persons,  v/honi  he  had 
appointed  to  perform  his  will  and  who  were  called  his 
executor/^,  or  if  he  died  intestate,  then  to  the  (idininis- 
trator  of  his  effects,  appointed  in  pursuance  of  a  statute 
of  Edward  III,  (/•)  from  among  the  next  friends  of  the 
deceased  by  the  ecclesiastical  authority,  to  whom  the 
administration  of  intestates'  effects  had  been  previously 
committed  (/).  And  the  administrator  of  an  intestate 
is  bound  {ni)  to  distribute  the  surplus  of  his  chattels, 
after  payment  of  his  debts,  between  his  widow  and 
children  or  next  of  kin,  according  to  rules,  Avhich  permit 
males  and  females  in  the  same  degree  of  relationship 
to  share  equally,  giving  no  preference  to  males  or  to  the 
eldest  inale  (j;)- 

A  further  distinction  between  property  in  land  and  As  to  the 
property  in  goods  arose  from  the  different  nature  of  the  iilture"of  iIk- 

remedies  given   for    the    deprivation   of  either.     This  remedies  for 
T   ,  •        •  i        1-1  1         T       •      1     1  •  . .  the  recovery 

distinction  rests  at  bottom  upon  the  physical  difterence  of  land  and 

between  land,  which  is  immoveable  and  indestructible,  S^o^^s- 

and  goods,  which  are  moveable  and  perishable.     Hence 

a  dispossessed  landholder  can  ahvays  be  restored  by 

process    of  law    to   the    identical  holding,  from  which 

he  has  been  ejected :  while  there  is  no  such  certainty 

of  specific  restitution  in  the  case  of  goods.     For  goods 

(/;■)  Stat.  31  YAw.  III.  c.  11.  {m)  By  stats.  22  &  23  Car.  II. 

{/)  Williams,  R.  P.  19,  20,  17th  c.   10  ;  29  Car.  II.  c.  3,  s.  25  ;  1 

ed. ;  Mariiot  v.    Marriot,   1    Str.  Jac.  11.    c.  17,   s.  7;  enforcing  a 

t;66.      After    tlie   year   1S57  tlie  mode   of   distribution  which  the 

administrator    of    an    intestate's  ecclesiastical  courts  had  previously 

effects  was  appointed  by  the  Court  attempted  to  secure  ;  see  1  Sir  T, 

of  Probate,      Since  1875   he   has  Kaym,  497— 499 ;  2  Black,  Comni, 

been   appointed   by   the   Probate  515. 

Division   of    the    Higli   Court  of  (ti)  2    Wms.    Exors,    Pt.    Ill, 

Justice.     See  stats.  20  &  21  Vict.  Bk.    IV.   Ch.  I.;  ^lost,  Part   111. 

c.  77,  s.  4  ;  36  &  37  AMct,  e.  6(5,  Ch.  IV. 
frs.  16,  34. 
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may  always  be  taken  out  of  tlie  jurisdiction,  lost  or 
destroyed ;  when  the  law  can  give  the  dispossessed 
owner  no  remedy,  but  pecuniary  compensation  (o). 
Actions  were  therefore  classified  in  English  law,  as 
real  or  personal,  according  to  the  nature  of  the  reUef 
afforded  thereby  (p).  Real  actions  were  those  brought 
for  the  recovery  of  lands  or  tenements  (q),  wherein 
specific  restitution  was  obtainable  by  process  of  execu- 
tion issuing  directly  against  the  thing  demanded  {in 
rem).  Personal  actions  Avere  brought  to  enforce  an 
obligation  imposed  on  a  man  personally  to  make 
reparation  for  a  breach  of  contract  or  a  wrong ;  in 
other  words,  they  were  brought  to  obtain  pecuniary 
compensation  for  a  violation  of  right — what  the  English 
law  calls  damages.  Actions  in  which  claims  for  both 
kinds  of  relief  were  combined  were  called  mixed 
actions  (/•).  Not  every  kind  of  land-holding  however 
was  recoverable  in  a  real  action.  From  the  reign  of 
Henry  II.,  owing  to  the  permanent  establishment  of 
the  King's  Court,  and  the  provision  of  special  remedies 
therein  for  dispossessed  landholders,  all  the  existing 
forms  of  landholding  were  submitted  to  the  classifying 
action  of  a  general  judge-made  law.  The  result  was 
that  freeholdings  of  land,  or  free  tenements,  were  the 
only  form  of  property  in  land  admitted  to  be  protected 
in  the  King's  Court  by  real  or  mixed  action.  This 
restriction  left  unprotected  in  the  King's  Court,  and 
therefore  without  the  pale  of  property,  the  humbler 
form  of  landholding  known  as  tenure  in  villenage  (s). 
Tenure  in  villenage,  however,  gave  rise  to  the  customary 
property  in  land,  which  in  later  times  obtained  complete 
legal  protection  as  copyhold  (f).  But  there  were  in 
early  times  certain  valuable  interests  in  land,  which 
fell  short  of  the  dignity  of  freehold,  without  incurring 

(o)  Williams,    K.    V.  10,     11,  (r)  Ik  23,  24. 

17th  ed.  (s)  lb.  16,  17,  43,  417. 

(2?)  Ih.  23,  ami  n.  (0-  (0  I^-  27,  415—425. 

{q)  Ih.  21,  24. 
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the  degradation  of  villenage.  The  most  important  of" 
these  were  tenancies  for  a  term  of  years,  PUiccd  out- 
side the  class  of  free  tenement'^;,  they  nevertheless 
obtained  special  legal  protection.  But  they  were 
reckoned  as  chattels,  and  thus  became  tlie  objects  of 
the  same  liberty  of  alienation  and  liability  for  debt  as 
attached  to  the  ownership  of  other  chattels.  Chattel 
interests  in  land  also  came  to  be  completely  assimilated 
to  other  chattels  Avith  regard  to  the  mode  of  succession 
after  death,  passing  to  the  executor  or  administrator, 
not  the  heir  (a). 

Now,  as  free  tenements  were  the  only  things  recover-  Eealty  ami 
able  in  the  realty,  or  specifically  by  real  action,  they  P^>'^o"''^lty- 
became  known  by  the  name  of  realty  or  of  real  things  • 
while  things  recoverable  in  personal  actions  were  termed 
personalty,  or  personal  things  {x).  And  when  the  word 
realty  had  thus  come  to  denote  the  freehold,  chattel 
interests  in  land  were  given  the  name  of  chattels  real,  chattels  real 
because,  it  was  said,  they  concerned  the  realty;  while  °^" P^^^^""^- 
moveable  goods  were  distinguished  as  chattels  personal, 
"  because  for  the  most  part  they  belong  to  the  person 
of  a  man,  or  else  "  (which  seems  the  better  reason)  "  for 
that  they  are  to  be  recovered  by  personal  actions  "  (?/). 
In  later  times,  however,  when  men  began  to  speak  of 
all  their  property  or  valuable  rights  as  their  estate,  and 
to  classify  their  estate  as  real  or  personal  {z),  the  limits 
of  the  two  classes  of  property  were  determined  rather 
by  the  difference  in  the  mode  of  succession  after  death 
than  by  the  nature  of  the  actions  for  their  recovery. 
The  term  real  estate  was  appropriated  to  the  realty, 
Avhich  passed  to  the  heir,  or  to  real  hereditaments  ; 
while  chattels  real,  which  passed  to  the  executor,  were 

{it)  "Williams,  R.  P.  16 — 21,  45,  (c)  This    was   hardly   common 

n.  (i),  253.  before  tlie  Restoration  of  Charles 

{X)  lb.  24.  II.;  Williams,  R.  P.  8  and  n.  (c), 

(V)  Co.    Litt.   118  b  ;  see  "Wil-  26  and  ii.  {m),  17th  ed. 
lams,  R.  P.  25,  17th  ed. 
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Oil  that  account  placed  in  the  class  of  personal  estate  (a). 
Thus  in  modern  times  what  is  called  personal  property 
or  estate  comprises  all  chattels,  which  go  to  the 
executor,  be  they  chattels  real,  that  is,  chattel  interests 
in  land,  or  chattels  jiersonal,  namely,  moveable  goods 
and  other  things,  for  the  withholding  of  which  damages 
only  are  recoverable  (b).  As  the  law  respecting  chattels 
real  is  a  branch  of  the  law  of  property  in  land,  it  has 
been  noticed  in  the  author's  treatise  on  the  "  Law  of 
Real  Property;"  and  chattels  real  will  ordy  be  inci- 
dentally mentioned  in  the  present  work,  which  treats 
of  chattels  personal. 


Examhiation 
of  the  reme- 
dies for  the 
recovery  of 
iCoods. 


§  2.  Of  tlie  Remedies  for  the  Recovery  of  Goods. 

We  have  seen  that,  according  to  the  better  ojDinion, 
moveable  goods  are  said  to  be  called  chattels  personal 
or  things  personal  because  they  are  things  recoverable 
in  personal  actions.  How  it  came  about,  that  goods 
were  only  recoverable  in  personal  actions,  will  appear 
on  examination  of  the  various  remedies  for  the  wrongful 
deprivation  of  goods.  This  will  also  show  us  that,  while 
the  owner  of  goods,  in  respect  of  their  freedom  from 
the  incidents  of  feudal  tenure,  enjoyed  a  fuller  owner- 
ship than  a  freeholder  in  fee  of  land,  in  respect  of  the 
right  to  recover  possession,  Avhich  seems  to  be  an 
essential  part  of  the  conception  of  ownership  (c),  the 
owner  of  goods  was  by  no  means  so  effectually  protected 
as  the  freeholder  of  land.  For  the  common  law  always 
gave  the  dispossessed  freeholder  the  right  to  recover 
possession  of  his  land  from  all  others,  whether  he  had 
been  ejected  or  had  parted  voluntarily  with  possession 
for  a  space  of  time,  which  had  come  to  an  end,  and 
whether  the  person  who  held  him  out  of  the  land  had 


(«)  "Williams,  E.  1'.  8,  25—28. 

{h)  lb.     28.       Personal     estate 

also  comprises  personal  heredita- 


ments :  ib.  28,  n.  (:;). 

{€)  lb.  2,  6,  7,  15,  17th  ed. 
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taken  or  received  possession  thereof  from  him  directly, 
or  by  ejectment  of  or  conveyance  from  the  original 
wrong-doer  or  any  of  his  successors  (d).  But  it  was  only 
by  tortuous  steps  that  the  dispossessed  owner  of  goods 
acquired  the  right  to  recover  possession  of  them  as 
against  all  others,  irrespective  of  the  questions,  whether 
he  had  parted  with  the  goods  against  his  will,  or  not, 
and  whether  the  wrongful  withholder  of  the  goods  had 
taken  them  directly  from  the  owner,  or  from  a  previous 
wrongful  taker.  In  the  case  of  land  too,  the  common 
law  has  accorded  process  enabling  the  freeholder,  and 
ultimately  the  leaseholder  and  the  copyholder,  to  obtain 
specific  restitution  (e).  But  the  process  given  to  enforce 
the  restitution  of  goods  Avas  imperfect ;  besides,  the 
perishable  nature  of  goods  renders  any  certainty  of 
restitution  impossible. 

The  most  ancient  remedy  for  an  owner  of  goods,  who  Action  of 
had  lost  possession  of  them  from  theft  or  otherwise  *  ^^  ^' 
unwillingly,  was  that  which  Bracton  describes  as  an 
action  of  theft  {actio  furti)  (/).  A  part  of  this  remedy 
was  the  fresh  pursuit  of  the  thief  or  of  the  missing 
goods  ;  and  the  action  lay  against  any  person,  in  whose 
possession  the  goods  were  found,  whether  he  were  the 
original  thief  or  taker,  or  had  acquired  possession  of 
them,  honestly  or  dishonestly  (r/),  from  or  through  the 
original  taker  {h).  By  these  proceedings  the  owner 
mi'T-ht  obtain  both  the  restitution  of  the  goods  and  the 
punishment  of  the  thief;  for  if  the  owner  succeeded 
in  maintaining  the  charge  of  theft  and  the  goods  were 
worth  twelvepence  or  more,  the  thief  was  condemned 
to  death  for  the  felony.     The  person  found  in  possession 

{d)  Bract,  fo.  102  a,  104  a,  160,  55  ;  Britt.  liv.  i.  eh.  16,  25  ;  and 

161.  317  b  (t  scq.,  327  b  ct  scq.  see  0.  W.  Holmes,  Common  Law, 

{fl)  Williams,  K.  P.  17,  18,  61,  165. 

424,  ^25,  17th  ed.  ('/)  See  Y.  B.   13  Edw.  TV.  3, 

(/)  Bract,  fo.  150b,  151,154b;  pL  7  ;  4  Hen.  YIL  5,  pL  1. 

Glanv.  X.  15—17  ;  Fleta,  fo.  54,  (h)  Bract,  fo.  103  b. 
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of  the  goods  might,  however,  clear  himself  of  tliL-  charge 
of  theft  by  showing  that  he  had  come  honestly  by  the 
goods,  as  by  purchase  in  open  market ;  if  he  succeeded, 
he  might  go  quit  of  the  criminal  charge:  but  the 
goods  Avere  nevertheless  restored  to  their  owner.  It 
was  moreover  competent  to  the  owner  to  sue  civilly  in 
this  action  for  the  restitution  of  the  goods  alone,  merely 
alleging  that  the  goods  were  gone  out  of  his  possession, 
without  making  a  charge  of  theft  (t).  In  such  case, 
however,  it  appears  from  Bractou  that  he  had  to  put  a 
price  on  the  goods,  and  that  the  defendant  was  not 
absolutely  bound  to  restore  the  goods,  but  might  absolve 
himself  by  jiaying  their  value  {k).  These  proceedings 
might  be  brought  not  only  by  an  owner  of  goods,  who 
had  lost  possession  of  them,  but  also  by  any  one,  who 
had  the  owner's  goods  in  his  keeping,  and  was  un- 
willingly deprived  of  the  possession  of  them(^).  But 
the  forms  of  the  action  of  theft  were  archaic  and 
cumbrous  {'m).  On  its  civil  side  it  was  superseded  by 
the  action  of  trespass,  which  grew  up  in  the  course  of 
the  thirteenth  century  (n).  And  it  retained  a  place  in 
Appeal  of  t^^6  ranks  of  legal  remedies  only  as  an  aj^peal  of  larceny, 
larceny.  .t^i^a^i;    ig^  ^g   ^    criminal   proceeding  (o)   at    suit    of  the 

party  injured  against  one  guilty  of  larceny  or  theft  (jj)  ; 
an  offence  which  mainly  consists  in  taking  and  carrying 
away  another's  goods  with  intent  to  steal  them,  the 
felonious  intent  being  a  material  ingredient  (5).     Still 


{{)  Bract,    fo.    liO   h,    150   b  ;  (n)  See  Britt.    liv.    i.     ch.  26, 

Fleta,   fo.   55,  63  ;   Britt.   liv.   i.  §  2  ;  Ames,  Harvard  Law  Review, 

ell.  10,  §  2  ;  Y.  B.  21  &  22  Eclw.  I.  iii.  29. 

467  ;    0.    W,    Holmes,     Common  (o)  See  Litt.  ss.  500,  501  ;  Co, 

Law,  168.  Litt.  287  h. 

(k)  Bract,  fo.  102  b.  {p)  It  was  held  in    1352  that 

(?)  Bract,  fo.  103  b,  146,  151  a  ;  an  appeal  did  not  lie   against  a 

Britt.  liv.  i.  ch.  16,  §  1  ;  and  see  mere  receiver  of  stolen  goods,  so 

0.    W.    Holmes,    Common  Law,  as  to  oblige  him   to   restore  the 

166.  goods  ;  27  Ass.  pi.  69. 

(m)  See  Bracton's  Note  Book,  (q)  Bract,    fo.    150  b  ;   3  Inst. 

pi.  67,  824,   11J5,    1539;  Selden  107;  4  Black.  Comni.  229  et  seq.. 

Society,  Select  Pleas  of  the  Crown,  314. 
pi.  192. 
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the  restitution  of  the  stolen  goods  might  be  obtained 
in  an  appeal  of  larceny,  if  promptly  prosecuted  (r)  : 
but  a  very  important  difference  in  the  nature  of  such 
restitution  was  introduced,  owing  to  the  grasping 
construction  of  the  law,  by  which  chattels  were  forfeited 
to  the  Crown  upon  their  owner's  conviction  of  felony 
or  flight  from  justice  (.s).  The  early  law  was  most 
astute  to  take  advantage  of  any  technical  excuse  for 
pronouncing  that,  upon  the  conviction  of  a  thief  in  an 
appeal  by  the  party  robbed,  the  stolen  goods  should  be 
forfeited  to  the  Crown  as  well  as  the  felon's  own  proper 
chattels  (t).  And  in  the  case  of  a  conviction  of  larceny  imiictnient 
in  criminal  proceedings  by  indictment,  that  is,  at  suit  '°^'  ^''•I'ceiiy- 
of  the  Crown  upon  an  accusation  presented  on  oath  by 
a  jury  {n),  the  stolen  goods  were  also  forfeited  to  the 
Crown,  and  by  the  common  law  the  owner  could  not 
obtain  their  restitution  unless  he  sued  an  appeal  (j-)- 
Thus  it  came  to  be  considered  that  the  restitution  of 
the  stolen  goods  in  an  appeal  of  larceny  was  made, 
not,  as  of  old,  by  virtue  of  the  owner's  title  to  have  the 
goods  as  against  all  the  world,  but  rather  by  a  gracious 
waiver,  in  reward  for  prompt  pursuit  of  a  criminal, 
of  the  royal  right  to  have  the  goods  by  forfeiture. 
And  the  owner's  right  to  recover  his  stolen  goods  in 
an  appeal  was  limited  to  goods  which  the  King's 
officer  or  some  other  had  seized  to  the  King's  use  [y). 
A  statute  of  Henry  VIII.  gave  restitution  to  the  owner 

{)■)  See  Stauiif.  PI.  Cor.  liv.  iii.  liv.   i.   ch.    3,   §  6  ;    Staunf.     PI. 

ch.  10  ;  1  Hale.  P.  C.  ch.  47.  Cor.    liv.    ii.    uh.   23  ct,  scq.;  Co. 

(s)  Bract.   12S  b,  129  a  ;  Britt.  Litt.  126  b  ;  2  Hale,  P.  C.  ch.  21  ; 

liv.  i.    ch.    17  ;  5  Rep.   109  ;  Co.  4  Black.  Comm.  299. 
Litt.  391  a  ;  4  Black.  Comm.  38(5,  (.>)  Fitz.    Abr.     Corone,     460  ; 

387.  Staunf.    PI.    Cor.   167  a  ;  3  Inst. 

{t)  See  Y.  B.  30  &  31   Edw.  I.  242. 
508,    512—514,   526  ;  Fitz.    Abr.  (v)  StauuF.   PI.    Cor.  1.  iii.  cli. 

Corone,    95,    162,   318,  319,  367,  10  ;  5  Rep.  109.     In  2  Inst.  714, 

379,392;  Staunf.  PI.  Cor.  liv.  iii.  it    is   said   that    "  i//  tlic    king's 

ch.  10.  seizure  the  property  in  the  same. 

{u)  Principall}'   by   the    grand  being  tanquam  in  custodia  legis, 

jury.     See   Bract,  fo.  115  b,  116,  cannot    be    altered    by    sale    in 

143,  150  b  ;  Fleta,  fo.  23  ;  Britt.  market  overt  ;  "  see  post,  p.  14. 
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of  stolen  goods,  fifter  tlie  attainder  of  the  felon  l)y  liis 
procurement  upon  indictment  (z).  In  modern  times, 
appeals  of  larceny  went  out  of  use  (a) ;  thougli  they 
were  not  formally  abolished  until  1819  {h). 


Early  con- 
ception of 
ownership 
of  goods. 


Case  of  owner 
voluntarily 
parting  with 
]iossession  of 
bis  goods. 


Xow  it  is  worthy  of  remark  that  the  ancient  action 
for  theft  or  involuntary  loss  of  the  possession  of  goods 
seems  to  support  a  fairly  complete  conception  of  owner- 
ship. For  to  have  the  right  to  maintain  or  recover 
possession  of  a  thing  as  against  all  others  appears  to 
be  the  essential  part  of  ownership  (c)  ;  and  we  have 
seen  that  this  ancient  remedy  for  the  recovery  of  goods 
was  available  against  any  person,  to  whose  hands  they 
might  come  by  whatever  means.  But  the  protection 
of  the  ownership  of  goods  in  our  ancient  law  appears 
to  have  been  incomplete  in  one  important  particular. 
If  the  owner  of  goods  vohmtarily  parted  with  the 
possession  of  them  by  delivering  them  to  another 
for  some  temporary  purpose,  as  for  safe  custody  or 
upon  a  loan,  hiring  or  pledge,  we  have  seen  that  the 
person  who  had  the  keeping  of  the  goods  had  the 
remedy  for  the  recovery  of  their  possession  {d).  For 
this  reason  he  appears  in  early  times  to  have  been 
absolutely  responsible  to  the  owner  for  the  safe  return 
of  the  goods,  even  though  they  had  been  stolen  from 
him  without  any  fault  of  his  {e).     And  the  owner  might 


(.-.)  Stat.  21  Hen.  YIII.  c.  11, 
replaced  bv  7  &  8  Geo.  lA^  c.  29, 
s.  57,  and  "now  by  24  &  25  Yict. 
c.  96,  s.  100,  amended  by  56  &  57 
Yict.  c.  71.  s.  24. 

(a)  2  Hale,  P.  C.  152  ;  4  Black. 
Comm.  312. 

(6)  By  Stat.  59  Geo.  III.  c.  46. 

(c)  AVilliams,  R.  P.  2,  3,  I7th 
ed.  It  is  true  that  the  ancient 
action  for  the  recovery  of  goods 
was  a  remedy  based  on  and  pro- 
tective of  possession,  and  that  it 
was  available  for  possessors  re- 
sponsible for  the  safe  return   of 


the  goods  to  others  :  but  the 
more  important  case  is  that  of 
the  possessor,  who  was  not  re- 
sponsible to  another  for  the  safety 
of  the  goods  ;  and  irresponsible 
possession,  protected  by  a  remedy 
availing  against  all  others,  makes 
ownership.  See  0.  W.  Holmes, 
Common  Law,  165—169,  215  ct 
scq.,  244 — 246  ;  Ames,  Harvard 
Law  Review,  iii.  314. 

{d)  Ante,  p.  8. 

(<;)  Glanv.  x.  13  ;  Bract,  fo. 
99  ;  Selden  Society,  Select  Civil 
Pleas,  pi.  8;  and  see  0.  W.  Holmes, 
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sue  liiiu  for  uDJustly  detaining  the  good?,  if  tlioy  were 
withheld  or  were  not  forthcoming  at  the  proper  time 
for  tlieir  return  :  but  in  this  action  he  must  have 
named  a  price,  by  paying  which  the  defendant  would 
be  absolved,  if  he  preferred  not  to  render  the  actual 
goods  (/).  But  the  owner,  in  such  cases,  seems  origin- 
ally to  have  liad  no  remedy  against  any  other  but  the 
person,  to  whom  he  had  entrusted  the  possession  of  his 
goods,  if  the  latter  delivered  over,  lost  or  was  deprived 
of  them  {(j).  Nevertheless  it  seems  to  have  been 
conceived  that  the  former  still  retained  the  ownership 
of  the  goods  ;  they  were  Ids  goods,  of  which  the  other 
had  the  keeping  (//).  In  such  cases,  it  may  be  explained,  Bailment. 
the  transaction  is  called  a  bailment  of  the  chattels, 
from  the  French  word  hailler,  to  deliver,  the  parties 
being  distinguished  as  the  bailor  and  the  bailee  (i). 
And  before  very  long  it  was  allowed  that  the  bailor 
misht  brino-  an  action  as  well  as  the  bailee,  if  the 
goods  Avere  taken  out  of  the  bailee's  possession  by  a 
third  party  {h). 

When  the  ancient  remedy  for  the  recovery  of  goods  Gradual 

•^  .  development 

stolen  or  lost  ceased  to  be  available  against  any  person,  of  purely  civil 

into  whose  hands  the  goods  might  come,  and  was  J'J'^^Jj^vcr^ 
reduced  to  a  criminal  action  against  a  thief,  the  owner-  of  goods. 
ship  of  goods  was  deprived  of  its  most  essential  safe- 
guard. Indeed  the  very  conception  of  ownership  lost 
one  of  the  main  conditions  of  its  existence.  Owner- 
ship survived,  however,  in  the  common  sense  of  lawyers 
and  laymen  as  a  thing  which  ought  to  be  protected. 
Slowly  and  laboriously  its  defences  were  reconstructed 

Common  Law,    167,  176  ct  scq.;  151a. 

Southcotcs  Case,  4  Rep.  83  b  ;  L'o.  (0  2  Black.  Comm.  395,  451. 

Litt.  89  a.  Qc)  Y.  B.  48  Edw.  IIL  20,  pi. 

(/)  Glauv.    x.   13  ;    Bract,   fo.  S  ;  see  0.  W.  Holmes,   Common 

102  b.  Law,  171   et  scq.     And  see  Y.  B. 

(g)  See  0.  W.  Holmes,  Common  2  Edw.  IV.  5,  pi.  9,  ^;fr  Xeedham, 

Law,  166—169.  J.,   that    the   property   in  goods 

[h)  Glanv.   x.   13  ;    Bract,    fo.  bailed  is  in  the  bailor. 
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in  the  sliape  of  a  group  of  purcj}^  civil  actions.  An(] 
in  place  of  the  old  proceedings  for  restitution,  there 
"were  substituted,  to  protect  the  owner's  right  to  main- 
tain or  recover  possession  of  his  goods  against  all  others, 
the  following  remedies  (l)  : — 

Trespass  1.  AVhen  the  owner,  wrongfully  deprived  of  his  goods, 

asjwrtatis.  could  no  longer  use  the  old  proceedings  for  restitution, 
except  against  a  felonious  taker,  he  had  at  first  no 
other  civil  remedy  than  an  action  of  trespass  de  bonis 
asportat'h  to  obtain  damages  for  directly  taking  his 
goods  out  of  his  possession  {ni).  Upon  such  a  wrongful 
taking  therefore  it  was  formerly  held  that  the  property 
in  the  goods  taken  jDassed  to  the  trespasser,  the  late 
owner  being  left  with  a  mere  right  of  action  against  tlie 
trespasser  personally,  and  that  not  for  the  recovery  of 
his  goods  but  for  damages  only  {n).  And  if  the  tres- 
passer were  divested  of  the  property,  as  by  his  delivery 
of  the  goods  to  another  or  by  another's  trespass  against 
him,  the  original  owner  could  not  bring  an  action  of 
trespass  against  that  other,  who  had  not  directly  violated 
the  original  owner's  possession  (o). 

Reiileviii.  2.  After  a  time  the  dispossessed  owner  of  goods  was 

(?)  The  account  here   given  of  Trespass, 
tlie  grovvtli  of  the  civil  remedies  (n)  27  Ass.   \\\.   64  ;    Y.   B.    2 

for  the  recovery  of  goods  is  based  Hen.    IV.   12,  pi.  51;  Finch,  L. 

upon  a  most  brilliant  and  inte-  Bk.    III.    ch.    6.       In    Y.    B.    8 

resting  series  of  articles  by  Pro-  Edw.  III.  10,  pi.  30,  the  js'operty 

fcssor  J.  B.  Ames  in  the  Harvaj'd  in  stolen  goods  is  even  ascribed 

Law  Review,  iii.    23,  313  &  337.  to  the  thief :  but  see  ante,  p.  7, 

and  upon  the  authorities    there  n.  (r/);  liro.  Abr.  Eject.  Gust.  9, 

cited.  Trespass,  256. 

(to)  Britt.  liv.  i.  ch.  28,  §  2,  (o)  Y.  B.  21  Edw.  lY.  74,  pi. 
and  ch.  29,  §  1 ;  F.  N.  B.  86  A.  6  ;  see  also  16  Edw.  II.  490  ;  33 
L.  87  E,  92  M.  Trespass  dc  bonis  Hen.  YI.  5,  pi.  15,  jjcr  Laicon  ; 
asportatis  wan  a  particular  form  of  2  Edw.  IV.  5,  pi.  9;  4  Hen.  VII. 
the  action  of  trespass  rz  c<  «?•?«/»,  5,  pi.  1  :  16  Hen.  YII.  3  a,  pi. 
whicli  lay  for  any  direct  and  7  ;  21  Hen.  VII.  39,  pi.  49  ;  Bro. 
forcible  violation  of  the  jwsscssion  Ab.  Ejectione  Custodiie,  8,  Tresp. 
of  lands  or  goods,  as  well  as  for  a  256  ;  Staunf.  PI.  Cor.  61  a  ;  //(re- 
direct and  lorcible  injury  to  the  ric  v.  Blackluh,  Brown).  236  ; 
person;  see  3  Black.  Comin.  120,  Ames,  3  Harvard  Law  Review, 
138,   151,    153,  208;    Bac.    Abr.  29,30. 
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enabled  to  gain  an  increased  right  by  means  of  the 
action  of  replevin.  This  action  originally  lay  to  recover 
damages  for  unlawfully  taking  chattels  by  way  of 
distress  (p),  as  for  rent  service  {q).  The  peculiarity  of 
replevin  is,  that  the  first  step  in  the  action  is  to  obtain 
the  re-delivery  to  the  plaintiff  of  the  identical  goods 
taken  on  his  giving  security  to  prosecute  his  claim  for 
damages.  This  re-delivery  on  giving  pledges  [re- 
'plegiare),  from  which  the  name  of  the  action  is  derived, 
was  effected  by  virtue  of  the  jurisdiction  in  that  behalf 
vested  in  the  sheriff  of  the  county  in  which  the  goods 
were  taken  (r).  Now,  at  common  law,  when  goods 
were  taken  by  way  of  distress,  no  property  or  even 
possession  was  gained  in  them  ;  they  were  merely 
seized  and  detained  in  a  pound  as  a  pledge  for  payment, 
and  were  said  to  be  in  the  custody  of  the  law  (.s). 
Originally  therefore  if  on  proceedings  in  replevin, 
appropriate  to  distress  alone,  the  defendant  claimed  the 
goods  taken  as  his  own,  that  put  an  end  to  the  sheriff's 
jurisdiction  to  replevy  them  (f).  It  was  afterwards  (u) 
provided  however  that  on  such  a  claim  being  made 
the  sheriff  might  hold  an  inquest,  and  if  on  the  inquest 
the  property  were  found  to  be  the  plaintiff's  at  the  time 
of  the  taking,  the  sheriff  might  still  proceed  to  replevy 
the  goods  {x).    When  proceedings  in  replevin  could  no 


(lO  Bract,    fo.    155   b:    Britt.  lOS,  ss.  63— 67,  and  23  &  24  Vict. 

liv.  i.  ch.  2S.  c.    126,    s.     22) ;    County    Court 

{q)  See  Williams,  R.  P.  63,306,  Rules,  1889,  Ord.  34,  and  Appx. 

307,  17tli  ed.  Forms,  Nos.  243—246. 

(t)  Glanv.    1.    xii.    o.     9,     12  ;  (s)  Y.  B.   20  Hen.  VII.   1,  pi. 

Bract,    fo.    155   b,    157  a  ;  Britt.  1  :    R.    v.    Cvt.toii,    Parker,    112, 

liv.  i.  ch.  28.     Under  statutes  of  119—123. 

the  present  reign,  the  powers  of  (t)  Britt.   \iv.   i.   ch.    18,   §    3 ; 

the  sheritT  with  respect    to    re-  ch.  28,  §  4  ;  Y.  B.  32  &  33  Edw.  I. 

plevins    have    ceased  ;    and    the  54. 

registrar  of  the  county  court  of  {u)  Probably  in  the  reign  of 
the  district,  in  which  any  chattels  Edw.  III.;  Ame?,  3  Harvard 
ai'e  taken,  is  empowered  to  grant  Law  Review,  32. 
replevins  and  issue  all  necessary  (.')  Fitz.  Abr.  Proprietate  Pro- 
process  in  relation  thereto ;  see  banda,  pt.  4  ;  Co.  Lift.  145  ; 
stat.  51  &  52  Vict.  c.  43,  ss.  133  Gilbert  on  Distress  and  Replevin, 
—137  (replacing  19  &  20  Vict.  c.  115,  4th  ed. 


14  INTRODUCTORY   CHAPTER. 

longer  be  stoj^ped  by  a  mere  claim  of  property  by  tlie 
defendant,  replevin  became  a  remedy  that  might  in 
theory  {y)  be  used  for  any  unlawful  taking  of  chattels 
away  from  their  owner;  and  if  goods  were  taken  out  of 
theii-  owner's  possession  by  a  trespasser,  he  no  longer 
necessarily  lost  the  right  of  property  in  them  ;  for  it 
was  laid  down  that  he  might  at  his  election  bring  either 
trespass,  whereby  he  disaffirmed  the  property  in  the 
goods,  or  replevin,  whereby  he  affirmed  tlie  property  to 
be  his  (c).  Like  trespass,  however,  replevin  was  never 
available  against  any  other  person  than  him,  who 
directly  violated  the  owner's  possession  (^0- 

Peaceable  3.  The  dispossessed  owner  of  goods  being  thus  allowed 

re-taking.  ^^  retain  the  right  of  property  in  them,  was  accordingly 
permitted  to  retake  the  goods,  wherever  he  might  tind 
them,  if  he  could  do  so  peaceably  {h)  ;  and  such  re- 
taking is  still  lawful  (c).  But  the  right  of  ownership  so 
re-established  over  goods  was  subject  to  an  important 
limitation,  which  did  not  exist  in  the  case  of  the  owner- 
Sale  ill  ship  protected  by  the  old  action  of  theft  (cZ).  For  if,  after 
market  overt,  croods  were  gone  out  of  their  owner's  possession,  they 
were  sold  without  his  consent  in  open  market  (or 
market  overt,  as  it  is  called),  a  person  so  buying  the 
o-oods  in  good  faith  obtained  a  valid  title  to  them,  and 


{y)  111   practice,    however,    re-  7.  pi.  4  ;  Chapman  v.   Thumlh- 

plevin  does  not  appear  to   have  ihor}),   Cro.  Eliz.    329  ;  3  Black, 

been  used  lor  an  unlawful  taking,  Coram,   d,    f>.     Originall}'  it  was 

notby  distress,  until  quite  modern  not     lawful    for    a    dispossessed 

times  ;  see  Mellor  v.   Leather,   1  owner  to  re-tal^e  his  goods,  unless 

E.  &  B.  619.  he  did  so  immediately  ;  that  is,  it 

{z)  See  Y.  B.  7  Hen.  IV.  28  b,  seems,    on    the   day   of    taking  ; 

pi.  5  ;  19  Hen.  VI.  65,   ph  .5  :  2  Britt.   liv.  i.  eh.  16,  §§1,2,   and 

Edw.  lY.  16,  pi.  8  ;  6  Hen.  VII.  ch.  25,  §  3,  and  notes,  pp.  55,  57, 

7,  pi.  4  ;  14  Hen.  YII.  12,  pi.  22  ;  116,  ed.   Nichols  :  Ames,  3  Kar- 

Bishop    V.   Montaxjuc,   Cro.    Eliz.  vard  Law  Review,  28. 

824  ;  Cro.  Jac.  50.  (f)  Even  by  force,  if  no  unneces- 

((t)  Mamie  x.  Blalce,  6  E.  &  B.  sary  violence  be  used  ;  Blades  v. 

842.  Higga,   10  C.  B.   N.  S.    713  ;  Ex 

(b)  Litt.  s.  497  ;  Y.  B.  19  Hen.  })arfe  Drake,  Ec  Ware,  5  Ch.  D. 

VI.  65,  pi.  5,  2^"'  Markham  ;  32  866,  871. 

Hen.  VI.   1,   p.  3  ;  6  Hen.  VII.  {d)  Ante,  p.  8. 
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the  late  owner  ccjuld  no  longer  retake  them,  or  .success- 
fully sue  the  buyer  for  the  goods  or  their  value  (e).  So 
the  law  still  continues  (/).  But  under  the  statutes 
giving  restitution  of  stolen  goods  after  conviction  of  the 
thief  ou  indictment  (ry),  the  ownership  of  the  goods  is 
effectually  re-vested  in  the  party  robbed  upon  the 
thief's  conviction,  notwithstanding  any  intermediate 
sale  in  market  overt.  So  that,  after  such  conviction  (It), 
any  person  in  possession  of  the  goods  is  not  entitled  to 
withhold  them  from  the  robbed  owner  upon  the  plea  of 
purchase  in  market  overt  before  conviction  (('). 

•i.  The  right  of  a  dispossessed  owner  of  chattels  Avas  Detinue, 
further  increased  by  the  expansion  of  the  action  of 
detinue,  in  which  he  was  ultimately  enabled  to  recover 
the  goods  themselves,  or  their  value,  if  they  could  not 
be  had,  from  any  one,  who  unlawfully  detained  them 
from  him.  Detinue  was  originally  an  action  for  breach 
of  a  contract  to  deliver  a  specific  chattel,  as  upon  the 
termination  of  a  loan,  or  upon  a  sale  (k)  ;  and  it  lay 
only  against  the  original  contractor,  and  those  who  came 
into   possession  of  the  goods  with  his  privity  (/)  and 

((')  Paston,  J.,  Y.  P).  9  Heii.YI.  recover  a  certain  sum  of  moiu'v 

45,  pi.  28  :  32  Hen.  VI.  1,  pi.  3  ;  due  ;  and  that  debt  was  the  nust 

33  Hen.   A^l.    5,   pi.  15  ;  2  Inst.  proprietarj-   of   person  il   actions, 

713.  the  earliest  writ  of  debt  beinj;  in 

(/)  See    Harffreacc   v.    Spi/il;  tlie  same  form  as  a  writ  of  right 

1892,  1  Q.  B.  25  :  stat.  56  &  57  in  tlie  King's  Court  for  land  and 

Yiet.  c.  71,  s.  22.     The  purchase  suggesting  tliat  the  plaintiff  was 

of  horses  in  market  overt  is  sub-  "  deforced  "    of   his    money   and 

icct  to  special  regulations;  stats.  the  judgment  being  that  tlie  plain- 

l:  &  3  P.  &  M.    c.  7  ;  31   Eliz.  c.  tifi"  do  recover  his  debt  togetlier 

12.  with  his  damages  and  costs.     See 

(g)  Ante,  p.  10,  n.  (:).  Glanv.  1.  10,  c.  13,  14,  18  ;  Bract. 

(h)  See   Iloru'ood   v.   Smith,   2  fo.  61  b,  102  a  ;  Britt.  liv.  i.,  ch. 

T.  R.  750.  29,  SS  3,  34,    35  ;  Reg.  139  ;  Law 

(i)  1  Hale,   P.  C.    543,  544  ;  4  (,)aarterly  Review,   iv.   402,    403, 

Black.    Comra.   363  ;    Scattcrgood  by  the  present  writer, 
v.  Sylvester,  15  Q.  B.    506;    Vil-  {I)  E.g.,  his  executors.    At  first 

niontx.Bcntley,  18  Q.  B.  D.  322;  detinue  did  not  lie,  in  the  original 

see  stat.   56  &  57  Vict.  c.  71,  s.  contractor's  lifetime,  against  any 

24.  one,   to  whom  he  had   delivered 

{k)  It   should    be   noted    that  over  the  goods  :  but  afterwards  it 

detinue  was  merely  a  variation  of  was  held  to  lie  in  such  a  case ;  see 

the  action  of  debt,  which  lay  to  Y.  B.  24  Edw.  III.  41  a,  pi.  22; 
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Avero  tlius  attocted  Avitli  the  duty  of  delivery  (m).  It 
was  however  extended  to  the  case  of  the  detainer  of 
goods,  by  one  who  had  gained  possession  of  them  by 
landing  (')^),  the  finder  of  lost  goods  having  no  right  to 
withhold  them  from  their  owner  (o).  And  in  later 
times  detinue  was  allowed  to  be  brought  by  the  fiction 
of  a  delivery  or  finding  against  any  one,  who  unlawfully 
detained  goods  from  their  owner,  Avithout  regard  to  the 
means  by  which  the  defendant  obtained  possession  of 
them  (p) ;  and  it  was  laid  down  that  the  gist  of  the 
action  is  the  unlawful  detainer  (q).  Thus  in  detinue 
the  owner  wrongfully  deprived  of  the  possession  of  his 
goods,  acquired  a  remedy  for  their  recovery  available 
against  all  the  world,  not  only  against  the  direct 
violator  of  his  2>ossession,  but  also  against  any  one,  who, 
by  unlawful  detainer,  -violated  his  right  to  recover 
possession. 

Trover.  5.  In  comparatively  modern  times  (/■)  the  dispossessed 

owner  of  goods  acquired  a  further  remedy  for  the 
violation  of  his  right  to  the  possession  of  them  in  the 
action  of  trover,  or  trover  and  conversion,  in  which  he 
might  recover  the  value  of  the  goods  as  damages, 
though  not  the  goods  themselves  (.s).  Trover  was 
originally  an  action  for  damages  by  the  owner  of  lost 
goods,  against  a  finder  of  the  goods,  who  had  wrongfully 
converted  them  to  his  own  use  (t).     But  by  means  of 

43  Edw.  III.  29,  p].  11  ;  11  Hen.  Mills  v.  Graham,  1  Bos.    k  Piil, 

IV.  46  b,  pi.  20  ;  10  Hen.  VII.  7,  N.  R.  140. 

pi.  14.  (q)  Gkdstanc  v.  Hewitt,  1  Cr.  & 

(m)  Y.  P..  IG  Edw.  II.  490.  J.  565  ;  Clo&sman  v.   WliUr,,  7  C. 

(«)  Y.  B.  2  Edw.  III.  2,  pi.  5  ;  B.  43. 

11  Hen.  IV.  46  b,  pi.  20.  (r)  Hardly  before  the  17th  ccn- 

(o)  Britt.  liv.   i.   ch.   18,  §  2  ;  tury.      See  Bishop  v.  Montague, 

Y.   B.  33  Hen.  VI.  26,   pi.  12;  Cro.    Eliz.   824;    Cro.    Jac.    50; 

Isaack  v.   Clark,    2   Bnlstr.    312  /s«a(;^"  v.  CTarA-,  2  Bulst.  306;  also 

et  seq.  ;    Pollock  and  Wright  on  Y.  B.   12  Edw.  IV.  13,  pi.  10;  2 

Pos.session,  172—187.  Pic.  III.  14,  pi.  39. 

(;j)  See  Y.    B.  9  Hen.    V.   14,  {s)  3  Black.  Conim.  152,  153. 

pi.  22;    6    Hen.    VII.    9,    pi.    4;  (<)  See  note  (o),  above.     Trover 

Bishop   V.    Montague,   Cro.    Eliz.  was  an  action  of  the  technical  class 

824,  Cro.  Jac.  50  ;  Co.  Litt.  286  b  ;  known  as  trespass   on  the   case. 
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the  fiction  of  a  loss  and  finding,  -which  the  defendant 
was  not  permitted  to  traverse  or  dispute,  this  action 
was  allowed  to  be  brought  by  a  person  entitled  to  the 
immediate  possession  of  goods  (u)  against  any  one,  who 
had  come  into  possession  of  the  goods,  by  whatever 
means  (.«),  and  afterwards  refused  to  give  them  up. 
For  such  refusal  was  held  to  argue  a  conversion  of 
them  to  his  own  use  (?/).  And  the  wrongful  conversion 
was  said  to  be  the  gist  of  the  action  (;:;).  Thus  in 
trover,  as  well  as  in  detinue  {a),  the  dispossessed  owner 
of  chattels  acquired  a  remedy  available  against  all,  who 
violated  his  right  to  possession,  whether  they  were  the 
immediate  invaders  of  his  possession  or  not. 

The   dispossessed   owner  of  goods  was  thus  tardily  Xo  cert.iinty 
invested  with  the  right  to  recover  possession  of  them  as  restUutfoirof 
against    all    the    world.       But    still    he    had    no    such  goods. 
certainty  of  specific  restitution  as  the  dispossessed  free- 
holder enjoyed.      Thus  in  a  real  or  mixed  action  the 
claimant  might  always  obtain  judgment  in  his  favour, 
either  at  the  trial  of  the  action,  or  upon  his  adversary 
making  default  in  appearance  before  trial,  and  in  either 
case  he  could  have  the  king's  writ  directing  the  sheriff 
to  put  him  in  possession  of  the  very  land  he  claimed  (6). 
But  in  personal  actions  (with    the    one    exception    of 
replevin)  all  process  preliminary  to  trial  (called  mesne  Mesneprocess. 
process)  was  directed  entirely  against  the  iwrson  sued. 

Trespass  on  the  case  was  the  general  (?/)  Agar  y.  Lisle,  Hob.  IS", 

reniedyfor  personal  wrongs  and  in-  (;)  Cooper  v.  Chitty,  1  Burr.  20, 

juries  without  force  :  the  action  of  31. 

trespass  or  trespass  vi  et  armis,  («)  See  7  T.  R.  12.  In  practice 
lying  only  for  damage  directly  trover  superseded  detinue,  because 
caused  by  a  man's  wrongful  and  in  detinue  wager  of  law,  or  ex- 
forcible  act;  3  Black.  Comm.  122,  purgation  by  oath,  was  available 
123,  152;  Scott  v.  Shepherd,  2  W.  as  a  defence.  AVager  of  law  was 
Black.  892,  1  Smith  L  C.  ;  Holmes  abolished  in  1833.  See  Co.  Litt. 
on  the  Common  Law,  275—283;  295;  3  Black.  Comm.  153,  341— 
ante,  p.  12,  n.  (m).  347;    Bac.  Abr.    Detinue;    Stat. 

{u)  Gordon  v.  Harixr,  7  T.  R.  3  &  4  Will.  IV.  c.  42,  s.  13. 
9;  2  Wms.  Saund.  47  b  et  seq.  [b)  Glanv.  i.  7,  12,  13,  16,  18, 

{x)  Bishop   V.    Montague,    Cro.  21,  31 ;  ii.  3,  4,  19,  20 ;  iii.  3 — 6, 

Eliz.  824  ;  Cro.  Jac.  60.  9 ;  xiii.  7—9,  32—39, 

W.P.P.  0 
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with  the  object  of  compelling  him  to  appear  and  answer 
the  plaintiff's  claim  ;  and  formerly,  if  the  defendant 
failed  to  appear,  the  plaintiff  could  not  recover  any- 
thing from  him  (c).  Also,  if  judgment  were  given  for 
the  plaintiff  on  the  trial  of  a  personal  action,  he  could 
have  no  writ  directly  enforcing  the  restitution  of  any- 
thing whereof  the  defendant  had  unjustly  deprived  him: 
but  his  ultimate  remedy  was  to  obtain  satisfaction  of 
the  amount  of  money  adjudged  due  to  him  for  debt  or 
damages,  by  seizure  of  the  defendant's  goods  or  lands, 
or  by  the  imprisonment  of  his  person  (cZ). 

Now   of   the    remedies    given    to   the   dispossessed 
owner  of  chattels,  trespass  and  trover  were  for  damages 
Detinue.  only,  and  therefore  purely  personal  (e).     Detinue,  being 

originally  an  action  ex  contractu  (/),  was  personal  in 
its  mesne  process  ;  so  that,  if  the  defendant  would  not 
appear,  the  plaintiff  could  not  recover  the  goods.  And 
judgment  for  the  plaintiff  in  detinue  was  conditional, 

(c)  The  defendant  in  a  personal  action  might  be  attached  by  gage  and 
pledges  to  appear,  and  then  distrained  by  all  his  lands  and  chattels 
continually  until  he  appeared;  he  might  moreover  be  arrested  in  tres- 
pass vi  et  arviis  at  common  law,  and  in  actions  of  account,  debt, 
detinue,  and  on  the  ease  by  statute.  But  before  the  year  1832  the 
plaintilf  in  a  personal  action  could  never  obtain  final  judgment  against 
the  defendant  in  default  of  his  appearance.  If  the  defendant  absconded, 
the  plaintiff's  only  remedy  was  to  proceed  against  him  by  distress 
infinite  to  compel  his  appearance,  or  to  pursue  him  to  outlawry  in 
actions  wherein  his  person  might  be  arrested.  See  Bract,  lb.  439  b — 
441  a  ;  Britt.  liv.  i.  ch.  27,  ss"  1—5,  12  :  Finch.  L.  ch.  26;  Co.  Litt. 
288  b;  3  Black.  Gomm.  280,  281;  ITidd's  Practice,  109—112,128—130, 
9th  ed.  Stat.  2  Will.  IV.  c.  39,  s.  16,  first  enabled  the  plaintift"  in  a 
personal  action  to  obtain  final  judgment  in  default  of  the  defendant's 
appearance  ;  arrest  on  mesne  process  was  abolished  in  the  year  1838  by 
Stat.  1  &  2  A''ict.  c.  110.  Every  action  is  now  commenced  by  a  writ 
of  summons  calling  on  the  person  sued  to  enter  an  appearance  in  the 
action,  and  if  he  fails  to  do  so,  the  plaintiil  may  obtain  judgment  in  his 
own  favour.  An  appearance  is  entered  by  delivering,  either  personally  or 
by  solicitor,  a  memorandum  in  writing  to  the  proper  officer  of  the  court, 
requesting  him  to  enter  tlie  ajipearance.  See  Rules  of  the  Supreme 
Court,  1883,  Orders  II.,  XII.,  XIII.,  and  App.  A.,  Parts  I.  and  II. 

{d)  See  post,    Part    I.     ch.   2  ;  away  at  the  end  of  tlie  year  1869 

Part    II.    ch.     3.       A    judgment  by  stat.  32  &  33  Vict.  c.  62. 

creditor's    remedy    by   imprison-  (e)  Ante,  p.  4. 

nieut   of   the   debtor   was    taken  (/)  Ante,  p.  15. 
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viz.,  that  the  plaintiff  should  recover  the  chattels  sued 
for,  or  their  value,  if  they  could  not  be  had  (g).  The 
defendant,  after  judgment  against  him,  might  indeed 
"be  distrained  by  all  his  lands  and  chattels  in  order  to 
make  him  restore  the  goods  :  but  if,  after  this,  he  still 
continued  obstinate,  the  plaintiff  could  only  recover 
the  value  of  the  goods  against  him  (A).  Since  1854, 
however,  it  has  been  provided  by  statute  that  the  Court 
or  a  judge  may,  on  the  application  of  the  plaintiff  in 
any  action  for  the  detention  of  goods,  order  that  execu- 
tion shall  issue  for  the  delivery  of  the  goods,  without 
giving  the  defendant  the  option  of  retaining  the  goods 
on  paying  their  value  (/).  As  to  replevin,  the  action  Replevin, 
is  for  damages  for  the  unlawful  taking,  and  as  we  have 
seen,  it  lies  only  against  the  original  wrong-doer  (7)  ; 
it  is  therefore  strictly  personal  (Z-).     In  rej^levin  how- 

dj)  Coin.   Diir.  rieader,    2  W.       Q.  P..  859;  see  ««<^',  pp.  8,  11. 
52,  2  X.  12  ;  PhiUips  v.  Jones,  15 

{h)  Thesaurus  Brevium,  48,  89,  90;    3  Black.   Comm.   413;  Tidd's  Specific 
Practical  Forms,  357.     A  court  of  equity  Avould  order  a  chattel  to  be  delivciy  up  of 
■specifically  delivered  up  to  its  owner,  if  it  were  of  such  peculiar  value  a  chattel  in 
to  him  that  the  recovery  of  damages  would  be  a  manifestly  inadecj^uate  equity, 
compensation  for  its  loss,  or  if  the  person  who  wrongfully  withheld  it 
stood  in  a  fiduciary  relation  (as  trustee,   agent,  or  otherwise)  to  its 
owner.     The  remedy  for  contempt  of  such  an  order  was  by  process  of 
•(.■ontempt  against  the  person  who  disobeyed  it,  viz.  :  — by  the  attach- 
ment and  imprisonment  of  his  person  and  the  sequestration  of  his  pro- 
perty.    See  Duke  of  Somerset  v.    Cookson,  3  P.  W.  389  ;  1  White  & 
Tudor  L.  C.  Eq.  962,  6tli  ed.  ;  FeUs  v.   Head,   3  Ves.  70  ;   Wood  v. 
Eowdife,  2  Ph.  383  ;  Doidinrj  v.  Betjemann,  2  J.  &  H.  544 ;  FothcnjUl 
v.  Iloidand,  L.  E.  17  Eq.  132  ;  Gilbert,  Forum  Romanum,  84 — 86  ;  1 
Spence,  Eq.  Jur.  391  ;  Dan.  Ch.  Pr.  891,  892,  903  et  scq.,  5th  ed. 

(i)  In  such  a  case,  if  the  goods  501.  Under  stat.  50  &  57  Vict. 
■rannot  be  found,  the  defendant  c.  71,  s.  52,  replacing  19  &  20 
may  be  distrained  by  all  his  lands  Vict.  c.  97,  s.  2,  a  contract  to 
and  chattels  till  he  deliver  them,  deliver  any  specific  or  ascertained 
or  the  plaintiff  may,  at  his  op-  goods  may,  on  the  plaintitl's  ap- 
tion,  have  execution  for  their  plication  in  an  action  fin-  breach 
value.  See  stats.  17  &  18  Vict.  of  the  contract,  be  directed  to  be 
c.  125,  s.  78,  repealed  by  46  &  47  performed  specifically,  without 
Vict.  c.  49,  s.  2  (see  s.  5)  ;  38  &  giving  the  defendant  the  option 
S9  A^ict.  c.  77,  s.  17  ;  Rules  of  of  retaining  the  goods  on  ]iay- 
the  Supreme  Court,  1883,  Order  ment  of  damages. 
XLII.  r.  6,  Order  XLVIII.  App.  {j)  Ante,  p.  14. 

H,   Nos.    10,   11  ;   County  Court  \k)  See    Mirror,    c.    2,    s.    26  ; 

Rules,  1889,  Order  XXV.  rr.  50,  Eaton  v.  Soutliby,  Willes,  131, 
51,  App.,  forms  Nos.  249—255  ;  134  ;  1  Tidd'.s  Practice,  5,  9th  ed. 
irinfield  V.  Boothroijd,  34  "\V.  R. 


20 


INTllODUCTOIlY   CHAPTER. 


ever,  specific  restitution  of  the  goods  taken  forms  part 
of  the  mesne  process  {I).  But  the  process  so  given  was 
imperfect ;  for  if  the  goods  taken  had  been  eloigned, 
that  is,  removed  out  of  the  county  and  therefore  beyond 
the  sheriff's  jurisdiction,  the  law  gave  no  further  process 
against  the  goods  themselves  {m).  And  it  is  of  course 
obvious  that,  in  replevin  as  well  as  in  detinue,  the 
destruction  of  the  goods  might  always  render  their 
restitution  impossible.  Thus,  in  actions  for  the 
recovery  of  goods,  there  was  no  process  which  could 
ensure  their  restitution  at  all  hazards  ;  there  was  no 
certainty  of  recovering  aught  but  damages.  For  this 
reason,  it  seems,  such  actions  were  classed  as  per- 
sonal (n)  ;  and  goods  were  named  personal  things  after 
them  (o). 


The  present 
practice  in 
actions  for 
the  recovery 
of  noods. 


The  Common  Law  Procedure  Act,  1852  (p),  abolished 
the  fictitious  statement  of  the  loss  and  finding  of  the 
goods  in  trover,  and  of  the  delivery  or  finding  of  the 
«oods  in  detinue  (q)  ;  and  introduced  simple  statements 
of  the  cause  of  action  in  the  place  of  the  former  plead- 
ings relying  on  the  old  forms  of  action.  Under  the 
present  practice,  which  has  prevailed  since  the  Judica- 
ture Acts  took  effect  in  1875,  every  action  is  commenced 
with  a  writ  of  summons  indorsed  with  a  statement  of 


(l)  Ante,  p.  17. 

{m)  In  such  a  case  the  plaiu- 
titi  s  only   remedy   was  to   have 
goods   of    tlie   defendant   to    the 
same  vahie  taken  in  unthernam, 
that  is,  by  way  of  rejirisal,  or,  if 
tlie  defendant  had  no  goods  that 
couhl  be  taken  in  withernam,  to 
set  in  motion  process  for  liis  ar 
rest  and  outlawry.     See  Bract,  fo 
157  ;  Britt.   liv.   i.    ch.  28,  §  3 
Bro.  Abr.  Eejilevin,  pi.  4  ;  F.  N 
B.  68  G.  73  E.  74  C.  D. ;  Gilbert 
on   Distress   and   Replevin,   101, 
108,  110,  115,  4th  ed. 

(n)  Bract,    fo.    102   b  ;    see   an 
article  by  the   present  writer  in 


the  Law  Quarterly  Eeview,  vol. 
iv.  p.  394. 

(o)  Although  in  modern  times 
chattels  real  arc  included  in  per- 
sonal estate,  it  does  not  appear 
that  they  were  ever  included  in 
the  term  iKrsonal  things,  which 
was  of  earlier  origin.  A  lease  for 
years,  before  it  was  settled  to  be 
personal  and  not  real  estate,  was 
regarded  rather  as  a  real  thing 
than  a  personal  thing.  See  Wil- 
liams, K,.  P.  24,  25,  n.  (/),  28, 
n.  {x),  17th  ed. 

(;))  Stat.  15  &  16  Vict.  c.  76, 
ss.  49,  222,  and  Schedule  B, 

{q)  Ante,  pp.  16,  17. 
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the  nature  of  the  claim  made  ;  the  forms  of  indorsement 
in  use  are  concise  and  simple  ;  formal  errors  may  be 
easily  amended  ;  and  the  test  of  obtaining  relief  is, 
whether  the  suitor  has  a  good  cause  of  action  (r). 
Claims  for  the  recovery  of  goods,  or  their  value,  are 
therefore  no  longer  precisely  formulated  in  detinue, 
trespass  or  trover  (.s-). 

Hitherto  we  have  been  considering  the  remedies  of  Recovery 
an  owner  deprived  of  chattels,  of  which  he  had  posses-  bailed. 
sion  himself.  Let  us  now  briefly  advert  to  the  case  of 
a  bailment  (t)  of  the  chattels,  and  suppose  that  the 
goods  have  been  taken  away  from  the  bailee  by  a 
stranger  and  are  withheld  either  by  the  taker,  or  some 
other.  In  such  a  case  the  bailee  is  and  has  always  been 
entitled,  in  respect  of  his  possession  of  the  goods,  to 
use  all  the  remedies  given  by  law  to  protect  the  owner's 
possession  or  right  to  possession  (a).  As  early  as  1375, 
the  bailor  was  allowed  to  bring  trespass  against  a 
stranger,  who  took  the  goods  out  of  the  bailee's  posses- 
sion, as  if  his  own  possession  had  been  violated  (x). 
But  the  bailor  could  not  bring  trespass  against  one,  to 
whom  his  bailee  had  delivered  the  goods,  or  against  a 
second  taker,  for  neither  of  these  directly  and  forcibly 
violated  the  possession,  in  respect  of  which  the  bailor 
was  entitled  to  sue  (y).     In  later  times  the  bailor  could 

(r)  See  stat.  36  &  37  Vict.  c.  pleviu  ;  Y.   B.    11   Hen.   IV.    17, 

66,   s.   24  (7)  ;  Rules  of  the  Su-  jjI.  39  ;  detinue  ;  Y.  B.   VI   Hen. 

preme   Court,     1883,    Orders   II.  IV.  18,  pi.  19,  ^jer  Haukford,  J. ; 

IT.  1 — 3,  XXVIII.  r.  1,  and  Appx.  Bac.  Abr.  Detinue  (A) ;  or  trover; 

A.  Pt.   III.;  Companhia  dc  Mo-  Bac.  Abr.  Trover  (C)  ;  Sutton  v. 
cambique  v.  British  South  Jfrica  Buck,  2  Tauut.  302,309  ;  Mandrrs 
Co.,   1892,  2  Q.  B.  358,   reversed  v.  Williams,  4  Ex.  339,  344. 
1893,  A.  C.  602.  {x)  Y.  B.  48  Edw.  III.  20,  pi, 

(a)  See  Joseph  v.  Lyons,  15  Q.  8  ;  .see  0.  W.  Holmes,   Common 

B.  D.  280,  283  ;  Hallasv.  Kohin-  Law,  171  ct  scq.;  ante,  p.  11. 
son,  ib.  288.      As  to  replevin,  see  (yl  Needliam,  J.,  Y.  B.  2  Edw. 
ante,  p.  13,  n.  (r).  IV.  5,  pi.  9  ;  16  Hen.  VII.   3  a, 

(«)  Ante,  p.  11.  pi.    7  ;  21   Hen.  VII.  39,  pi.  49  ; 

(»)  A  bailee  might  bring  tres-  Ames,    3    Harvard   Law  Review, 

pass  ;    Y.    B.   48  Edw.    III.    20,  30  ;  and  see  Smith  v.  Milks,    1 

pi.   8      11   Hen.    IV.  24  b;   re-  T.  E.  475. 


22  INTRODUCTORY   CHAPTER. 

make  use  of  the  actions  of  detinue  and  trover  (2:),  and 
so  recover  from  any  person,  who  wrongfully  withheld 
the  goods,  even  though  he  were  a  second  trespasser  or 
had  obtained  the  goods  with  the  bailee's  privity  (a). 
In  modern  times,  however,  the  bailor's  right  to  sue  for 
the  recovery  of  his  goods  is  limited  to  those  cases  of 
Ijailment  in  which  he  is  entitled  to  resume  possession 
of  his  goods  at  will ;  as  upon  a  deposit  for  safe  custody 
or  gratuitous  loan.  And  if  the  owner  has  contracted  to 
give  the  bailee  exclusive  possession  of  his  goods,  as  upon 
a  hiring  or  pledge,  his  right  to  recover  the  goods  from 
strangers  wi-ongfully  possessed  of  them  is  suspended 
during  the  continuance  of  the  bailment  (b).  But  when 
a  bailment  of  any  kind  is  determined,  the  owner  may 
sue  to  recover  his  goods  or  their  value  from  any  person, 
to  whose  hands  they  may  have  come,  as  well  as  from 
the  bailee.  For  in  modern  law,  the  fact  that  the  owner 
voluntarily  parted  with  the  possession  of  the  goods  in 
the  first  instance,  by  delivering  them  to  the  bailee,  is 
no  bar  to  his  recovery  of  the  goods  from  strangers,  so 
soon  as  he  has  become  entitled  to  have  the  goods 
returned  into  his  possession  (c).  Under  the  present 
Factors  Act  (cT),  however,  there  are  four  cases  of 
bailment  in  which  the  bailor  may  lose  his  title  to 
recover  the  chattels  bailed  in  consequence  of  a  dis- 
position of  them  made  without  his  consent  by  the 
bailee  (e). 

(z)  Manders  v.  Williams,  4  Ex.  Stark.   311 ;  Dyer  v.   Pearson,  3 

339,  344.  B.  &  C.  38  ;  Williams  v.  Barton, 

(a)  See  ante,  pp.  16,  17.  3    Bing.    139,     145  ;    Marner   v. 

[h)  Gordon  v.  Harper,  7  T.  R.  Bankcs,   16  W.  K.   62  ;  Bigcjs  v. 

9.     In  Y.  B.  22  Edw.  IV.  10,  pi.  Evans,  1894, 1  Q.  B.  88  ;  cf.  ante, 

29,  it  was  held  that  the  hirer  of  p.  11. 

goods  is  entitled  to  the  exclusive  {d)  Stat.  52  &  53  Vict.   c.   45, 

possession  of  them  for  the  term  consolidating  and  amending  pre- 

of  the  hiring.  vious  Acts  of  1824,    1826,   1842, 

(c)  Wilkinson  V.  King,  2  Camp.  and  1877. 
335  ;    Loeschman    v.    Machin,    2 

(c)  1.  Where  the  owner  entrusts  a  "mercantile  agent"  {i.e.,  one 
having  in  the  customary  course  of  his  business  authority  to  sell,  con- 
sign for  sale,  buy  or  borrow  on  goods)  with  the  possession  of  his  goods. 


OF  THE  OBJECTS  AND  NATURE  OF  PERSONAL  PROPERTY.         2-3 

In   modern    law   then,    the    owner    of    goods    com-  Ownersliip  of 
1,1  ■  .1         •    1  ,    ,  •    L    •  floods  and  its 

pletely  enjoys  the  right  to  mamtam  or  recover  posses-  fimjtations 

sion  of  them  as  acfainst  all  others  ;  and  this  right  is  not  "^  modem 

°  .  .  law. 

lost,  though  it  may  be  suspended,  by  a  bailment  of  the 

chattels.  On  the  other  hand,  ownership  of  goods  is  in 
modern  law  subject  to  the  following  limitations  : — The 
owner  may  be  deprived  of  his  property  in  tlie  goods 
without  his  consent  by  a  sale  of  them  in  market 
overt  (/).  He  may  also,  without  his  consent,  lose  his 
title  to  money  or  negotiable  securities  gone  out  of  his 
possession  through  theft,  trespass,  loss  or  bailment. 
For  he  cannot  recover  such  money  or  securities  (g)  from 
any  person,  who  has  subsequently  acquired  the  same  in 
good  faith  and  for  value  in  the  ordinary  course  of  busi- 
ness. This  limitation  of  ownership  is  based,  in  the 
case  of  money,  on  the  inconvenience  which  would 
ensue,  if  a  valid  title  could  not  be  obtained  by  the 

or  of  the  documents  of  title  thereto  ;  iu  which  case  any  sale,  pledge, 
or  other  disposition  of  the  goods  made  by  the  agent  in  the  ordinary 
course  of  his  business  to  a  person  acting  in  good  faith  without  notice 
of  any  want  of  authority  from  the  owner  is  as  valid  as  if  expressly 
authorized  by  the  owner. 

2.  Where  the  owner  has  given  possession  of  his  goods  to  another  for 
the  p)i-irpose  of  consignment  or  sale,  or  has  shipped  liis  goods  in  the 
name  of  another;  when  the  consignee  of  the  goods,  if  without  notice 
that  such  other  person  is  not  the  owner,  may  acquire  a  valid  lien  on 
the  goods  {i.e.,  a  right  to  retain  possession  of  them  as  security)  in 
respect  of  advances  made  to  or  for  such  other  person. 

3.  Where  the  buyer  of  goods  allows  the  seller  to  retain  possession  of 
them,  or  of  the  documents  of  title  thereto  :  when  the  delivery  or  trans- 
fer by  the  latter,  or  by  a  mercantile  agent  acting  for  him,  of  sucli  goods 
or  documents  imder  any  sale,  pledge,  or  other  disposition,  to  any  person 
receiving  the  same  in  good  faith  without  notice  of  the  previous  sale, 
will  be  as  valid  as  if  expressly  authorized  by  the  owner. 

4.  Where  a  person  liaving  agreed  to  buy  goods  (without  having 
acquired  the  property  in  them)  obtains  with  the  consent  of  the  seller 
jiossession  of  the  goods  or  of  the  documents  of  title  thereto  ;  when  the 
delivery  or  transfer  by  the  former,  or  by  a  mercantile  agent  acting  for 
him,  of  such  goods  or  documents,  under  any  sale,  pledge  or  other  dis- 
position, to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  any  lien  or  other  right  of  the  original  seller,  will  be  as  valid 
as  if  expressly  authorized  by  the  latter  ;  Lee  v.  Butler,  1893,  2  Q.  B. 
318.  The  provisions  of  the  Factors  Act,  1889,  as  to  cases(3,  4)  above  are 
repeated  in  the  Sale  of  Goods  Act,  1893,  stat.  56  &  57  Vict.  c.  71,  s.  25. 

(  f)  Ante,  p.  14.  thief  to  conviction  ;  stat.  24  &  25 

(;/)  Not  even  if  the  same  have       Yict.  c.  96,  s.  100,  replacing  7  &  8 

been  stolen  and  he  prosecute  the       Geo.  IV.  c.  29,  s.  57  ;  cf.  ante,  p.  15. 
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transfer  of  current  coin  in  the  ordinary  course  of  circu- 
lation. In  the  case  of  negotiable  securities,  the  rule 
in  question  is  founded  on  mercantile  custom  incorpo- 
rated into  the  common  law.  For  the  term  negotiable 
securities  is  applied  to  such  written  instruments,  evi- 
dencing an  obligation  to  pay  money,  as  by  mercantile 
custom  recognized  in  law  are  transferable  by  delivery 
and  current  as  money.  Such  are  bills  of  exchange  and 
cheques,  promissory  notes,  including  bank  notes,  and 
the  so-called  bonds  payable  to  bearer  of  foreign  or 
colonial  governments  (Jt).  Again,  if  any  chattels  be 
out  of  their  owner's  possession  and  come  into  a  foreign 
country,  he  may  lose  his  title  thereto,  without  his  con- 
sent, by  any  transaction,  with  regard  to  them,  which 
by  the  law  of  that  country  confers  a  valid  title  to  the 
goods  against  all  the  world  (i).  This  last  limitation  of 
ownership  is  a  consequence  of  the  physical  mobility  of 
chattels.  A  man  may  moreover  lose  his  ownership  of 
goods  gone  out  of  his  possession,  if  their  nature  be  so 
changed  that  they  can  no  longer  be  recognized.  Thus, 
if  one  takes  my  barley  and  makes  malt  therewith,  I 
cannot  take  back  the  malt  (k).  Lastly,  a  man  may 
unintentionally  lose  his  property  in  goods  by  the  conse- 
quences annexed  by  law  to  his  own  conduct ;  as  in  the 
above  mentioned  cases  under  the  Factors  Act  (l),  and 
one  or  two  other  instances  (7?i).     Under  the   Statute  of 

(h)  Miller   V.    i?rur,     1    Burr.  the  creation  of  a  new  species  of 

452  ;  1  Smith,  L.    C.   and  notes  thing,  over  which  he  exercises  a 

thereto  ;  see  section  III.  below.  kind   of   occupancy,    or    original 

(i)  Cammdl  v.  Scvxll,    5  H.  &  taking  of  possession  (Bract,    fo. 

N.  728  ;  Castrique  v.  Imrie,  L.  R.  10  a)  ;  but  of  course  he  remains 

4    H.  L.    414;  Alcock  v.    Smith,  liable  in  damages  for  taking  the 

1892,  1  Ch.  238.  barley.     So  if  another  wrongfully 

(^•)  Y.  B.   5  Hen.  VII.  15,  16,  affix  my  timber  or  bricks  to  land 

pi.    6;  Moore,    19,  20,   pi.  67;  2  whicli  is  not  niine,  I  shall  lose  the 

Black.  Comm.  404,  405.     In  this  ownership    of    them  ;    Gough    v. 

case  the  malt-maker  acquires  title  Wood,  10  Times  L.  R.  319. 

to  the  malt  'per  sjjccificationem,  by  (/)  Ante,  p.  22,  and  n.  {c). 

(m)  Thus  at  common  law,  if  a  man  has  acted  so  as  to  induce  the 
belief  that  another  was  the  owner  or  had  power  to  dispose  of  his 
goods,  he  will  be  estopped  by  his  conduct  from  recovering  the  goods 
from  parties  who  have  taken  the  goods  for  value  in  the  belief  so  in- 
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Limitations  relating  to  personal  actions,  the  owner  of 
goods  gone  out  of  his  possession  will  lose  his  right  to 
sue  for  their  recovery,  if  he  do  not  assert  it  within  six 
years  after  the  cause  of  action  accrued  (n).  But  as  he 
appears  to  retain  his  right  to  retake  his  goods  after  the 
time  so  limited  has  expired  (o),  it  seems  that,  in  theory, 
he  is  not  deprived  of  his  ownership  in  such  a  case(jr9). 
There  are  also  various  other  ways  in  which  the  owner- 
ship of  goods  may  be  ended  through  the  exercise  of 
sovereign  authority  (q),  but  which  can  hardly  be  called 
limitations  of  ownership. 

It  remains  to  add  that,  besides  the  ownership    of  Equitable 
goods  which  may  be  enjoyed  at  common  law,  a  man  ^(j^^^^^t^^els^  ^^ 
may  have   valuable  interests  in  chattels  personal,  to  personal. 
which  he  is  entitled  in  equity  only.     Equitable  interests 
in  chattels  have  the  same  origin  as  equitable  estates  in 
land  (r).     The  jurisdiction  of  the  Court  of  Chancery 
was  invoked   to  enforce  trusts  of  chattels  about  the 
same  time  as  it  was  extended  to  protect  trusts  or  uses 

duced  ;  Pickard  v.  Sears,  4  A.  &  E.  469  ;  Goodwin  v.  Roharts,  1  App. 
Cas.  476.  And  if  the  owner  allow  his  goods  to  remain  in  the  posses- 
sion, order  or  disposition  of  another,  in  the  other's  trade  or  bnsiness, 
so  that  the  other  is  tlie  reputed  owner  thereof,  the  true  owner  will 
lose  his  property  in  the  goods  on  the  other's  bankruptcy  ;  when  the 
goods  will  be  divisible  under  the  bankruptcy  law  among  the  other's 
creditors  ;  stat.  46  &  47  Vict.  c.  52,  s.  44 ;  i^ost,  Pt.  II.  Ch.  IV.  And 
if  the  owner  of  goods  so  dispose  of  them  as  to  confer  upon  some  other 
avoidable  title  thereto,  on  a  sale  by  the  latter,  before  his  title  has  been 
avoided,  the  buyer  will  acquire  a  good  title  to  the  goods,  provided  he 
buy  in  good  faith  and  without  notice  of  the  seller's  defect  in  title  ; 
stat.  56  &  57  Vict.  c.  71,  s.  23. 

(w)  Stat.  2]  Jac.  I.  c.  16,  s.  3  ;  of  the  excise  laws  (7  &  8  Geo.  IV. 

Wilkinson  v.  Verity,  L.  R.  6  C.  P.  c.  53,  s.  32),  or  the  Merchandise 

206.  Marks  Act  (50  &  51  Vict.  c.  28,  s. 

(o)  See  Litt.  s.  498  ;  Pollock  &  12),  the  sale  of  unclaimed  stolen 

Wright  on  Possession,  114.  goods    by   the    receiver    of    the 

{}})  That  the  right  of  retaking  metropolitan  police  under  2  &  3 

is  a  test  of  ownership,  see  Y.  B.  Vict.  c.  71,  s.  30,  or  the  sale  of  a 

5  Hen.  VII.  15,  16,  pi.  6.  ship  under    proceedings    against 

{q)  Under   this   head    may  be  her  i?t  rc7n.  in  a  Court  of  Admiralty 

grouped  such  causes  of  the  loss  jurisdiction  {Castrique  v.   Imrie, 

of  ownership  as  the  forfeiture  of  L.  R.  4  H.  L.  414,  428,  429,  442). 
goods  for  smuggling  (stat.   39  &  (;•)  Williams,   R.  P.    153,  17th 

40  Vict.  c.  36,  s.  177),  or  a  breach  ed. 
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of  land  (s).  Trusts  of  chattels,  however,  Avere  not 
affected  by  the  Statute  of  Uses  (t)  ;  and  they  are  not 
required  to  be  proved  by  writing,  as  are  trusts  of  lands, 
tenements  and  hereditaments,  under  the  Statute  of 
Frauds  (ti).  In  other  respects,  the  rules  for  the  creation 
of  trusts  are  the  same  for  chattels  as  for  land  (x). 
Equitable  interests  in  chattels  are  generally  of  the 
same  nature  as  equitable  estates  in  land.  Thus  if 
chattels  personal  be  delivered  or  assigned  to  one,  on 
trust  for  another  simply,  the  former,  who  is  the  trustee, 
has  the  legal  ownership.  But  the  latter,  who  is  called 
the  cestui  que  trust,  has  the  right  in  ecpiity  to  compel 
the  trustee  to  allow  him  to  have  the  beneficial  enjoy- 
ment (y).  And  in  consequence  of  this  right  he  is 
regarded  in  equity  as  enjoying,  as  against  all  persons 
bound  by  the  trust,  an  interest  equivalent  to  ownership 
in  the  chattels  in  question.  This  equitable  interest  of 
the  cestui  que  trust  is  analogous  to  the  legal  ownership 
of  the  chattels,  and  would  pass  to  his  executor  or 
administrator,  on  his  death,  as  personal  estate.  But  if 
the  trustee  should  manage  to  dispose  of  the  chattels  to 
a  hand  fide  purchaser  for  value,  wdio  had  no  notice  of 
the  trust,  the  latter  would  not  be  bound  by  the  trust. 
And  the  cestui  que  trust  would  have  no  equity  to 
recover  the  chattels  from  the  purchaser  so  acquiring  the 
legal  ownership  of  them  ;  and  would  have  no  remedy 
but  to  sue  the  trustee,  under  the  equitable  jurisdiction 
of  the  Court,  for  damages  for  the  breach  of  trust  (z). 
In  these  respects,  the  nature  of  an  equitable  interest  in 
chattels    has    not    been    altered    by   the    Judicature 


(s)  Bodd  V.    Browing,    1    Cal.  s.  2,  i.  §  3,  pp.   51,  53,  8th  ed., 

xiii.;    Hylton  X.    Pollard,   ih.  i.;  50,  52,  9th  ed. 
TFilflete  v.  Cassyn,  2  Cal.  xxxiii. ;  (,r)  See  Richards  v.  Delhridgc, 

1    Spence    Eq.    Jur.    457,    467  ;  L.  R.   18  Eq.   11  ;  Williams,  K. 

Williams,  R.  P.  161,  17th  ed.  P.  171,  172,  177,  I7th  ed. 

(t)  Williams,   E.  P.    164,   168,  (?/)  Lewin  on  Trusts,  ch.  xxvi 

17th  ed.  s.  1,  especially  §§  23,  24. 

{u)  Stat.  29  Car.  II.  c.  3,  s.  7  ;  {z)  Williams,  R.  P.    169—171, 

Lewin  ou  Trusts,  ch.  v.  s.  1  and  173,  17th  ed. 
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Acts  (a),  which  in  1875  transferred  the  original  jurisdic- 
tion of  the  old  superior  Courts  of  Common  Law  and 
Equity  to  the  High  Court  of  Justice,  and  made  provision 
for  the  enforcement  of  equitable,  as  Avell  as  legal,  rights 
in  every  branch  of  that  Court,  and  in  the  Court  of 
Appeal  established  at  the  same  time  (h). 

§  3.  Of  things  in  possession  and  in  action. 

Besides  the  division  of  chattels  into  chattels  real  and 
personal  (c),  another  important  distinction  exists  among 
personal  things.  Such  things  are  said  to  be  in  posses- 
sion or  in  action  ;  or  they  are  called,  in  law  French, 
chases  in  possession  or  choses  in  action  {d).  Choses  in  choses  in 
possession  are  moveable  goods,  of  whicli  their  owner  P^^'^sssiou. 
has  actual  possession  and  enjoyment,  and  which  he  can 
deliver  over  to  another  upon  a  gift  or  sale  ;  tangible 
things,  as  cattle,  clothes,  furniture,  or  the  like.  They 
are  things,  which  may  be  taken  and  carried  away  by  a 
thief,  so  as  to  be  the  object  of  larceny  at  common 
law  (e)  ;  or  which  may  be  seized  and  sold  by  the  sheriff 
in  execution  of  a  judgment  in  a  personal  action  (/). 
Such  things  in  early  times  formed  the  bulk  of  a  man's 
chattels.  The  term  choses  in  action  appears  to  have  Choses  in 
been  applied  to  things,  to  recover  or  realize  which,  if ' '' 

(a)  Stats.  36  &  37  Vict.  c.  66,  Williams,    R.    P.    4—6,    29,    30, 

s.  16  ;  37  &  38  Vict.  c.  83  ;  38  &  17tli  eel.     In  '22  Ass.    pi.   37,   a 

39  Vict.  c.  77.  distinction  is  taken  between  what 

{b)  See   Williams,    R.    P.    157,  is  in  possession  of  a  villein  (as  a 

158,   17tli  etl. ;   Joseph  v.  Lyons,  rent  of  which  he  is  seised)   and 

15  Q.  B.  D.  280  ;  Hallas  v.  Robin-  what  remains   in    action   to   the 

son,  ib.  288.  villein,  as  if  obli^fation  of  debt  be 

(c)  Ante,  p.  5.  made  to  him.     The  term  chose  in 

{d)  The  use  of  the  term  chose  action  is  used  by  Paston,  J.,  in 

in   action  is  not  very  early  ;  al-  Y.  B.  9  Hen.  VI.  6,  pi.  64  ;  and 

though    the    difference    between  as  a  Avell-kuown  term  by  Sir  R. 

corporeal  things  in  their  owner's  Brooke  (C.J.  of  C.  B.,  1544  ;  ob. 

possession    and    mere    rights    of  1558  ;  Foss,  Judges,    v.    360),  in 

action    is    well    marked    in   our  his    Abridgment    (tit.     Chose    in 

earliest   text-writers  ;    Bract,    i'o.  action).     See,  too,  Co.  Litt.  117  a, 

10  b,    61,   407  b  ;  Fleta,  fo.  125,  351   b  ;  10  Rep.  48  a. 
126,   183  ;  Britt.  liv.  i.   eh.  29,  §  {e)  Ante,  p.  8. 

2,  and  liv,  ii.  ch.  2,  §§  1,  10  ;  see  (/)  Ante,  p.  18. 
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wrongfully  witlilield,  an  action  must  have  been  brought ; 
things,  in  respect  of  which  a  man  had  no  actual  posses- 
sion or  enjoyment,  but  a  mere  right  enforceable  by 
action  (g).  The  most  important  personal  things  recover- 
able by  action  only,  were  money  due  from  another,  the 
benefit  of  a  contract  and  compensation  for  a  wrong  (/() ; 
and  these  have  always  been  the  most  prominent  choses 
in  action,  though  not  the  only  things  to  which  the  term 
has  been  applied  (i).     Choses  in  action,  being  valuable 

((/)  Termes  de  la  Ley,  cJiose  in       Ajip.  Cas.  426. 
action;  2  Black.  Oomm.  389,396,  (h)  See  Co.  Litt.  288  b,  289  a; 

397  :  Colonial  Bank  v.Whhmey,       ante.  pp.  4,  5,  15,  n.  (k),  18. 
30    Ch.    D.    261,    285—290  ;    11 

(i)  In  Y.  15.  9  Hen.  VI.  6,  pi.  64,  Paston  J.  seems  to  have  sug- 
gested that  if  the  owner  of  a  box  of  deeds  bailed  it  to  another,  and  the 
other  delivered  it  over  to  a  sub-bailee,  the  box  would  be  a  chose  in 
action  to  the  first  bailee.  Brooke's  abridgment  of  this  case  {Chose  in 
action,  13)  led  Lord  Justice  Fry  to  state  (30  Ch.  D.  288)  that  in  9  Hen, 
VI.  the  property  in  deeds  in  the  hands  of  a  third  person  was  considered 
as  a  chose  in  action.  On  reference  to  the  Year  Book,  it  appears  that 
Paston's  dictum  does  not  warrant  this  statement,  and  that  he  clearly 
recognized  that  if  the  owner  of  chattels  bailed  them,  he  would  retain 
the  property  in  them.  It  is  true  that  at  one  time  a  man  deprived  of 
his  goods  by  a  trespasser  was  considered  to  retain  a  mere  right  of  action 
against  the  trespasser  personally :  but  at  that  time  the  former  Mas  held 
to  lose  all  right  to  the  goods,  so  they  cannot  have  been  his  things  in 
action  ;  ante,  p.  12.  It  is  submitted  that  in  modern  law,  at  all  events, 
the  owner  of  a  corporeal  chattel,  which  is  in  another  person's  posses- 
sion, either  through  bailment  or  wrongful  taking,  has  not  a  mere 
chose  in  action  ;  the  thing  is  not  merely  in  action  to  him.  It  has 
always  been  admitted  that  a  bailor  retains  the  property  in  the  chattels 
bailed  ;  ante,  p.  11,  and  nn.  (h),  [k).  As  we  have  seen  {ante,  p.  14), 
it  also  came  to  be  allowed  that,  where  goods  were  taken  by  a  tres- 
passer, the  owner  retained  the  right  of  property  in  them,  which  right 
he  might  assert  by  re-taking  the  goods,  wherever  found.  Also,  ac- 
cording to  Littleton,  if  I  have  a  cause  of  action  in  detinue  against 
another,  and  I  release  to  him  all  personal  actions,  I  may  nevertheless 
retake  my  goods  from  him,  because  no  right  of  the  goods  is  released  to 
him  ;  Litt.  s.  498.  Could  this  be  so  if  the  thing  were  merely  in  action 
to  the  releasor  ?  Again  in  Sir  T.  Palmer  s  case,  5  Piep.  24  b,  Sir  T. 
P.,  seised  in  fee  of  a  great  wood,  sold  to  C.  and  his  assigns  600  cords 
of  wood,  to  be  taken  by  the  assignment  of  Sir  T.  P. ;  and  it  was  held 
that  C.  had  an  interest  which  he  Duiglit  assign  over,  and  not  a  thing  in 
action,  or  a  possibility  only  ;  for  it  was  resolved  that  if  Sir  T.  P.  did 
not  assign  them  to  C.  on  request,  C.  might  take  them  without  assign- 
ment. By  the  common  law,  too,  a  husband  became  absolutely  en- 
titled to  his  wife's  personal  things  in  possession  on  marriage,  but  for 
her  choses  in  action  they  must,  as  a  rule,  have  jointly  sued  ;  Co.  Litt. 
351  b.  Now  if  the  goods  of  a  single  woman  were  wrongfully  distrained 
or  taken  from  her,  or  bailed  by  licr,  and  she  afterwards  married,  her 
husband  alone  could  sue  in  replevin  or  detinue,  or  release  her  right  to 
the  goods  ;  Fitz.  Abr.   Replevin,    43  ;  Moore,   25,  pi.    85  ;  Bac.  Abr, 
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things,  are  now  included  in  the  general  terra  pvopert}j 
as  well  as  tangible  goods.  But  when  mere  rights  of 
action  are  reckoned  as  property,  they  are  simply 
regarded  objectively  as  sources  of  profit,  and  no  heed  is 
paid  to  the  essential  difference  between  them  and 
rights  of  ownership  in  possession  (/.;).  In  early  times, 
however,  the  true  nature  of  rights  of  action  was  more 
prominent,  and  they  were  particularly  distinguished 
from  tangible  property  in  being  incapable  of  transfer  ; 
for  by  the  common  law  none  might  assign  over  a  chose 
in  action,  save  the  king  [1).  It  has  been  said  that  this 
rule  was  made  to  avoid  "  the  multiplying  of  contentions 
and  suits  "  (m).  But  it  appears,  in  truth,  to  have  been 
a  consequence  of  the  early  view  of  contract,  viz. — that 
the  obligation  imposed  on  a  man  by  his  contract,  was 
to  perform  what  he  had  undertaken  with  or  for  the 
benefit  of  the  person  with  whom  he  had  contracted, 
and  no  other  {ii) — and  of  the  principle  that  the  right 

Detinue  (A).  In  Franklin  v.  Neate,  13  M.  &  W.  481,  moreover,  it 
was  contended  that  the  owner  of  a  pawned  chattel  had  but  a  chose  in 
action  :  but  the  contrary  was  decided.  It  is  further  submitted  that 
the  term  chose  in  action  points  to  the  personal  duty  to  be  exacted  by 
action  (see  Termes  de  la  Ley,  suh  verb.),  and  is  therefore  improperly 
applied  to  such  a  ri<,dit  as  the  ownership  (without  possession)  of  a 
oliattel,  which  right,  although  a  hare  right,  is  realizable  by  taking  the 
thing,  wherever  found.  Even  debt  and  damages  recovered  by  judg- 
ment, though  not  realized  by  execution,  are  not  things  lying  merely  in 
action  ;  Lift.  s.  504  ;  and  see  Bract,  fo.  61,  407  b  ;  Fleta,  fo.  125, 
126  ;  1  Rop.  Hnsb.  &  Wife,  212.  And  it  seems  that  the  sheriff  may 
seize  and  sell  chattels  bailed,  of  which  the  ovv^ner  is  entitled  to  resume 
possession  at  will,  in  execution  of  a  judgment  against  the  owner  : 
though  it  is  otherwise  of  chattels  pawned  or  hired  or  otherwise  in 
the  exclusive  possession  of  the  bailee  ;  a.ntc,  p.  22  ;  Bro.  Abr. 
Pledges,  28  ;  Duncan  v.  Garratt,  1  C.  &  P.  169  ;  Balls  v.  Thick;  9 
Jur.  304  ;  Sogers  v.  Kcnmj,  9  Q.  B.  592.  There  is,  however,  some 
analogy  between  chattels  bailed  and  things  in  action  with  regard  to 
their  assignment  ;  see  Burn  v.  Carvalho,  i  My.  &  Cr.  690. 

(A-)  See  Williams,  R.  P.   4—6,  (n)  2  Spence,  Eq.  Jur.  850  ;  see 

1 7th  cd.  Pollock  on  Contracts,  ch.  5,  pp. 

(/)  Fleta,   fo.    183  ;    Bro.   Abr.  186,  206,  and  App.  note  G,   4th 

Chose  in  Action,  1,   5,   9,   11  ;  2  ed.     But  at  first  the  heir,  after- 

RoUe  Abr.  45,  46,  tit.  Graunts,  F.  wards  the  executor,  and  by  statute 

(6 — 8),    G. ;    R.    V.    Tiuine,   Cro.  the  administrator  of  a  party  to  a 

Jac.  179  ;  Perk.  S.  86  ;  Co.  Litt.  contract  might   sue   or   be    sued 

266  a.  thereon  as  representing  the  per- 

(m)  10  Rep.  48  a.  so/iaof  the  deceased;  see  Williams, 
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A  debt. 


to  sue,  and  the  liability  for  damages  for  a  wrong  are 
personal  to  the  injured  party  and  wrong-doer  respec- 
tively (o).  It  was  impossible,  however,  that  this  simple 
state  of  things  should  long  continue.  Witliin  the  class 
of  choses  in  action  was  comprised  a  right  of  growing 
importance,  namel}',  that  of  suing  for  money  due, 
which  right  is  all  that  constitutes  a  debt.  That  a 
debt  should  be  incapable  of  transfer  was  obviously 
highly  inconvenient  in  mercantile  transactions  ;  and  as 
these  became  more  frequent  and  important  men's 
ingenuity  was  exercised  in  surmounting  the  difficulty  in 
question. 


Assignment 
of  a  chose  in 
action  is 
really  a  snb- 
fititutiou  of 
duty. 


Now  the  difficulty  of  transferring  a  right  of  action 
is  inherent  in  the  nature  of  the  thing.  It  is  not  like  a 
corporeal  chattel,  of  which  a  gift  may  be  made  effectual 
by  delivery  of  possession  (p).  Nor  is  a  right  of  personal 
action  a  right  to  a  specific  corporeal  thing  in  another's 
possession  :  but  it  is  a  right  to  the  performance  of  a 
duty  by  another  person  ;  it  is  the  means  of  enforcing 
an  obligation  imposed  on  another  to  make  reparation 
for  a  breach  of  contract  or  a  wrong  (q).  But  when 
two  persons  are  joined  together  in  law  by  the  link 
of  an  obligation  arising  from  contract  or  wrong,  what 
is  created  between  them  is  a  personal  relation,  which 
is,  strictly  speaking,  incapable  of  assignment.  For 
the  duty  of  the  one  to  the  other  can  never  be  transferred  : 


E.  P.  20,  and  notes  {d),  (e),  17th 
ed.;  2Wms.  Exors.  Pt.  II.  Bk. 
III.  Ch.  i.  §  1,  Pt.  IV.  Bk.  II. 
Ch.  i.  §  1. 

(o)  1  Wms.  Saund.  216  a,  note 
(1).  The  king  might  assign  a 
chose  in  action  certain,  as  a  debt 
due  to  him,  but  not  an  uncertain 
thing,  as  damages  for  a  trespass 
done  to  him  ;  Y.  B.  5  Edw.  IV. 
8,  pi.  22.  The  principle  stated 
above  hns  been  so  far  modified  by 
statute  that  executors  or  adminis- 
trators may  in  certain  cases  sue 


or  be  sued  in  respect  of  an  injury 
to  property  committed  against  or 
by  their  testator  or  intestate,  and 
the  right  to  sue  in  respect  of  an 
injury  done  to  property  jiasses  to 
a  trustee  in  bankruptcy;  but  tlie 
principle  remains  unaltered  with 
regard  to  injuries  to  the  person 
or  reputation  ;  see  2>ost,  Pt.  II. 
Ch.  I. 

(p)  Bract,  fo.  10  b  ;  Britt.  liv. 
ii.  ch.  2,  §§  1,  10. 

iq)  Ante,  pp.  4,  IS  ;  Bract, 
fo.  98  b,  99  a. 
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though  it  may  be  extinguished  and  replaced  by  a 
simihxr  duty  of  tlie  former  to  a  third  party.  To  make 
an  assignment  of  a  chose  in  action  is  therefore  really 
to  substitute  a  new  duty  to  the  assignee  for  the  duty 
originally  incurred  (r) ;  and  the  problem  was,  how  to 
effect  this  in  the  most  convenient  way. 

The  desired  result  may  obviously  be  attained  with 
the  consent  of  the  person  bound  to  the  duty.  The 
transfer  intended  may  then  be  made  upon  the  principle 
of  novation,  a  term  taken  from  Roman  law  and  applied  Novation, 
therein  to  the  extinction  of  an  existing  obligation  by 
the  creation  of  a  new  one  in  its  place.  Thus  novation 
takes  place  when  a  duty  of  A.  to  pay  a  sum  of  money 
to  B.  is  by  the  consent  of  all  parties  replaced  by  a 
duty  of  A.  to  pay  the  same  sum  to  C  ;  the  new  obliga- 
tion of  A.  to  C.  taking  away  the  obligation  of  A.  to 
B.  (.s).  The  necessity  of  obtaining  the  consent  of  the 
person  liable  to  the  duty  was  however  an  obstacle  in 
the  way  of  the  ready  transfer  of  a  claim  by  novation 
after  the  duty  had  arisen.  But  this  obstacle  was  Novation  by 
avoided  when  the  required  consent  was  given  in  i,°"^j '.'.^  "!^^^^ 
advance  at  the  time  of  the  creation  of  the  duty. 
Accordingly  we  find  that  in  early  times  a  form  of 
contract  was  contrived  in  certain  cases,  whereby  the 
party  undertaking  the  stipulated  duty  expressly  agreed 
to  perform  it  in  favour  either  of  the  person  named  in 
the  contract  or  of  any  person  to  whom  he  might  assign 
his  claim  (t).     This  principle  of  the  transfer  of  a  claim 

(r)  Ames,  Disseisin  of  Chattels,  400. 

Harvard    Law    Review,   iii.   337,  (<)  Tlie  most  notable  example  is 

339  et  seq.  that  of  a  warranty  by  a  feotl'or  in 

(*)  Novation  equally  takes  place  favour  of  the  feoffee,  his  heirs,  or 

when  a  duty  of  A.  to  B.  is  by  con-  assigns ;  a  contract  which,  before 

sent  of  all  parties   replaced  l)y  a  the  statute  of  Quia  Einptoirs  (18 

duty  of  C.  to  B.  ;  Gai.    IL  §  38,  Edw.  L  c.  1),  played  an  important 

IlL    §§  17G,  177  ;  Inst.    IIL  29,  part  in  the  development  of  the 

§   3,  and    notes,  Moyle's  ed.  pp.  right  of  alienation  of   fee-simple 

452,  453,  465  ;    Bract,   fo.   101  a;  estates  in  land  ;  Williams,  R.  P. 

Fairlie  v.  Denton,  8  B.  &  C.  395,  67,  (58,  17th  ed.     The  same  prin- 
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under  a  contract  by  the  consent  given  in  advance  of 
the  party  bound  received  its  most  important  develop- 
ment under  the  law  merchant  in  the  case  of  bills  of 
Bills  of  exchange.      Bills    of  exchange    appear   to    have    been 

°  '  originally  devised  to  meet  the  necessity  arising  in 
mercantile  transactions  of  makihg  or  obtaining  pay- 
ments in  a  foreign  country  :  but  in  modern  times  they 
have  been  freely  applied  and  recognised  in  inland  trade 
or  business  (u).  The  established  form  of  a  bill  of 
exchange  was  a  written  order  from  one  person  to 
another,  Avho  owed  him  money  or  had  funds  at  his 
disposal,  to  pay  a  certain  sum  of  money  on  a  given 
day  to  a  third  party  named  or  to  the  bearer  of  the 
order.  If  the  person  so  directed  to  pay  signified  his 
acceptance  of  the  obligation,  he  became  bound  to  pay 
the  sum  naiTied,  when  due,  to  any  bond  Jide  holder 
of  the  bill,  who  should  present  it  for  payment  (.r).  In 
this  way,  by  the  consent  expressed  in  advance  of  the 
acceptor  of  the  bill,  the  right  to  demand  payment  of 
the  money  secured  thereby  might  pass  to  any  one, 
who  in  good  faith  obtained  possession  of  the  bill ; 
and  so  the  right  to  sue  on  the  contract  made  by  the 
bill  became  transferable  by  the  mere  delivery  of  the 
bill.  This  method  of  assignment  of  the  right  to  sue 
on  a  bill  of  exchange    was  recognized  by  mercantile 

ciple   was   applied   in   grants    of  vol.  i.  (Early  and  Middle  Ages), 

annuities   to  a  man  and  his  as-  194,  229,   2-30,   326,  379;  vol.  ii. 

signs,  and  in  covenants  to  enfeoff  (Modern  Times),  222 — 224,  394 — 

a  man,  his  heirs  or  assig7is.     See  396. 

as  to  warranties,  Bracton's  Note  (x)  It   will  be    observed   that, 

Book,  ease  804  ;  Bract,  fo.  37  b,  where  the  person  on  whom  a  bill 

381  b,  390,  391 ;  Britt.  liv.  ii.  ch.  was  drawn   owed   money  to  the 

8,  §  8  ;  Fitz.  Abr.   Garrante,  93  ;  drawer,   the    bill  operated  as  an 

as  to  annuities,  Britt.  liv.  ii.  ch.  assignment  of  that  debt  p7'o  tanto 

10,  §  3  ;  Co.  Litt.  144,  n.  (1)  ;  as  to  the  payee  of  the  bill.    This  as- 

to  covenants,  Bracton's  Note  Book,  signment,  however,  took  effect  by 

case  804  ;  Y.  B.  21  Edw.  I.  137  ;  a  true  novation,  the  drawee  not 

F.    N.    B.    145  ;    and    see  Ames,  being  liable  on  the  bill  without 

Harvard  Law  Review,  iii.  338.  his  acceptance  of  it  ;  Marquard, 

(i()  See  2  Lutw.  1585  ;  Macau-  Tractatus  de  Jure  Mercatorum,  1. 

lay's  History  of  England,  iv.  490  2,  c.  12,  §§  10,  28,  33  ;  1.  3,  c.  9, 

— 492  ;  Cunningham,    Growth  of  §§  57  et  seq. 
Englisli  Industry  and  Commerce, 
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tribunals  all  over  Europe  (z).  And  in  modern  times, 
the  custom  of  mereliants  with  regard  to  bills  of  exchange 
was  recognized  and  embodied  in  the  English  common 
law  ;  so  that  the  right  to  sue  on  bills  of  exchange  pay- 
able to  a  certain  person,  or  to  his  order,  became 
transferable  by  indorsement  of  the  payee's  name  on  the 
bill,  and  delivery  of  the  bill,  although  the  bill  were  not 
expressly  made  payable  to  bearer  (a).  By  a  statute  of 
Anne  (h),  promissory  notes,  which  are  written  promises  Promissoiy 
to  pay  a  certain  sum  at  a  given  time  to  a  person 
named,  or  to  his  order,  or  to  the  bearer,  were  made 
assignable  in  the  same  manner  as  bills  of  exchange. 

The  principle  of  the  assignment   of  a  duty  by  the  Assignment 
consent  expressed  in  advance  of  the  party  bound  was  actioiTby" 
not    however   applied    to   things    in   action   generally,  means  of 
With  regard  to  these,  an  indirect  method  of  assignment  attorney. 
was  devised  in  the  shape  of  a  letter  of  attorney  from 
the   person  entitled  to  a  right  of  action,  empowering 
another  to  sue  upon  or  realize  the  claim  in  the   name 
of  the  person  so  entitled,  but  to  retain  the  proceeds  for 
his  own  use.     The  transfer  of  a  chose  in  action  by 
means  of  a  power  of  attorney  for  the  transferee  to  sue 
in  the  transferor's  name  for  his  own  use  appears  to  have 
been  practised  at  a  very  early  period  (c).     These  means 
of  assignment  proved  so  effectual  that  during  a  consider- 
able interval  it  was  thought  that  they  unduly  stimulated 

(2)  See  an  article  on  the  Early  2  Black.  Comm.  466,  468. 
History    of    Negotiable    Instrn-  {b)  Stats.  3  &  4  Anne,  c.  8  (c. 

luents,    by    Mr.    Edward    Jenks,  9  in  Ruffhead) ;  made  perpetnal 

Law  Quarterly   Review,    vol.   ix.  by  7  Anne,   c.  25,  s.  3  ;  and  re- 

p.  70  ;  Maitland,   Select  Pleas  in  pealed  by  45  &  46   Vict.   c.  61, 

Alanorial  Courts  (Selden  Society),  which  codified  the  law  respecting 

132,153;  Smith's  Mercantile  Law,  bills  of  exchange  and  promissory 

Introd.  pp.  Ixx.  n.,   Ixxxi.  10th  notes, 
ed.  (c)  Ames,  Harvard  Law  Review, 

(a)  See  Cro.  Jac.  6,  306  ;  Cro.  iii.  340,  and  n.,  citing  an  ex- 
Car.  301  ;  Carth.  3,  82,  83,  129,  ample  of  a.d.  1309,  from  Riley's 
403  ;  Grant,  V.  Vau<iliaii,  3  Burr.  Memorials  of  London,  p.  68.  See 
1516  ;  Smith  v.  Kaidall,  6  T.  R.  West,  Symbol.  §  521,  for  a  full 
123  ;    Bac.    Abr.   Merchant  (M)  ;  form  of  letter  of  attorney, 

W.P.P,  D 
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litigation,  and  that  to  take  advantage  of  tliom  fell 
within  the  offence  of  maintenance,  or  maintaining 
another  person  in  his  suit  ((/.).  On  this  ground  such 
powers  of  attorney  were  treated  as  void  from  the 
beginning  of  the  fifteenth  until  nearly  the  end  of  the 
seventeenth  century,  unless  given  in  favour  of  a  creditor 
of  the  transferring  party  (e).  In  modern  times  however 
the  objection  of  maintenance  was  overruled,  and  it  was 
established  that  a  chose  in  action  was  lawfully  trans- 
ferable at  common  law  by  means  of  a  power  of  attorney 
enabling  the  transferee  to  sue  in  the  name  of  the 
transferor  (/). 

Equitable  Besides  legal  choses  in  action,  or  things  recoverable 

clioses  in  ^  action  at  law,  there  existed,  after  the  development  of 
the  equitable  jurisdiction  of  the  Court  ot  Chancery  (gr), 
equitable  choses  in  action,  or  things  recoverable  only 
by  suit  in  equity.  Of  these  a  pecuniary  legacy  is  a 
familiar  instance  ;  for  which,  if  the  executor  withheld 
payment,  the  legatee  could  maintain  no  action  at 
law  (h),  but  was  obliged  to   bring  a  suit  in  equity  (/). 

((Z)  Prohibited  by  stats.  1  Edw.  obligee   and   his   assigns.       Even 

III.  St.  2,  c.  14  ;  1  Ric.  II.  c.  14  ;  bills    and     notes    were    thonght 

7  Ric.    II.   c.   15;    and  32  Hen.  solely  to  derive  their  assignability 

VIII.  c.  9.  from   the    custom    of  merchants. 

(c)  Ames,    Harvard    Law    Ee-  Warranties,  being  obviously  not 

view,  iii.  341,  citing  Y.  B.  9  Hen.  open  to  the  objection  of  mainte- 

VI.  64,  pi.  17  ;  34  Hen.   VI.  30,  nance,  continued  assignable,  and 

pi.    15;    37    Hen.     VI.    13,    pi.  so   did   annuities,    although    not 

3  •     15    Hen.    VII.     2    pi.      3;  without  question.    Petk.  s.  101." 

Penson  v.   Hickhed,  4  Leon.   99;  (/)  1  Lilly's  Abr.   125;  Dccr- 

Cro.  Eliz.  170  ;  South  v.  March,  ing  v.  Carringdon,  ib.  124  ;  Shej). 

Z'Liio\\.2Zi  ;  Harvey  V.  Batcman,  Touch.    240;    2    Black.    Coram. 

Noy,  52;  Barrow  v.    Gray,   Cro.  442;    Winch  v.  Kcelcy,   1  T.  R. 

Eliz'   551  ;    Lodcr  v.   Chesh/n,  1  619  ;   Gerard  v.   Lewis,  L.  R.  2 

Sid.   212  ;  Freem.    C.    C.   145,  n.  C.  P.  305,  309. 

Professor  Ames  says,  "The  doc-  (//)  See    AVilliams,    R.    P.    CIi. 

trine  of  maintenance  was  pushed  VII.  sect.  1,  I7th  ed. 

so  far  that  it  came  to  be  regarded  (h)  Decks   v.    Strutt,   5   T.    R. 

as  the  real  reason  for  the  inalien-  690  ;  Braithwaite   v.    Skimmer,   5 

ability   of  choses  in  action,   and  M.  &  \V.  313. 

the  notion  became  current  that  (i)  Before  1858,  a   legacy  was 

no  contracts  were  assignable,  not  also  recoverable  in  the  ecclesiasti- 

even  covenants  or  policies  of  as-  cal    courts :     but     this    remedy, 

.surance   and  the    like,    although  Avhich   ap[)ears  to  have  been  tlic 

expressly   made   payable    to   tlie  only    one    in    early    times,    was 
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By  the  rules  of  modern  equity,  which  began  to  be 
formulated  after  the  restoration  of  Charles  II.  (Jc), 
equitable  choses  in  action  were  directly  assignable  from 
one  person  to  another,  and  the  assignee  was  enabled  to 
sue  in  his  own  name  (l).  In  equity,  moreover,  all 
choses  in  action  were  regarded  as  assignable,  so  that  if 
a  direct  assignment  were  made  of  a  legal  chose  in  action, 
the  assignee  became  entitled  thereto  in  equity  (in)  ; 
though  he  could  only  realize  the  same  at  law  by  suing 
in  the  assignor's  name  (n). 

But  although   the  mere  assignment  of  a  chose  in  Notice  of 
action,  either  at  law  by  letter  of  attorney  or  in  equity  ^j''j^°"]"Qg"j,j 
by  direct  transfer,  was  a  sufficient  relinquishment  of  action, 
the  assignor's  right  in    favour  of   the    assignee  (o),  a 


seldom  used  after  tlie  establish- 
ment of  the  equitable  jurisdiction 
in  this  behalf,  the  remedy,in  equity 
being  more  effectual.  See  Mat- 
ihews  V.  Ncivhy,  1  Vern.  133; 
Howard  v.  Hoivard,  ib.  13i ; 
•Grignion  v.  Grignion,  1  Hagg. 
E.  R.  535  ;  Bac.  Abr.  Legacy 
(M.);  1  Story,  Eq.  Jur.  §S  536— 
.542,  590;  stat.  20  &  21  Vict. 
c.  77,  s.  23.  In  1875  the 
<?([uitable  jurisdiction  of  the 
(,'ourt  of  Chancery  in  respect  of 
legacies  was  transferred  to  the 
High  Court  of  Justice,  and  its 
exercise  assigned  to  the  Chancery 
Division  ;  stats.  36  &  37  Vict.  c. 
66,  ss.  16,  34  ;  37  &  38  Vict.  c. 
83.  Since  1865  legacies  not  ex- 
ceeding £500  have  been  recover- 
able in  the  county  courts  ;  stat. 
51  &  52  Vict.  c.  43,  s.  67,  re- 
I)lacing  28  &  29  Vict.  c.  99,  s.  1. 

{k)  Williams,  R.  P.  157,  17th 
«d. 

(Z)  Squib  v.  JVyn,  1  P.  W.  378, 
381 ;  Gilb.  Forum  Romanum,  173 ; 
see  Bac.  Tr.  312. 

{in)  Perrycr  v.  Halifax,  Rep. 
t.  Finch.  299 ;  Peters  v.  Soame, 
2  Vern.  428 ;  Crouch  v.  Martin, 
ib.  595  ;  Eoiv  v.  Dawson,  1  Ves. 
Sen.  331. 

{n)  Heath  v.    Hall,   4   Taunt. 


326,  328.  Such  an  assignment 
authorized  the  assignee  to  sue  at 
law  in  the  assignor's  name,  and 
tlie  latter  would  bo  restrained  in 
equity  from  obstructing  the  exer- 
cise of  this  right ;  Hammond  v. 
Messenger,  9  Sim.  327,  332 ; 
Manijles  v.  Dixon,  3  H.  L.  C.  702, 
726.  And  the  assignment,  if 
made  for  valuable  consideration, 
Avould  be  effectual  in  equity, 
though  made  by  parol  only  ;  Ro- 
dick  V.  Gandell,  1  De  G.  M.  &  G. 
763,  777,  778  ;  Iticcard  v.  Pritch- 
ard,  1  K.  &  J.  277  ;  Gurnell  v, 
Gardner,  9  Jur.  N.  S.  1220; 
Field  V.  Megaiv,  L.  R.  4  C.  P. 
660.  And  even  at  law,  upon  the 
assignment  of  a  chose  in  action, 
the  authority  to  sue  in  the  assig- 
nor's name  was  not  required  to  be 
given  by  deed,  but  might  have 
been  given  by  parol  ;  Howell  v. 
Mclvers,  4  T.  R.  690  ;  Pickford 
V.  Ewington,  4  Dowling,  P.  C. 
453.  It  was  held  that  the  power 
to  sue  in  the  assignor's  name  was 
irrevocable,  if  given  for  value  ; 
IVinchv.  Keeley,  1  T.  E.  619  ;  see 
Williams,  Conv.  Stat.  285,  286, 
and  cases  there  cited. 

{o)  Burn  v.  Carvalho,  4  My.  & 
Cr.  690,  702  ;  Re  Waifs  Trusts, 
De  G.  J.   k  S.  365  ;  Pickerhig  v. 
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further  step  was  necessary  in  order  to  secure  effectively 
the  necessary  substitution  of  a  new  duty  to  the  assignee. 
This  was  to  give  notice  of  the  assignment  to  the  person 
liable  to  the  duty.  For  if,  before  receipt  of  any  such 
notice,  the  person  liable  performed  his  duty  to  the 
person,  to  whom  he  was  originally  bound,  he  would  be 
discharged  from  his  obligation,  notwithstanding  that 
the  benefit  thereof  had  been  assigned  to  another. 
But  after  he  had  received  notice  of  assignment  of 
the  claim  upon  him,  he  was  bound  to  perform  his 
duty,  or  what  remained  of  it,  to  the  assignee  (p)- 
Thus  if  the  claim  were  for  payment  of  money  and 
the  person  liable,  notwithstanding  that  he  had  had 
notice  of  an  assignment,  persisted  in  paying  the 
assignor,  he  was  not  discharged  from  his  duty,  but 
remained  liable  to  pay  over  again  to  the  assignee  {q). 
The  assignment  of  a  chose  in  action  was  moreover 
subject  to  all  equities  existing  between  the  person  liable 
and  the  assignor  up  to  the  time  when  the  former 
received  notice  of  the  assignment  ()■)  ;  that  is,  the 
former  might  avail  himself,  as  against  the  assignee 
seeking  to  enforce  the  claim,  of  every  defence,  by  way 
of  set-off  or  upon  any  other  equitable  ground,  which 
he  would  have  had  against  the  assignor,  and  Avhich 
had  accrued  to  him  up  to  the  time  when  he 
received  notice  of  the  assignment,  but  not  after  (s). 
Notice  of  the  assignment  of  a  chose  in  action  was 
further  necessary  in  order  to  complete  the  title  of  the 
assignee  ;  for  if  the  same  chose  in  action  were  assigned 


llfracomhe  Fq/.  Co.,  L.  R.  3  C.  P.  J.  208. 

•i-35  ;  Robinson  v.  Neshitt,  ib.  264  ;  {r)  Manglesv.  Dixon,  3  H.  L.  C. 

O'orringe  v.  Iricdl  India  Rubber  702,    731 ;    Graham  v.   Johnson, 

'iZorks,  34  Ch.  D.  128.  L.  R.    8  Eq.    36,   43  ;  7^/a>;7S  v. 

(^;)  Ashcomb's  case,  1  Cli.    Ca.  Loregrove,  L.  R.  16  Eq.  80,  86. 
232  ;    Bahhviii  v.    Billiwjslaj,   2  (s)  Cavendish    v.     Graves,    24 

Vern.  232  ;  Legh  v.  Legh,  1  13.  &  Beav.  163 ;  Sf.cj^hens  v.   Vcnublcs, 

P.  447  ;  Norrish  v.   Marshall,  5  30    Beav.    625  :    Watson   v.    Mid 

]\[add.    475;     Stocks   v.    Dobson,  JValcs  Baihcay  Co.,  L.  Yi.  2  C.V. 

4  De  G.  M.  &  G.  11.  593;    Christie  v.    Taunton,  IM- 

(,q)  Junes  v.  luo-rcU,  1  De  G.  k  mard,  lane  Jj  Co.,  1893.  2  Cli.175. 
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twice  over,  the  claim  preferred  was  that  (Tf  the  assignee, 
who  first  gave  notice  to  the  person  liable  of  the  assign- 
ment in  his  favour;  even  though  the  assignment,  under 
which  he  claimed,  were  subsequent,  in  point  of  time,  to 
the  other  (t). 

From  time  to  time  various  particular  choses  in  action  Assignment 
were  made  assignable  by  statute,  the  assignee  being  °^,tion  umk-r 
empowered  to  sue  in  his  own  name  at  law  (u).  But  no  statutory 
legislation  was  directed  towards  the  assignment  of 
choses  in  action  generally,  until  the  Judicature  Act  of 
1873.  By  that  Act  (x-),  any  absolute  assignment  by 
writing  under  the  hand  of  the  assignor  (not  purporting 
to  be  by  way  of  charge  only)  of  any  debt  or  other  legal 
chose  in  action,  of  which  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  trustee,  or  other  person 
from  whom  the  assignor  would  have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall  be, 
and  be  deemed  to  have  been  effectual  at  law  (subject  to 
all  equities  which  would  have  been  entitled  to  priority 
over  the  right  of  the  assignee  if  that  Act  had  not 
passed)  to  pass  and  transfer  the  legal  light  to  such 
debt  or  chose  in  action  from  the  date  of  such  notice, 
and  all  legal  and  other  remedies  for  the  same,  and  the 
power  to  give  a  good  discharge  for  the  same  without 
the  concurrence  of  the  assignor.  Upon  an  assignment 
of  a  chose  in  action  made  in  compliance  with  this 
enactment,   the  assignee  is   invested  with  a  legal,  as 

{t)  Dearie  v.  Hall,  3  Riiss.  1  ;  see   2   Black.    Coium.  4S5  ;  IJac 

Ward  V.  Duncomhc,  1893,  A.  C.  Abr.  Bankrupt,  (F.  I.)  ;  stats.  12 

369.  &  13  Vict.  c.  106,  s.  141  ;  32  &  33 

(«)  For  instance,  bail  bonds  by  Vict.  c.  71,  ss.  4,  15,  17,  22,  83, 

.Stat.  4  &  5  Anne,  c.  2  (4  Anne,  e.  par.  (7),  111  ;  46  &  47  Vict.  c.  52, 

16,  in  Kutihead),  s.  20  ;  replevin  ss.  20,  21,  44,  50,  (5),  54,  83,  168, 

bonds  by  11  Geo.  II.  c.  19,  s.  23  ;  ante,  p.  30,  n.  (o). 
the   contracts   made   by   l)ills   of  (a-)  Stat.  36  &  37  A^'ict.  c.  66,  s. 

lading  by  IS  &  19  Vict.  c.  Ill;  25,  sub-s.  6.     The  commencement 

policies  of  life  assurance  by  30  &  of  this  Act  was  postponed  to  the 

31  Vict.  c.  144  ;  policies  of  marine  1st  Nov.  1875,  by  stat,  37  k,  38 

insurance  by  31  &  32  Vict.  c.  86.  Vict.  c.  83. 
As  to  a  bankrupt's  choses  in  action, 
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distinguished  from  an  equitable,  right  to  the  thing 
assigned,  and  is  entitled  to  sue  therefor  in  his  own 
name  {y) :  but  it  should  be  noted  that  the  statute 
requires  an  ahsoliiie  (z)  assignment  in  writing  {(i) 
under  the  hand  of  the  assignor,  and  notice  thereof  in 
un'iting ;  without  which  the  assignment  is  left  to  take 
effect  under  the  previous  law.  The  Act  moreover 
makes  no  change  in  the  nature  of  the  assignment  of  a 
chose  in  action  (b),  the  old  rule,  that  it  shall  be  subject 
to  all  equities  between  the  person  liable  and  the 
assignor,  being  expressly  preserved  (c). 


Modern  per- 
sonal estate. 

Mortgages. 


Bills,  notes, 
and  clierpies. 


Government 
annuities  or 
stock. 


In  modern  times  several  species  of  property  have 
sprung  up  which  were  unknown  to  the  early  common 
law.  Mortgages  became  common  when  the  lending  of 
money  at  interest  had  been  recognized  as  legal,  and  the 
modern  equitable  jurisdiction  over  the  redemption  of 
mortgages  was  firmly  established  (d).  The  development 
of  modern  commerce  and  banking  has  sent  bills  of 
exchange,  bank-notes  (e),  and  latterly  cheques  into 
general  circulation.  The  funding  of  the  National  Debt, 
after  the  revolution  of  1688,  first  afforded  means  for  the 
permanent  investment  of  capital  in  Government 
annuities  or  stock  ;  in  which  the  investor  looks  rather 
to  the  enjoyment  of  the  perpetual  annuity  secured  to 
him  under  government  guarantee,  by  way  of  interest, 
than  to  the  repayment  of  his  capital  (/).  Companies 
of  merchants  putting  their  money  into  a  joint  stock  for 


(y)  Head  v.  Broivn,  22  Q.  B.  D. 
128. 

{z)  See  Tancred  v.  Delaqoa  Bay 
d-c.  Ey.  Co.,  23  Q.  B.  D.  239'; 
Comfort  V.  Belts,  1892,  1  Q.  B. 
737. 

(a)  Which  must  be  stamped  as 
an  assignment  ;  Buck  v.  liobson, 
3  Q.  B.  D.  686  ;  see  stat.  54  k  r.5 
Vict.  c.  39,  ss.  54  et  scq.,  86  ct 
seq.,  and  First  Schedule. 

(b)  Ante,  p.  31. 


(c)  See  Young  v.  Kitchin,  3  Ex. 
D.  127  ;  Br  ice  v.  Bannister,  3  Q. 
B.  D.  569,  578  ;  IValker  v.  Brad- 
ford Old  Bank,  12  Q.  B.  D.  511. 

{d)  See  Williams,  R.  P.  500  and 
n.  (e),  501—503,  17th  ed. 

(e)  Ante,  pp.  24,  32. 

(/)  See  Cunningham,  Growth 
of  English  Industrj'  and  Com- 
merce, vol.  ii.  (Modern  Times), 
290. 
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the  purposes  of  a  trading  or  mercantile  adventure  were 
occasionally  incorporated  by  royal  cliarter  in  the 
seventeenth  century,  or  even  earlier  (g).  But  the  Shares  in 
prominence  of  shares  in  joint-stock  companies  as  a  form 'j.^^j^jp^jj^gg'^ 
of  property  belongs  to  the  present  century,  in  which  so 
many  railway  and  other  companies  have  been  constituted 
by  special  Act  of  Parliament,  and  which  has  witnessed, 
since  ]S(J2,  the  incorporation  of  countless  companies, 
for  pursuing  all  kinds  of  schemes  of  profit,  under  the 
Companies  Acts  (h).  Again,  the  borrowings  of  com- 
panies have  given  rise  to  debentures  and  debenture  Debentures, 
stock,  which  sometimes  merely  secure  a  debt  against 
the  company,  but  more  frequently  give  a  charge  on  the 
company's  property  as  Avell.  Whilst  loans  offered  for 
subscription  by  foreign  and  colonial  governments,  and 
municipal  authorities  of  every  description  have  produced  stock 

a  host  of  other  securities — takino-  the  form  sometimes  Exchanp;e 
.  .  ,  .   .  securities, 

of  written  instruments  {i),  promising  the  payment  of  a 

certain  sum  and  interest,  frequently  to  the  bearer  (^•), 

and  sometimes  of  stock  inscribed  in  books  kept  at  some 

bank.     The  importance  of  copyright  in  books  and  of 

patents    for  invention  is  also  obviously  modern.     All 

these  kinds  of  property  are  classed  as  personal  estate, 

ou  the   ground   of   their  passing    to   the    executor    or 

administrator,  not  the  heir  (l)  ;  indeed,  many  of  them 

have  been  expressly  declared  to  be  and  to  descend  as 

personal    estate    by    the    statutes    creating    them  (in). 

{g)  Cunningham,     Growth     of  [k)  Ante,  p.  24. 

English  Industry  and  Cjmnierce,  (Z)  Ante,  p.  5. 

vol.   ii.  (Modern  Times),  24—27,  (m)  See  stats.  8  &  9  Will.  III. 

118—127,  267  ct  acq.;  28U— 284,  c.   20,  s.   33,   as  to  stock  in  the 

289  ;  and  see  vol.    i.    (Early  and  Bank  of  England  ;  9  &  10  Will. 

Middle  Ages),  371—372,  438,448,  III.  c.  44,  s.  71,  as  to  shares  in 

468  ;  Gardiner's  History  of  Eng-  the  East  India  Co. ;  1  Geo.  I.  st. 

land,  ii.  310.  2,  c.  19,  s.  9,  now  replaced  by  33 

(/<)  Stat.  25  &  26  Vict.  c.  89,  &  34  Vict.  c.  71,  s.  9,  as  toGovern- 
and  amending  Acts  of  1867,  1877,  ment  annuities;  5  &  6  Vict.  c. 
1879,  1880  and  1890.  45,  s.  25,  as  to  copyright ;  8  &  9 

(i)  ConiMionly      called     bonds,  Vict.    c.  16,   s.  7  ;  25  &  26  Vict, 

though   differing    from    what    is  c.  89,  s.  22,  as  to  shares  in  com- 

called  a   bond  at   common   law  ;  panics. 
post,  Part  II.  ch.  III. 
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But  they  do  not  always  fit  easily  into  the  classification 
of  personal  things  as  being  in  possession  or  in  action. 
Thus  a  debt  is  a  thing  in  action,  although  it  be  secured 
by  mortgage,  bill  of  exchange,  or  promissory  note.  But 
the  charge  created  by  a  mortgage  of  land  in  fee  {n), 
although  personal  estate  in  e(|uity,  is  not  to  be  com- 
prehended in  any  classification  of  chattels.  On  the 
other  hand,  bills  and  notes  seem  to  share  the  character- 
istics of  things  both  in  possession  and  in  action.  In 
regard  to  the  debts  they  secure,  they  are  things  in 
action  (o)  :  but  as  the  tangible  evidence  of  the  right  to 
sue,  their  possession  is  of  supreme  importance.  And 
this  remark  applies  to  all  negotiable  securities  (p). 
A  sum  of  government  stock,  which  is  properly  the 
right  to  receive  a  perpetual  annuity  redeemable  on 
payment  of  a  certain  sum,  as  100?.  for  every  21.  los. 
of  annuity,  has  been  judicially  declared  to  be  of  the 
nature  of  a  mere  right  of  action  in  the  personalty  (q). 
And  a  share  in  a  joint  stock  company  has  also  been 
Copyrights  ascertained  to  be  a  mere  chose  in  action  (r).  The 
and  patents,  exclusive  privileges  known  as  copyrights  and  patents 
are  rights  of  a  different  kind.  They  are  in  fact 
monopolies  (s),  in  the  former  case  of  the  right  of 
multiplying  copies  of  a  book  or  other  work  of  art,  in 
the  latter  of  working  a  new  invention.  Thus,  they  are 
mere  rights  unaccompanied  with  the  possession  of  any- 
thing corporeal  (t)  ;  they  are  also  in  a  manner  realizable 

{n)  See  ^Villiams,    R.   T.   499,  (p)  Seen/(/r,  p.  2i;  Ec  Prater, 

503,  17th  eil.  37  Ch.  D.  481  ;  lie  llohson,  1891; 

(o)  Hertford     v.      Loiufher,     7  2  Ch.  .559. 

Beav.    1.     At  common  haw,  too,  [q)  JJundas  v.   Dutens,  1  A'es. 

bills,  notes,  and  other  securities  jun.  196,198;  IVildmanv.Wild- 

for    money,    being    regarded    as  man,    9    Yes.    174,    177  ;    R.    v. 

concerning  mere  choses  in  action.  Capper,  5  Price,  '217,  263,  264. 

and  as  not  importing  any  property  (/•)  Hiuahle  v.   Mitchell,  11  A. 

in  jtossession,  were  held  not  to  be  &   E.   205;     Colonial    Bank    v. 

goods,   whereof  larceny  could  be  Wliinney,   30  Ch.    D.   261,  286  ; 

committed  ;  4  Black.  Comm.  234.  11  App.  Cas.  426,  439,  446,  447. 

But  tliey  were  made  tlie  objects  of  (s)   lilack.    Comm.  ii.  407  ;  iv. 

larceny  by  stat.  2  Geo.  II.  c.  25,  159. 

now  replaced  by  24  &  25  V^ict.  c.  [t)  See  Williams,    R.    P.  5,  6, 

96,  s.  27.  17th  ed. 
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b}'  action  against  transgressors.  But  they  differ  from 
obligations  arising  from  contract  or  wrong  (u)  in  that 
they  are  rights  availing  against  all  the  world,  and  not 
against  particular  persons  only  (.r).  They  have  more- 
over always  been  directly  assignable,  copyrights  by 
statute  (7/)  and  patent  rights  at  common  law  and  under 
the  express  words  of  the  royal  grants,  which  create 
them(c).  Stocks  and  shares  too,  though  held  to  be 
things  in  action,  have  in  most  cases  been  made  directly 
assignable  by  the  Acts  of  Parliament,  to  which  they  owe 
their  existence.  And  the  manner  of  transferring  them 
has  also  been  usually  prescribed  by  statute.  Thus  the 
assignment  of  a  sum  of  Government  or  Bank  of  England 
stock  is  made  by  the  entry  of  the  transfer  thereof  in 
the  proper  books  kept  at  the  Bank  of  England  {a)  ; 
while  shares  in  joint  stock  companies  are  generally 
transferred  by  deed  or  writing  (as  required  by  the 
regulations  of  the  company)  registered  at  the  office  of 
the  company  (/j). 

Such  is  the  general  outline  of  the  nature  of  personal  How  personal 
chattels,   and    of    the    objects    included   in    the   term.  J^^^^^^^f^^^/^'*^""" 
As  Ave  have  seen  (c),  personal  chattels  are  distinguished  property, 
from  real  property  in  being  unaffected  by  the  feudal 
rules  of  tenure,  in  passing  after  death  to  the  executor 
or  administrator,  not  the  heir,  and  in  being  recover- 
able by  entirely  different    actions.     Personal    chattels 
are  also   alienable,  in  modern  times,  hy  methods  alto- 
gether different  from   those    required    in    the    case  of 

(u)  Ante,  pp.  4,  30.  23,    33.  36,   and  First  Schedule, 

(x)  1    Austin's    Jurisprudence,  Form  D. 
48,  400,  4tli  ed.  {a)  Sec  stats.  8  &  9  AVill.  III. 

((/)  8  Anne,  c.  19,  s.  1,  replaced  c.  'lO,  s.  34  ;  1  Geo.  I.    st.  2,   c. 

by  5  &  6  A'ict.  c.  45,  s.  3.  19,  s.  11,  now  replaced  by  33  & 

{z)  Godson    on    Patents,     211,  34  Vict.  c.  71,  ss.  5,  22. 
215,  237  ;  DiiiiuidiJ'  v.  Mallelt,  (b)  See  stats.  8  &  9  Vict.  c.  16, 

7   C.   B.   N.   S.    209  ;   JFaltoa  v.  ss.  14,  15  ;  26  &  26  Vict.  c.  89, 

Lavatcr,  8  C.  B.  N.  S.  162  ;  stats.  s.  22  and  First  Schedule,   Table 

15  &  16  Vict.   c.    83,  s.   35  and  A  (8,  9). 
Schedule  ;  46  &  47  Vict.  c.  57,  ss.  (c)  Ante,  pp.  1—3. 
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land.  On  the  first  of  these  characteristics,  however, 
mainly  depends  the  nature  of  the  property  which 
exists  in  things  personal.  The  first  lesson  to  be  learned 
of  the  nature  of  real  property  is  this — that  our  law 
does  not  admit  of  the  absolute  ownership  of  land  in  the 
hands  of  the  subject;  the  utmost  he  can  enjoy  is  an 
estate  in  fee  simple  held  of  the  Crown  or  some  mesne 
lord.  But  with  regard  to  personal  property,  the 
primary  rule  is  precisely  the  reverse.  Chattels  are 
essentially  the  objects  of  absolute  ownership,  and 
cannot  be  held  for  any  estate  {d).  That  chattels  are 
the  objects  of  ownership,  not  of  tenure,  was  settled 
in  times  when  they  consisted  almost  exclusively  of 
tangible  moveable  things,  and  principally  of  cattle. 
And  this  rule  was  applied  to  all  things  comprised  in 
the  class  of  chattels  (e),  and  remained  unchanged  in 
later  times,  when  property  of  a  more  permanent  nature, 
such  as  leases  of  land  for  a  thousand  years  and  per- 
petual Government  Annuities,  were  included  among 
chattels.  In  the  first  place  then  we  will  consider  the 
laws  respecting  those  moveable  chattels,  or  choses  in 
possession,  which  constitute  the  most  ancient  and 
simple  kind  of  personal  property ;  these  chattels  having 
imparted  so  much  of  their  nature  to  the  rest. 

{d)  Williams,  E.  P.  6—15, 17th       Stubbs,  Select  Charters,  236,  2iKi 
eJ.  ed.;  Glanv.  VII.  5,  X.  6  ;  Bract, 

(e)  Dial,  de  Scaccario,  II.  xiv.;       fo.  60  b,  129  a,  131  a,  407  b. 
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PART  I. 

OF    CH0SE8    IX    POSSESSION. 

CHAPTER  I. 

OF   OWNERSHIP  WITH  AND   WITHOUT   POSSESSION. 

§  1.  Of  OiunersJi'ij)  in  Possession^  and  its  Acquisition. 

Choses  in   possession  are  tangible  moveable   things  ;  Choses  in 
as  cattle,  clothes,  coins,  house  furniture,  carriages,  rail-  P'^^^^^^i^"- 
way    rolling   stock    and    ships.     Sucli    things    are    the 
objects   of  absolute    ownership,  that  is,   of  a  right  of 
exclusive    enjoyment,    mainly   including   the    right    to 
maintain   or  recover  possession  of  the   things  against 
or  from  all  other  persons,  and  further  comprehending 
the  right  of  free  use,  alteration  or  destruction,  and  the 
right  of  free  alienation  with  the  corresponding  liability 
to  alienation  for  debt  (a).     The  absolute  quality  of  the  Owueislup 
ownership  of  goods  appears  when  it  is  compared  with  compared 
the   nature   of  an    estate   in   fee   simple,   the   largest  with  the  fee 
interest  that  a  subject  may  enjoy  in  land.     For  theiand.  °° 
law  regards  every  estate  in  fee   as  created  by  grant 
either  from  the  Crown  directly  or  else  from  some  other 
lord  practising  subinfeudation  in  the  days  when   this 
was  lawful.     Every  estate  in  fee  is  therefore    derived 
out  of  the  grantor's  estate,  and  it  is  properly  an  interest 
limited  to  continue  so  long  as  the  grantee's  heirs  shall 
last:  though  every  tenant  in  fee  has  the  right  to  sub- 
stitute another  in  his  place  and  so  prolong  the  estate 
till  the  failure  of  heirs  of  the  substituted  tenant  (b). 

(a)  Anic,-pY>.  2,  6— 17,27;  Wil-       15,  36—38,    46,  48,    62—69,    14C 
liams,  R.  P.  2,  3,  17th  ed.  —142,  17th  ed. 

{b)  Williams,  R.   P.  6,  7,   12— 
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But  the  law  does  not  conceive  of  tlie  ownersliip  of 
goods  as  being  derived  out  of  any  other  superior  or 
supreme  ownership,  or  as  being  limited  in  duration  (c). 
Agaiu,  an  estate  in  fee  simple  may  be  divided  into 
any  nvimber  of  smaller  estates  taking  effect  successively  ; 
there  may  be  limited,  after  an  estate  for  life  or  in  tail 
in  possession,  innumerable  like  estates  in  remainder, 
with  an  ultimate  remainder  or  reversion  in  fee  simple  (d). 
But  the  common  law^  does  not  regard  the  ownersliip 
of  personal  chattels  as  capable  of  division  into  smaller 
successive  interests ;  and  it  knows  no  such  thing  as 
the  remainder  or  reversion  of  a  chattel  (e). 

Ownership  The  law  then  knows  only  the  simple  ownership  of 

uithout  goods.     Such  ownership  may,  however,  be  divided  into 

possession,  certain  constituent  joarts.  Thus  the  full  ownership  of 
goods  would  appear  to  include  the  possession  of  them  (/) ; 
for  how  else  can  their  use  and  enjoyment  be  had  ? 
But  as  we  have  seen  (g),  the  owner  may  lose  or 
voluntarily  part  with  possession  of  his  goods ;  when 
he  will  be  left  with  a  mere  right  of  ownership  without 
possession.  Ownership  without  possession  may  or  may 
not  be  accompanied  with  the  right  to  possession. 
Ownership  without  possession  however  involves  posses- 
sion without  ownership  ;  and  the  possession  of  goods, 
though  without  ownership,  is  protected  in  law  against 
all  but  the  owner,  and  even  against  him,  if  he  has 
parted  with  his  right  of  exclusive  possession.  For 
one  who  is  merely  in  possession  of  goods,  even  by 
wrong,  is  said  to  have  a  title  to  them  as  against  all 
except   the   true   owner  (A).     This   shows   us   at  once 

(c)  Williams,  R.  V.  3,  17th  ed.  (/)  2  Black.  Comm.  199,  395, 

(r/)  Williams,  K.    P.    303,304,  396  :  Ames,  Harvard  Law  Review, 

313— 315,  17th  ed.  iii.  314. 

(c)  Post,  Part  III.  Ch.    I.   Sue-  d/)  Ante,  pp.  10,  16,  21. 

cessive  interests  in  chattels  maj''  ('t)  Bro.    Abr.    Ti-espass,    433  ; 

however  be  created  in  equity,  as  Aniiory  v.  Delamiric,  1  Str.  505  ; 

we  shall  see.  as  to  a  bailee,  see  Y.  B.  11  Hen. 
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how  large  a  part  of  ownership  is  made  up  of  possession, 
accompanied  with  the  right  to  maintain  or  recover 
possession ;  which  further  appears  from  the  fact  that 
the  legal  mode  of  acquiring  the  ownership  of  ownerless 
things  {res  nidliiis)  is  hy  occupancy,  that  is,  by  taking 
possession  of  them  (i). 

Now  the  acquisition  of  ownership  by  any  one  Tlie  acqui- 
generally  presupposes  a  previous  ownership  {h) ;  thus  oVi*iorsiiii>. 
one  usually  becomes  the  owner  of  goods  either  by 
succeeding  to  the  title  of  a  previous  owner,  or  else 
by  succeeding  to  the  title  of  a  previous  possessor  under 
circumstances,  which  deprive  the  owner  of  his  title. 
The  former  case  includes  every  gift,  sale,  release  or 
bequest  from  an  owner  and  every  succession  to  his 
title  upon  intestacy  or  npon  exercise  of  any  creditor's 
right  against  his  goods.  The  latter  covers  the  acquisi- 
tion of  ownership  through  purchase  in  market  overt, 
by  taking  money  or  negotiable  securities  in  the  course 
of  currency,  by  getting  a  title  valid  against  a  true 
owner  in  a  foreign  country,  under  the  Factors  Act, 
by  estoppel,  and  under  the  bankruptcy  law  of  reputed 
ownership  (/,).  The  acquisition  of  ownership  by  accession 
or  confusion  of  substances  also  presupposes  a  previous 
title.  Thus  the  young  of  a  domestic  animal  belong  to 
the  owner  of  the  mother  (w).  If  any  substances,  for 
instance  tallow,  belonging  to  various  owners  be  mixed 
by  consent  or  accidentally,  the  mass  appears  to  belong- 
to  the  owners  of  its  parts  in  common.  And  if  the 
confusion  be  made  wilfully  by  one  without  the  other's 
leave,  the  mass  belongs  to  the  latter,  whose  ownership 
is  thus  nnlawfully  invaded  {n).     There  are,  however, 

IV.    17,  pi.    39  ;    21   Hen.    YII.  [I)  Ante,  i)p.  22  and  n.  [c],  23, 

14  b,  pi.   23  ;    Kelyng,  39  ;  ante,  2-1  and  n.  (m). 

pp.  10  and  n.  (c),  21.  (???)  See  Bract,  fo.  9,  10  ;  Bro. 

{i)  Bract,    fo.  8  b.  ;    2   Black.  Abr.    Trespass,    323  ;    2    Black. 

Comni.  258,  400.  Comm.     404,    405  ;    Buckley   v. 

(7.)  See   0.    W.   Holmes,  Com-  Gross,  3  B.  &  S.  566,  575. 

mon  Law,  245.  (?i)  2  Black.  Comm.  405. 
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two  ways  of  acquiring  the  ownership  of  goods,  which 
are  quite  irrespective  of  any  previous  title.  One  is 
under  an  exercise  of  sovereign  authority  ;  as  upon  the 
sale  of  a  ship  in  proceedings  against  her  in  rem  in  a 
Court  of  Admiralty  jurisdiction  (o),  or  of  goods  ordered 
to  be  sold  pending  litigation  under  the  Rules  of  the 
Supreme  Court,  1883  (p),  or  directed  to  be  sold  with- 
out the  owner's  leave  by  statute  (g).  The  other  is  by 
occupancy,  or  the  original  taking  possession  of  owner- 
less things  ()•). 

RrRnuiHus;  Ownerlcss  things,  however,  are  rare  in  civilized 
wild  animals,  countries.  Indeed  they  appear  to  be  limited  to  wild 
animals,  which  are  not  the  object  of  property  until 
they  are  killed  or  caught  (s).  And  in  this  country  the 
ownership  even  of  wild  animals  is  not  generally  to  be 
acquired  by  simple  occupancy.  For  the  right  of  sport- 
ino-  on  any  land  is  a  valuable  right,  which  may  be 
enjoyed  either  by  virtue  of  a  franchise  (t)  originally 
granted  by  the  Crown,  or  as  incident  to  the  ownership 
of  land(i().  So  that  the  question,  to  whom  do  wild 
animals  killed  on  any  land  belong,  cannot  be  decided 
without  considering,  who  had  the  right  to  kill  and  take 
them,  and  other  circumstances,  which  will  be  explained 
hereafter  (y).  But  an  instance  of  the  acquisition  of 
ownership  by  mere  occupancy  occurs  in  catching  fish 
in  the  sea  (.r). 

(o)  Castrique  v.  Tmric,  L.  R.,  {t)  As  a  forest,  cliase,  park  or 

4  H.  L.  414,  428,  429,  442.  free    warren  ;    see    Williams    on 

(2A  Order  L.  rule  2,  wherebj-  Commons,  228  ct  seq. 
tlie  sale  may  be  ordered  of  any  {u)  11  Rep.  87  b;  see  2  Black, 
goods,  which  are  of  a  perishable  Comm.  417  ;  Williams  on  Corn- 
nature,  or  which  for  any  other  just  nions,  240. 
and   sufficient  reason   it  may  be  {v)  Post,  Ch.  IV. 
desirable  to  have   sold  at   once  ;  (x)  See  Fennings  v.  Lord  Gren- 
&eQ  Evans  v.  Davics,  1893,  2  Cli.  ville,  1  Taunt.    241  ;  Hogarth  v. 
216.  Jackson,  Moo.  &  Malk.  58.     But 
iq)  See  ante,  p.  25,  n.  {q).  royal  fish,  which  are  whale  and 
(?•)  Vaughan,  188,  190.  sturgeon,  thrown  ashore  or  caught 
is)  Bract,   fo.    8,    9a;    7  Eep.  near  the  coasts  are  tlie  property 
17  b;  Black.  Comm.  ii.  391,  iv.  of  the  Crown  by  prerogative  ;  1 
•235.  Black.   Comm.    216,  280.     As  to 
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We  have  described  occupancy  as  the  original  taking  Original 
possession  of  ownerless  things.  There  may,  however,  be  possession. 
an  original  taking  possession  of  things  which  are  not 
ownerless,  as  upon  the  finding  of  lost  goods,  or  the 
wrongful  taking  of  goods.  These  cases  are  closely 
allied  to  that  of  occupancy,  of  which  they  seem  to 
reproduce  the  characteristics,  modified,  however,  by  the 
fact,  that  some  one  exists,  who  has  a  better  title  to 
the  goods  than  the  finder  or  taker.  Thus  the  original 
occupant  of  a  thing  is  entitled  to  maintain  or  recover 
possession  of  it  against  all  the  world;  no  one  has  a 
better  right  to  it  than  he  ;  and  he  is  I'esponsible  to  no 
one  for  its  safety  ;  he  is  therefore  its  owner.  The  finder 
or  wrongful  taker  of  another's  goods,  has  the  right  to 
maintain  or  recover  possession  of  them  as  against  all 
the  world,  except  the  owner  {y).  Should  he  be  dis- 
possessed by  any  stranger,  he  will  be  entitled  to  use 
any  of  the  owner's  remedies  {z)  for  the  recovery  of  the 
goods  or  their  value  {a).  And  the  stranger  will  not  be 
enabled  to  set  up  the  owner's  right  {his  tertii)  as  a 

occupancy  j)C)'  spccificationem,  see  of  the  sea  come  to  land  ;  jetsam, 

ante,  p.  24,  n.  (k).  goods   cast   into   the  sea,   whicli 

(y)  As  to  the  hnder's  position  sink   and   remain    under   water ; 

with  regard  to  the  owner,  and  the  flotsam,   like   goods,  which  Hoat ; 

<3ases  in  which  he  may  be  guilty  and  ligan,  goods  sunk  in  the  sea, 

of  larceny  in   appropriating   the  but  tied  to  a  cork  or  buoy.     The 

thing  found  to  his  own  use,  see  right  to  have  any  of  these  things 

Bac.    Abr.  Trover  (B.)  ;  Pollock  may  be  and  fretpiently  is  vested 

and  Wright  on  Possession,  171 —  in  a   subject,  as  a  franchise,  by 

187.      Here   it   sliould   be   men-  grant    or   prescription.     See   Co. 

tioned  that     certain    things,    of  hitt.  Hi  h  ;  Sir  JJem-y  Constable's 

which  possession  has  been  lost  or  case,  5  Rep.  106  ;  1  BLack.  Conim. 

iibandoned,  belong  to  the  Crown,  '291—299  ;     Williams    on    Com- 

by  prerogative,  if  tlie  owner  do  mons,  271,    280 — 292  ;  A.-G.   v. 

not  appear  to  claim  them.    These  Moore,  1893,  1  Ch.  676. 
are  treasure  trove,   which  is  any  (z)  Ante,  pp.  12 — 21. 

money  or  coin,  gold,  silver,  plate  (a)  See  as  to  a  tinder,  Armory 

or  bullion   found  hidden   in   the  v.  Delamirio,  1  Str.  505  ;  O.  W. 

earth    or    other    private     place  ;  Holmes,   Common   Law,  237  ;  as 

icaifs,    which    are   stolen    goods  to  a  taker,  Y.  B.    13   Hen.   VII. 

waived  or   thrown   away  by  the  10,  pi.  II.:  Bro.  Abr.  Tresp.  433  ; 

thief  in  his  flight,  for  fear  of  appre-  Y.  B.  12  Hen.  VIII.  10  b.;  Bas- 

hension  ;  cstrays,  which  are  vain-  set  v.  Maynard,  Cro.    Eliz.  819  ; 
able  animals  found  wandering  in        IFoadson  v.  Nawton,  2  Str.  777  ; 

any    manor    or     lordship,    their  llackham  v.  Jesup,  3  Wils.  332. 
owner     being    unknown ;     wreck 
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defence  to  the  action,  unless  he  show  that  he  acted  with 
the  owner's  authorit}'  (h).  The  requisites  of  every 
orio-inal  taking  possession  of  goods,  whether  as  occu- 
pant, finder  or  trespasser,  are  the  same.  In  each  case, 
the  sole  (c)  physical  control  of  the  thing  must  be 
effectively  gained,  with  the  intent  to  exclude  the  world 
at  large :  othervv-ise  'possession  will  not  have  been 
acquired  {d).  And  neither  an  intending  occupant,  nor 
a  finder  or  trespasser  has  any  title  to  sue  for  the 
recovery  of  goods,  of  which  he  has  not  actually  taken 
possession  («?).  Whether,  in  any  particular  case  of 
alleged  taking  possession  of  goods,  there  has  been  the 
required  physical  control  coupled  with  the  necessary 
intent,  is  a  question  of  fact  to  be  determined  with 
reo-ard  to  all  the  circumstances  ( /'),  When  possession 
of  goods  has  been  once  acquired,  it  is  not  necessary,  in 
order  to  retain  it,  that  the  effective  control,  which  must 
be  used  to  gain  possession  originally,  should  continue  to 
be  actively  exercised.  Possession  will  not  be  lost  so 
long  as  the  power  of  resuming  effective  control  remains. 
Thus,  if  I  leave  my  house  uninhabited,  I  still  remain  in 
possession    of  it,  and    of  the    goods    in    it ;  and    shall 

(S)  Ncwnlmm  v.   Stevenson,  10  (c)  See  Pollock  and  Wriglit  on 

C.    B.     713  ;     Jeffries    v.     Great  Possession,  21. 
Western  Ry.  Co.,  5  E.  &  P..  802  ;  {d)  0.    AV.    Holmes,    Common 

Bourne\.  Foshroolce,  18  C.  B.  N.S.  Law,  216,  et  seq. 
b\5.     If,    however,    a    finder    or  (c)  Thus  in  Yoiaui  v.  HicJicna, 

taker   of  goods  be    lawfully  de-  6   <}.  B.  606,   the  plaintiff,  while 

prived  of  the  possession  of  them  fishing  for  pilchards,  had  nearly 

(,as  by  lawful  seizure  of  the  goods  encompassed  the  hsh  with  a  net  ; 

as  stolen  ;  see  2  Hale,  P.  C."ll3  ;  but  the  defendant,  by  rowing  his 

stats.  24  &  25  Yict.  c.  96,  s.  103  ;  boat   to   the   opening,    disturbed 

34  &  35  Yict.  c.  112,  s.  16  ;  Arch-  the  fish  and  prevented  their  cap- 

bold's   Justice  of  the    Peace,    ii.  ture.     The  plaintiff  brought  tres- 

1812,  7th  ed.),  he  cannot  recover  pass    for    disturbing  and  taking 

them  from    a  stranger  to  whose  fish  in  his  possession  :  but  it  was 

hands  they  may  afterwards  come  ;  held  that  he  could  not  recover,  as 

Buckley  v.  Gross,  3  B.  &  S.  566.  he   never  had  possession   of    the 

As  to  the  cases  in  which  jus  tertii  fish. 

is   available  as  a  defence  to   an  (/)  See    Bridrjes    \.    Haickes- 

action     to     recover     goods,     see  irorth,    15    Jur.     1070  ;     0.    "W. 

Leake  v.  Loveday,   4  Man.  &  Gr.  Holmes,  Common  Law,  222— 224  ; 

972  ;  Pollock  and  Wright  on  Pos-  Pollock  k  AVright  on  Possession, 

session,  91,  92,  147,  148.  37—42. 
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continue  to  be  possessed  of  them,  unless  some  other 
person  break  into  my  house  and  occupy  it,  or  take  my 
goods  away  (g). 

§  2.  Of  Oivnership  without  Possession. 
1.  Having  thus  briefly  considered  the  acquisition  of  Owner^ihip 

-111  i.1  -i-        without 

ownership  and  possession,  and  touched  upon  the  position  possession, 

of  an  owner  in  possession,  let  us  pass  on  to  the  cases 

in  which  the  ownership  of  goods  exists  apart  from  their 

Ijossession.     The  first  instance   of  this  which  we  will 

examine,  is,  where  the  owner  of  goods  parts  with  their 

possession  involuntarily  ;    as  where  he  loses  them  or 

they  are  taken  from  him.     The  gradual  establishment 

of  the  rights  and  remedies  of  an  owner  so  deprived  of 

possession   has   been  already  described  (i).     We  have 

seen  that  he  is  held  to  retain  the  property  in  his  goods, 

giving  him  the  right  to  recover  possession  of  them  as 

against  all  the   world  ;  a  right  which   he  may  assert 

himself  by  peaceable  retaking  {k).     The  reader  will  also 

remember    that,    whilst    the   owner    might    maintain 

trespass  or  replevin  against  any  one  who  forcibly  took 

his  goods  out  of  his  possession,  he  might  bring  detinue 

or  trover,  not  only  (if  he  choose  {!))  against  an  actual 

disturber  of  his  possession,  but  also  against  any  person 

who  came  into  possession  of  the  goods  by  any  means 

and  violated  his  rigid  to  possession   of  the  goods  by 

wrongfully  withholding  them  from  him  (m).     In  modern 

times  before  the  year  1833,  trover,  though  for  damages 

only,  was  found  to  be  the  most  convenient  remedy  for 

an  owner  wrongfully  deprived  of  his  goods  (?i) ;    and 

questions  of  the  right  to  recover  possession  of  goods 

were   therefore    most    frequently    determined    in    this 

{g)  0.    AV.    Holmes,    Common  {m)  Ante,    pp.    15—17.      This 

Law,  216,  235  et  seq.  must  of  course  be  taken  subject 

(i)  Ante,  pp.  6 — 21.  to    the     limitations    mentioned, 

(k)  Ante,  p.  14.  ante,  pp.  23—25. 

{I)  Bishop   V.    Montague,    Cro.  (?i)  Ante,  p.  17,  n.  (a). 
Eliz.  824  ;  Cro.  Jac.  50." 

W.P.P.  K 
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action  :  although  it  was  generally  considered  that 
detinue  would  lie  equally  with  trover  in  such  cases  (o). 
Under  the  present  practice  it  seems  clear  that  any  one 
entitled  to  recover  possession  of  goods  may,  at  his 
option,  sue  either  for  the  return  of  the  goods  or  their 
value,  or  else  for  damages  for  their  wrongful  con- 
version (p).  At  the  same  time  it  appears  that  the  test 
of  succeeding  in  such  an  action  will  be,  whether  the 
plaintiff  have  such  a  cause  of  action  as  would  have 
enabled  him  to  maintain  trover  under  the  old  practice. 
It  will  therefore  l)e  convenient,  in  considering  the 
remedy  for  goods  wrongfully  withheld,  still  to  speak  of 
the  right  to  maintain  trover  ;  although,  as  we  have 
seen,  the  old  strict  forms  of  action  are  no  longer 
used  (q).  Now,  to  maintain  trover,  the  plaintiff  must 
have  shown  a  right  in  himself  to  the  immediate  posses- 
Ccnversion.  sion  of  the  goods,  and  a  wrongful  conversion  (r)  of  them 
to  the  defendant's  use.  The  conversion,  it  will  be 
remembered,  was  the  gist  of  the  action  ;  and  a  mere 
refusal  to  deliver  up  the  goods  on  demand  was  evidence 
of  conversion  (s).  The  owner  of  goods  taken  from  him 
or  lost  has  an  immediate  right  to  their  possession ;  for 
the  property,  which  remains  in  him,  is  said  to  draw  with 
it  the  right  to  possession  (t).  And  an  action  for  the 
wrongful  conversion  of  goods  can  only  be  maintained 
when  the  plaintiff  has  been  in  possession  of  the 
goods  (u),  or  has  such  a  property  in  them  as  draws  to  it 
the  right  to  their  possession  (v).      If  the  goods  have 


(o)  1  Lilly's  Practical  Eogister,  L.   R.   7    H.   L.    757  ;  Barker  v. 

24,  2ud  ed.;  Vin.  Abr.    Detinue  Furlong,  1891,  2   Ch.  172;  Cov- 

(B.  9);  Bac.  Abr.  Detinue,  Trover  sulidated   Co.   v.  Curtis,   1892,    1 

(A);   7   T.    R.    12;    Halliday   v.  Q.  B.  495. 

Holgatc,  L.  R.  3  Ex.  299,  302.  (s)  Ante,  p.  17;  2  Wins.  Sauud. 

(p)  Ante,  p.  21,  and  n.  (r).  472. 

{q)  Ante,  p.  21.  (t)  Hudson  v.  Hudson,  Lalcli. 

(r)  As  to  what  acts  amount  to  214  ;  2  Wins.  Saund.  47  b. 

a  conversion  of  chattels,  so  as  to  {u)  See   Addison  v.   Bound,    4 

give  rise  to  a  liability  in  damages  A.  &  E.  799  ;  Brooke  v.  Mitchell, 

to    the    owner,    see    Bac.    Abr.  6  Bing.  N.  C.  349. 

Trover  (B)  ;    Hollins  v.  Fowler,  {v)  2  Wms.  Sauud.  47  b — g. 
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been  wrongfully  converted  by  the  defendant,  the  plain- 
tiff will  succeed  in  his  action,  if  he  should  prove  either 
way  his  own  right  to  the  immediate  possession  of  the 
goods  {x) ;  if  he  should  not  prove  such  right,  he  will 
fail  {y).  As  the  right  to  recover  possession  of  goods  is 
most  usually  enjoyed  in  respect  of  their  ownership,  the 
right  to  maintain  trover  is  often  stated  to  depend  on 
the  plaintiff's  property  in  the  goods  {z) ;  a  right  to 
possession  of  goods  enjoyed  in  respect  of  a  mere  posses- 
sion (without  ownership)  of  them  is  also  frequently 
spoken  of  as  being  a  special  kind  of  property  there- 
in ((x).  But  while  the  use  of  such  expressions  serves  to 
remind  us  how  large  a  part  of  property  is  the  right  to 
recover  possession  (6),  it  must  not  mislead  the  student 
into  thinking  that  an  action  for  the  detention  or  con- 
version of  chattels  can  be  maintained  on  proof  of  mere 
ownership,  without  regard  to  the  right  to  possession. 
Such  is  not  the  case.  The  action  tries  only  the  right 
to  the  immediate  possession  of  the  goods,  and  cannot 
be  maintained  by  an  owner,  who  has  parted  with  the 
exclusive  right  to  their  possession  (c).  And  there  is  no 
action  known  to  the  English  law  in  which  the  right  of 
property  in  chattels  will  be  determined,  apart  from  the 
I'ight  to  their  possession. 

It  has  been  laid  down  that  if  snoods  be  stolen  or  Can  theowuui- 

otherwise  feloniously  obtained,  the  owner  cannot  bring  "oq^^i",  "   tj 

any  civil  action  for  the  goods  or  their  value  against  the  thief  before 

piusecutioii  ? 

{x)  Wilbraham     v.     Snow,     2  L.  R.  1  Q.  B.  585  ;  Lord  v.  Price, 

Saund.  47;  Armory  y.  Delamirie,  L.  R.  9  Ex.  54. 

I  Str.   505  ;  Roberts  v.  Wyatt,  2  (:;)  3  Black.  Coram.  152,  153. 
Taunt.  268  ;  Legg  v.  Evans,  6  M.  (a)  Sec   the   cases    cited    ante, 
&    W.    36  ;    Evans  v.   Nichol,   3  \).  44,  n.  (A) ;  2  Wms.  Saund.  47  a, 
Man.  &  Gr.  614  ;  Blades  v.  Higgs,  b,  d  et  seq.;  Rogers  v.  Kennay,  9 

II  H.  L.  C.  621.  Q.  B.  592. 

(i/)  Gordon  v.  Harper,  7  T.  R.  (&)  Ante,  p.  45. 

i) ;  Ferguson  v.  Cristall,  5  Biug.  (c)  Gordon  v.  Harper,  7  T.  R. 

.■)05  ;  Leake  v.   Loveday,   4  JIan.  9  ;  Donald  v.  Suckling,   L.  R.    1 

k.  Gr.  972  ;  Bradley  v.  Copley,  1  Q.  B.  585  ;  Halliday  v.  Holgate, 

0.  B.   685  ;  Donald  v.  Suckling,  L.  R.  3  Ex.  299. 
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felon,  before  lie  be  prosecuted  criminally  ;  for  so  should 
felonies  be  healed  (d).  But  if  the  owner  do  bring  a 
civil  action  before  prosecution,  it  does  not  appear  by 
what  means  the  felon  can  raise  this  rule  of  law  as  a 
defence,  or  how  the  action  can  be  hindered  from  pro- 
ceeding (e).  The  owner  may  retake  goods  feloniously 
obtained  from  him  :  but  it  is  a  misdemeanor  for  him  to 
receive  them  again  upon  agreement  not  to  prosecute  or 
to  favour  the  offender  (/). 


Higlit  of 
finder  or 
takei'  to 
possession. 


It  has  been  already  explained  that  if  the  finder  or 
taker  of  chattels  lose  possession  of  them,  otherv/ise 
than  by  being  lawfully  deprived  of  them,  he  retains  the 
right  to  their  possession  as  against  all  except  the  owner  ; 
he  can  therefore  maintain  trover  against  all  who  wrong- 
fully withhold  the  chattels  from  him  (g). 


Property,  We  see  then  that  when  goods  are  lost  or  unlawfully 

KTtTpor'^  taken  away,  the  property  remains  in  their  owner,  in 
session  of        virtue  of  which  he  has  the  right  to  their  possession  as 
aecainst  all  the  world.     But  until  he  recovers  his  goods. 


goods  lost  or 
taken. 


their  possession  will  be  first  in  the  finder  or  taker,  and 
then  in  any  person,  to  whom  the  latter  may  transfer 
the  goods,  or  who  may  acquire  them  upon  a  second 
finding  or  taking.  And  every  person,  who  may  so  come 
into  possession  of  the  goods,  will  have  the  right  to  their 
possession,  if  he  be  unlawfully  deprived  of  them,  against 


{d)  Dawlces  v.  Covcneigh,  Style, 
346  ;  1  Hale,  P.  C.  546  ;  4  Black. 
Coinm.  356  ;  Crosby  v.  Leng,  12 
East,  409 ;  Stoiie  v.  Marsh,  6  B.  & 
C.  551,  564,  565  ;  3larsh  v.  Kcat- 
ivr),  1  Bing.  N.  C.  198,  217  ;  Ex 
im.rte  Elliot,  8  Mont.  &  A.  110  ; 
Wellock  V.  Constantinc,  2  H.  & 
C.  146. 

(e)  See  Wells  v.  Abraham,  L. 
K.  7  Q.  B.  554,  whei-e  the  Court 
ilischarged  a  rule  for  a  new  trial 
of  an  action  of  trover  for  a  brooch, 


obtained  on  the  ground  that  the 
evidence  tended  to  prove  a  felony  ; 
Ex  jmrte  Ball,  Re  Shepherd,  10  Ch. 
D.  667  ;  and  Roofe  v.  D'Avigdor, 
10  Q.  B.  D.  412,  where  the  Court 
overruled  a  demurrer  to  a  state- 
ment of  claim  alleging  that  the 
defendant  stole  and  embezzled  the 
plaintiffs  property. 

(/)  IHale,  P.  C.  619;  4  Black. 
Comm.  133,  356  ;  Stephen,  Digest 
of  Criminal  Law,  Art.  158. 

{g)  Ante,  pp.  47,  48. 


OF   OWNERSHIP  WITHOUT   POSSESSION. 

all  except  those  who  have  better  title  by  vh'tue  either 
of  ownership  or  of  prior  possession . 

2.  Ownership  without  possession  may  also  exist  where  Bailment. 
a  chattel,  instead  of  being  lost  or  taken,  becomes  the 
subject  of  bailment.  Bailment,  which  has  already 
received  a  brief  notice  (A),  is  defined  by  Sir  William 
Jones  in  his  admirable  and  classical  Treatise  on  the 
Law  of  Bailment  (?'),  to  be  a  delivery  of  goods,  on 
a  condition  expressed  or  implied,  that  they  shall  be 
restored  by  the  bailee  to  the  bailor,  or  according  to 
his  directions,  as  soon  as  the  purpose  for  which  they 
were  bailed  shall  be  answered  (k).  The  purposes  for 
which  goods  may  be  bailed  are  various.  The  principal 
are  the  following.  They  may  be  merely  deposited 
with  a  friend  to  keep,  or  lent  to  him  for  use,  or  left  in 
the  custody  of  a  warehouseman  or  wharfinger,  or  they 
may  be  entrusted  to  a  carrier  to  convey  to  a  distance, 
or  to  an  agent  or  factor  to  sell ;  or  they  may  be  pawned 
for  money  lent,  with  or  without  a  power  to  sell  them  (l), 
or  let  out  to  hire  (^n).  In  all  cases  of  bailment,  however,  Property 
the  simple  rule  still  holds,  that  the  lyroperty  in  goods  thT'bailor^ 
can  belong  to  one  party  only  ;  and  when  any  goods  are 
hailed,  the  property  still  remains  in  the  bailor  {n).  The 
possession  of  the  goods,  however,  is  evidently  for  the 
time  being  with  the  bailee.  But  if,  while  goods  are  in 
bailment,  a  third  person  should  become  jjossessed  of 

(h)  Ante,  pp.  10,  11,  21.  ib.  701  ;  HalUdan  v.  Huli/afc,  L. 

{i)  P.  1;  see  also  p.  117.  P.   3  Ex.    299;  Williams's  Cuu- 

(k)  In  E.  V.  McDonald,  15   Q.  veyaneing   Statutes,    1.3S,    164 — 

B.  D.  323,  an  infant  who  had  sold  166.      The   law   with   respect  to 

goods  delivered  to   him  under  a  pawnbrokers  is  now  contained  in 

contract  of  hiring,  which  was  void  the  Pawnbrokers  Act,  1872,  stat. 

by  reason  of  his  infancy,  was  held  35  k  36  Vict.  e.  93. 

to  have  been  rightly  convicted  of  [m]  See  Coggsx.  Bernard,  2  Ld. 

larceny    as    a   bailee,    the    Court  Eaym.  909,  912  ;  1  Smith,  L.  C 

being  of  opinion  that  the  essence  (n)  Anie,  p.    11  ;  Franklin   v. 

of  bailment  is  the  delivery  upon  Neatc,  13  M.  &  W.  481  ;  see  Wil- 

condition.  liams's    Conveyancing    Statutes, 

(Z)  See  Johnson  v.  Stcar,  15  C.  161 — 166. 
B.  N.  S.   330  ;  Pigot  v.  Cublcy, 
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Simple  bail- 
ment. 


Bailee  or 
bailor  may 
maintain 
trover. 


Pawnee  or 
hirer  can 
alone  main- 
tain trover. 


them,  and  should  wrongfully  convert  them  to  his  own 
use,  the  right  to  recover  possession  will  in  some  degree 
depend  upon  the  nature  of  the  bailment. 

If  the  bailment  should  be  what  is  called  a  simple 
bailment,  as  in  the  five  first  instances  above  mentioned, 
that  is,  a  bailment  which  does  not  confer  on  the  bailee 
a  right  to  exclude  the  bailor  from  possession,  in  such  a 
case  either  the  bailee  or  the  bailor  may  maintain  an 
action  of  trover  against  the  wrong-doer  (o).  The  bailee 
may  maintain  this  action,  because  the  action  depends 
only  on  the  right  to  the  possession  which  the  bailee  has 
by  virtue  of  the  bailment  made  to  him  (jj)  ;  and  the 
bailor  may  also  maintain  the  action,  because  his  property 
in  the  goods  draws  with  it  the  right  of  possession,  and 
the  bailment  is  not  of  such  a  kind  as  to  vest  this  right 
in  the  bailee  solely.  The  bailee  is  rather  in  the  situa- 
tion of  servant  to  the  bailor,  and  the  possession  of  the 
one  is  equivalent  in  construction  of  law  to  the  possession 
of  the  other.  But  as  it  would  be  unjust  that  the  wrong- 
doer should  pay  damages  twice  over  for  his  offence,  the 
recovery  of  damages  either  by  bailee  or  bailor  deprives 
the  other  of  his  right  of  action  (q).  If,  however,  the 
bailment  should  not  be  of  the  simple  kind,  but  should 
confer  on  the  bailee  the  right  to  exclude  the  bailor  from 
the  possession,  here,  though  the  property  in  the  goods 
still  remains  in  the  bailor,  the  bailee  alone  can  maintain 
an  action  of  trover  against  any  person  who  may  have 
taken  the  goods  and  converted  them  to  his  own  use. 
Thus  the  pawnee  or  hirer  of  goods  can  alone  maintain 
an  action  of  trover  so  long  as  the  pawning  or  hiring 
continues  (r).     Here  again  we  have  the  property  in  the 


(o)  Nicliolh  V.  Bastard,  2  C. 
M.  &  R.  659  ;  Mandcrs  v.  Wil- 
liams, 4  Excli.  Eep.  339  ;  ante, 
pp.  21,  22. 

{p)  Sutton  V.  Buck,  2  Taunt. 
302  ;  ante,  p.  21  and  n.  (u). 

(g)  Bac.  Abr.  tit.  Trover  (C). 


(r)  Gordon  v.  Harper,  7  T.  R. 
9  ;  Burton  v.  Hughes,  2  Bing. 
173  ;  Fcrgitson  v.  Cristall,  5  Bing. 
305  ;  Pain  v.  Whi taker,  Ry.  & 
Moo.  99  ;  Donald  v.  Suclcling,  L. 
R.  1  Q.  B.  585  ;  HalUday  v.  Hoi- 
gate,  L.  R.  3  Ex.  299. 
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goods  still  vested  in  one  person,  the  bailor,  drawing 
with  it,  in  the  case  of  simple  bailment,  the  right  to  the 
possession,  and  in  the  case  of  other  bailments,  temporarily 
disconnected  from  that  right.  If,  however,  any  bailee, 
whatever  be  the  nature  of  his  bailment,  should  convert 
the  goods  bailed  to  him  to  his  own  use,  he  will  by  that 
act  have  determined  the  bailment :  the  property  in  the 
bailor  Avill  draw  to  it  the  right  to  immediate  possession, 
and  the  bailor  may  accordingly  recover  damages  for  the 
act  by  an  action  of  trover  (s).  And  when  a  bailment  is 
determined,  by  whatever  means,  the  bailor  may,  as  we 
have  seen,  maintain  trover,  not  only  against  the  bailee? 
if  he  withholds  the  goods  {t),  but  also  against  any  other 
person,  to  whose  hands  they  may  have  come,  and 
who  has  wrongfully  converted  them  to  his  own 
use  (u).  The  exceptions  to  the  bailor's  right  to  recover 
possession  of  his  goods  have  been  already  men- 
tioned (x). 

We  have  seen  that,  according  to  the  early  common  Bailee's 
law,  a  bailee  appears  to  have  been  absolutely  responsible  [or^thTsafety 
to  the  bailor  for  the  safe  return  of  the  goods,  even  of  the  goods. 
though  they  had  been  taken  from  or  lost  by  the  bailee 
without  his  fault ;  the  reason  being  that,  in  early  times* 
the  bailee  alone  had   the  right  of  action   to   recover 
them  (y).     And  the  bailee  was  only  excused  for  failure 
to  return  the  goods,  if  he  had  been  deprived  of  them  by 
the  act  of  God  or  of  the  King's  enemies  (z).     But  for 
damage  to  or  destruction  of  the  goods  while  in  his 
possession,  the   bailee   was   not   liable  without   negli- 

(s)  Cooper  v.  WUlomatt,    1    C.  Franklin  v.   Ncate,    13  M.  &  W. 

15.   672  ;  Johnson  v.  Stmr,  15   0.  481. 

B.  N.    S.    330  ;  Figot  v.    Cubley,  («)  Ayitc,  p.  22. 

ib.  701.  (x)  Ante,  pp.  22-25. 

(t)  Thus  the  owner  of  pledged  (y)  Ante,  p.  10. 

goods  may  maintain  trover  against  (~)  Y.  B.  33  Hen.  VI.  1,  pi.  3  ; 

a  pawnbroker  who  withhokls  them  0.    W.    Holmes,    Common   Law, 

afier  tender  of  the  amount  due  ;  175,  177,  ISO,  199—202. 
Walter  v.  Smith,  5  B.  &  A.  439  ; 
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gence  (a).     In  modem  times,  however,  the  bailor  having 

been  allowed  to  sue  for  goods  wrongfully  taken  from  the 

bailee,  as  well  as  the  bailee  himself  (6),  the  law  of  the 

bailee's  responsibility  for  the  return  of  the  bailed  goods 

has   been   altered  (<■).     According   to    modern   law,   a 

bailee  is  not,  as  a  rule,  responsible  for  failure  to  return 

chattels  bailed,  which  have  been  taken  from  or  lost  by 

him,  unless  he  should  have  failed  to  take  due  care  of 

them  (c/.).     What  care  of  the  goods  bailed  is  due  on  the 

part  of  the   bailee,  would  appear  to  depend   on   the 

nature  of  the  bailment  (f ).     If  the  bailment  be  for  the 

benefit  of  the  bailor  alone,  as  in  the  case  of  a  deposit  of 

goods  to  keep  for  the  bailor  without  reward,  it  is  held 

that  the  bailee  is  not  liable  for  the  loss  of  the  goods, 

without  gross  negligence  ;  which  seems  to  mean  that 

he  is  liable  for  want  of  reasonable  care  (/).     If  the 

bailment  be  for  the  benefit  of  the  bailee  alone,  as  in  the 

case  of  a  gratuitous  loan  for  use,  it  is  said  that  he  is 

bound  to  take  the  greatest  care  of  the  goods  (g).     If 

the  bailment  be  for  the  parties'  mutual  benefit,  as  in 

the  case  of  pledging  or  hiring  goods,  the  bailee  is  bound 

to  take  what  is  called  ordinary  care  of  the  goods  (h). 

There  are,  however,  two  exceptions  to  the  modern  rules 

as  to  a  bailee's  responsibility  for  the  return  of  the  goods. 

Innkeepers      These  arise  in  the   case  of  innkeepers   and  common 

and  common    ^.,  ^.^.^gj-g  y^\^Q  are  by  the  modern  common  law  absolutely 
carriers.  '  -^ 

(o)  Y.  B.  7  Hen.  IV.  14,  pi.  18  ;  thrown  over  ;  and  new  principles, 

2  Hen.  Vll.  11,  pi.   9  ;  Keilway,  derived   from   Koniau   law,    were 

77  b.  160,  pi.  2  ;  0.  W.   Holmes,  introduced. 

Common  Law,  183,  200,  201.  {e)  See  notes  to  Coggs  v.  Bcr- 

{h)  Ante,  pp.  11,  21,  22.  nard,  1  Smith,  L.C.  265.  9th  ed, 

(c)  For  'the    history    of    this  (/)  Bcauchamp   v.    Poidcy,  1 

change,  see  0.  W.  Holmes,  Com-  ]Moo.    k  Kob.    38  ;    Doorman   v. 

mon  Law,  180  et  seq.  Jenkins,  2  A.  &   E.   256  ;  Gibliv. 

{(l)  The      foundation     of     the  v.  McMuUen,  L.  R.,  2  P.  C.  317  ; 

modern  law  on  this  subject  is  the  1  Smith,  L.  C.  220,  226,  264,  265, 

celebrated  judgment  of  Lord  Holt  9th  ed. 

in    Coqcjs    V.    Bernard,    2    Lord  [g)  Coggs  v.    Bernard,  2   Lord 

Eayra."  909,    in    which    the    old  Raym.  915;  1  Smith,  L.C.  211, 

common  law  rule  of  the  bailee's  228,  265,  9th  ed. 

responsibility  for  goods  stolen  or  [h)  Notes  to  Coggs  v.  Bernard, 

lost   out   of  his    possession    was  1  Smith,  L.  C.  228,  229,  235. 
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respoasible  for  the  loss  of  any  goods  entrusted  to  them, 
even  without  their  fault,  unless  the  loss  were  caused  by 
the  act  of  God  or  the  King's  enemies  (i).  This  re- 
sponsibility is,  however,  now  greatly  mitigated  in  the 
case  of  innkeepers  by  a  statute  of  1863  {k).  And  the 
common  law  liability  of  common  carriers  has  been 
modified  in  many  important  particulars  by  the  Land 
Carriers  Act  of  1830  {I),  the  Kailway  and  Canal  Traffic 
Act,  1854  (ni),  and  several  statutes  relating  to  carriers 
by  water  {u).  In  modern  law  the  responsibility  of  a 
bailee  for  damage  to  the  goods  while  in  his  possession 
is  generally  governed  by  the  same  principles  as  determine 
his  liabiUty  for  loss  of  the  goods,  if  they  be  taken  or  go 
from  his  possession  (o).  Here  we  may  note  that, 
although  a  bailor,  who  has  parted  with  the  right  to  the 
exclusive  possession  of  the  goods,  cannot  recover  them, 
while  the  bailment  lasts,  from  any  third  party  wrong- 
fully in  possession  of  them  (ju),  he  may,  if  the  goods  bu 
destroyed  or  permanently  injured  by  a  stranger  during 
the  continuance  of  the  bailment,  recover  damages  from 
the  latter  for  the  injury  to  his  property  (q). 

3.  The  last  case  requiring  notice  in  which  goods  may  Lien, 
be  in  the  possession  of  a  person  who  has  no  property  in 
them  is  the  case  of  the  existence  of  a  lien  on  the  jjoodt;. 
A  lien  is  the  right  of  a  person  in  the  possession  of  goods 
to  retain  them  until  a  debt  due  to  him  has  been  satis- 


(i)  Calyc's  case   and    notes   to  IV.   c.    68  ;    see  1  Smith,   L.   C, 

Cogrjs  V.  Bernard,  1  Smith,  L.  C.  242—247,  9th  ed. 

132,    241    et   seq.,    9th   ed.  ;    see  {m)  Stat.  17  &  18  Vict.  c.  31, 

Shawv.  Great  IVesterii  Ry.,  1894,  s.  7  ;  see  1  Smith,  L.  C.  247 — 255, 

1   Q.    B.   373,   380    et   seq.      Mr.  9th  ed. 

Justice  0.  W.  Holmes  shows  that  {%)  See  1  Smith,  L.  C.  255,  256, 

this  strict  responsibility  of  inn-  9th  ed. 

keepers  and  common  carriers  is  a  (o)  See  notes  to  Coggs  y.  Ber- 

fraf^inentary   survival  of  the  old  7uird,  1  Smith,  L.  C.  219  et  seq., 

law   of  bailments  ;   see  Common  yth  ed. 

Law,  180  et  seq.  (p)  Ante,  pp.  22,  54. 

(^■)  Stat.  26  &  27  Vict.  c.  41.  (q)  Mcars  v.  London  and  South 

(I)  Slat.  11  Geo.  IV.  &  1  Will.  JVestcrn  By.  Co., 11  C.B.'N.S. 850. 
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geucial 


Particular 


Tarticular  or  iied  (r).  A  lien  is  either  particular  or  general.  A  par- 
ticular lien  is  a  right  to  retain  the  particular  goods  in 
respect  of  which  the  debt  arises.  A  general  lien  is  a 
right  to  retain  goods  in  respect  of  a  general  balance  of 
an  account.  The  former  kind  of  lien  is  favoured  in 
law  ;  but  the  latter  having  a  tendency  to  prefer  one 
creditor  above  another,  is  taken  strictly  (s),    A  particular 

lien.  lien  is  given  by  the  common  law  over  goods  which  a 

person  is  compelled  to  receive;  thus  carriers  (if)  and 
innkeepers  {u)  have  a  lien  on  the  goods  in  their  care  ; 
although  an  innkeeper  cannot  detain  his  guest's  person, 
or  take  his  coat  off  his  back,  to  secure  payment  of  his 
bill  {x).  A  particular  lien  is  also  given  by  law  to  every 
person  who  by  his  labour  or  skill  has  improved  or  altered 
an  article  entrusted  to  his  care  :  thus  a  miller  has  a  lien 
on  the  flour  he  has  ground  for  the  cost  of  grinding  (?/)  ; 
and  a  shipwright  has  a  lien  on  a  ship  entrusted  to  him 
to  repair  for  the  costs  of  repairing  it  {z).  So  a  lien  may 
be  claimed  for  training  a  horse,  because  he  is  improved 
by  the  labour  and  skill  thus  bestowed  upon  him  (a) ; 
but  no  lien  can  arise  merely  for  his  keep  {h),  unless  he 
has  been  kept  by  an  innkeeper,  who  is  compelled  to  take 
him  in  (c).  A  lien  on  goods  is  not  sufficient  to  warrant 
the  sale  of  them  (f?),  nor  does  it  authorize  tlie  possessor 

(r)  2  East,  235  ;  2  Rose,  357  ;  {h)   Wallace  v.  JFoodgatc,  1  Ry. 

Sniitli's    Mercantile    Law,     697,  &  Moo.   193.     See   ISanderson  v. 

10th  ed.  Eell,  2  Cro.  &  Mee.  304,  311  ;  4 

(s)  3  Bos.  &  Pul.  494.  Tyr.  244,  252. 

{t)  Skinner  v.  Ujishav:,  2  Lord  (c)  Johnson   v.    Hill,   3    Stark. 

Paym.  752.  172;  Allen  v.   Umilh,   12  C.    B. 

Ill)   Thompson  v.  Lacey,  3  B.  &  N.  S.  638,  affirmed  9  Jur.  N.  S. 
Aid.    283  ;   Thrcfall  v.   Borwick,  1284  ;  11  W.  R.  440. 
L.  R.  7   Q.  B.    711  ;  Mulliner  v.  {d)  Thames  Iron  Works  Corn- 
Florence,  3  Q.  B.  D.  484  ;  Gordon  pany  v.  Patent  Derrick  Comjmny, 
V.  Silber,  25  Q.  B.  D.  491.  IJ.  &  H.  93;  Mulliner  \. Florence, 

(x)  Sxmbolf  V.  Alford,  3  M.  &  3  Q.  B.  D.  484.     But  innkeepers 

\V.  248.  now  have  power,  on  certain  con- 

(y)  Ex  parte  Ockendcn,  1  Atk.  ditions,  to  sell  goods  deposited  or 

^?,[).  left  with  them   or  on  their  pre- 

{z)  Franklin  v.  Hosier,  4  B.  &  mises,  to  satisfy  debts  for  wliich 

Aid.  341.  they  could  have  retained  the  goods 

(a)  Bevan  v.  Waters,  1  Moo.  &  under  their  lien  ;  stat.    41  &  42 

Mai.  236.  Vict.  c.  38. 
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to  charge  for  their  standing  (e).  A  particular  lien  Salvage. 
also  arises  in  the  case  of  salvage,  or  rescuing  a  ship  or 
its  lading  from  the  perils  of  the  sea  or  the  queen's 
enemies,  for  the  trouble  and  risk  incurred  (/);  but  this 
kind  of  lien  has  been  modified  by  the  Merchant  Ship- 
ping Act,  1854,  which  provides  for  the  appointment  of 
public  receivers  of  all  wreck,  into  whose  hands  any 
person,  not  being  the  owner,  who  finds  or  takes  pos- 
session of  any  wreck,  is  bound  to  deliver  it  as  soon  as 
possible  (g).  The  lien  of  a  shipowner  for  freight  is  Freight. 
now  regulated  by  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862  (h). 

A  general  lien,  when  it  does  not  arise  by  express  General  lieu.' 
contract,  or  from  a  contract  implied  by  the  course  of 
dealing  between  the  parties  (i),  accrues  in  consequence 
of  the  custom  of  some  trade  or  profession  ;  and  it  may 
be  local  also,  that  is,  confined  to  some  particular  place  (k). 
It  obtains  in  many  trades,  such  as  wharfingers  (l), 
dyers  (m),  calico  printers  (7i), packers  (o),  factors  (p),  policy 
brokers  (q),  and  bankers  (r),  and  perhaps  also  common 
carriers  (s).  Solicitors  have  also  a  lien  on  all  the  deeds  Solicitor's 
and  documents  of  their  clients  in  their  possession  for  ^''"' 

(e)  British    Empire    Shipping  (m)  Savill  v.  Barclmrd,  4  Esp. 

Company  v.  Somes,  1  E.,  B.  &  E.  53.  See,  however,  Close  v.  Water- 

353.  house,  6  East,  523,  n. 

(/)  Hartfort  v.  Jones,  1  Lord  {n)    IVcldon  v.    Gould,  3  Esp. 

Raym.    393  ;    Baring  v.  Day,  8  268. 

East,  57.  (o)  Rr.  Witt,  2  Ch.  D,  489. 

('/)  Stat.  17  &  18  Vict.  c.  104,  [p)  Houghton  v.    Matthews,   3 

Part  VIII.   ss.  432  et  seq.,  see  s.  Bos.  &  PuL  488  ;  Cowellv.  Simp- 

450  ;  amended  by  stats.  24  Vict.  so)i,  16  Ves.  280. 

c.  10  ;  25  &;  26  Vict.  c.  63,  ss.  49  (q)  Man   v.    Shiffner.    2    East, 

—53  ;  31  &  32  Vict.  c.  71  ;  32  &  523  ;    Fisher  v.    Smith,    4   App. 

33  Vict.   c.    51  ;    and    43   &   44  Cas.  1. 

Vict.  c.  22.  (r)  Davis  v.   Bowsher,  5  T.  K. 

(//)  Stat.    25  &  26  Vict.  c.  63,  488  ;  Brandao  v.  Barnctt,  3  C.  B. 

ss.  66—78.  519,  530. 

(/)  Simond  v.  Ilibberf,   1  Rus.  (s)  See  Hush  forth  v.  Badjield,  Q 

k  MyL  719.  East,  519  ;  7  East,  224  ;  Aspinall 

(k)  Holdcrness   v.  Collinson,    7  v.    Pick/'ord,   3    Bos.    &  Pul.   44, 

B.  &  C.  212.  note.     As  to  railways,    see   stat. 

[1)  JVaylcr  v.  Mangles,  1  Esp.  8  &  9  Vict.  c.  20,  s.  »7  ;   Wallis 

109  ;  Moet  v.  Bickering,  8  Ch.  L).  v.    London  and    South     Western 

372.  Railway  Company,  L.  K.  5  Ex.  62. 
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their  professional  charges  generally  (t)  ;  but  this  doctrine 
is  to  be  taken  in  connection  with  the  peculiar  nature  of 
title  deeds,  which  being  the  sinews  of  the  land,  follow 
the  seisin  of  it,  and  may  therefore  be  held  by  the  client 
only  for  a  limited  interest.  Thus,  if  a  tenant  for  life 
should  leave  the  title  deeds  of  the  land  in  the  hands  of 
his  solicitor,  the  lien  of  the  solicitor  for  his  professional 
charges  would  bo  co-extensive  only  with  his  client's 
interest,  and  on  the  client's  decease  the  solicitor  would 
be  bound  to  deliver  up  the  deeds  to  the  remainder-man, 
although  his  charges  might  remain  unpaid  (u).  So,  if 
the  client  should  be  a  mortgagee,  the  solicitor  having 
the  deeds  would  be  bound  to  deliver  them  to  the 
mortgagor,  on  the  reconveyance  of  the  property,  on 
payment  to  the  mortgagee  of  all  principal  and  interest  ; 
for  on  such  reconve3^ance  the  mortgagee  ceased  to  have 
any  interest  in  the  lands  {v).  And  in  like  manner  if 
the  client  should  have  been  a  mortgagor  at  the  time 
when  the  lien  arose,  the  solicitor  would  have  no  right 
to  retain  the  deeds  as  against  the  prior  claim  of  the 
mortgagee  (x).  But  a  solicitor  retains  his  lien  upon 
title  deeds,  as  against  a  subsequent  purchaser  or 
mortgagee  from  his  client,  for  charges  due  before  the 


Solicitor's 
cliarges  on 
property 
recovered  or 
preserved. 


{t)  Stevenson  v.  BlakelocJc,  1 
Mau.  &  Sel.  535  ;  Ex  2^nrtc  Ster- 
ling, 16  Ves.  258  ;  Ex  jjartc  Pern- 
hcrton,  18  Ves.  282.  Besides  a 
solicitor's  lien  ujion  his  clients' 
documents,  he  has  a  lien,  at  com- 
mon law,  u})on  any  judgment  or 
money  fund  recovered  for  his 
client  through  his  instrumentality, 
for  the  costs  of  its  recovery.  And 
under  a  statute  of  1860,  he  may 
obtain  a  charge  for  his  taxed  costs 
and  expenses  in  reference  to  any 
proceeding  in  any  court  of  jus- 
tice, which  he  has  been  employed 
to  prosecute  or  defend,  upon  any 
property,  of  whatever  kind,  there- 
by recovered  or  preserved  through 
his  instrumentality.  See  Ste- 
phens  V.  Weston,  3  B.  &  C.  535  ; 


Bozon  V.  Bolland,  4  My.  &  Cr. 
354  ;  Stat.  23  &  24  Vict.  c.  127, 
s.  28  ;  Wilson  v.  Hood,  3  H.  &  C. 
148  ;  HaynesY.  Coo^ier,  33  Beav. 
431  ;  Bailey  v.  Birchall,  2  H.  & 
M.  371  ;  Catlov)  v.  Oatlow,  2 
C.  P.  D.  362  ;  Bullei/  v.  Bullci/, 
8  Ch.  D.  479  ;  Greer  v.  Younej, 
24  Ch.  D.  545  ;  Ross  v.  Buxton, 
42  Ch.  D.  190  ;  Briscoe  v.  Briscoe, 
1892,  3  Ch.  543. 

(jt)  Davics  V.  Vernon,  6  Q.  B. 
443,  447. 

{v)  IVakefield  v.  Newhon,  6  Q. 
B.  276  ;  He  Llexvcllin,  1891,  3  Ch, 
145. 

(.i;)  Smith  v.  Chichester,  2  Dr. 
&.  War.  393  ;  Blunden  v.  Desart, 
ib.  405  ;  Felly  v.  IVathcn,  7 
Hare,  351  ;  1  De  G.  M.  &  G.  10. 
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(late  of  the  sale  or  mortgage  (//).  If,  however,  the 
solicitor  act,  in  a  mortgage  or  other  transaction  pass- 
ing the  deeds,  for  both  parties,  he  will  lose  his  Hen, 
unless  he  expressly  reserve  it  (z).  Again,  if  the  client 
should  be  a  trustee,  the  deeds  must  be  given  up  for  the 
purposes  of  the  trust  (a).  This  lien  also  extends  only 
to  charges  strictly  professional  (/>),  and  to  documents  in 
the  possession  of  the  solicitor  in  his  professional 
character  (c)  ;  but  it  has  been  held  that  such  lien  is 
assignable,  together  with  the  debt  and  documents,  to  a 
third  person  not  a  solicitor  (d).  A  mere  certificated 
conveyancer  has  no  general  lien  on  the  documents  in 
his  hands  (e). 

Lien,  then,  of  whatever  kind,  is  merely  a  right  to 
retain  the  j^ossession  of  the  goods.     This  right  of  pos- 
session enables  the  person  who  has  been  in  possession 
by  virtue  of  the  lien  to  maintain  an  action  of  trover  for 
the  goods  (/) ;    but  the  ];)ropcrty   in   the  goods   still  Troperty  of 
remains  with  the  owner  ;  and  if  the  person  having  the  tritiris'iiT* 
lien  should  give  up  the  possession  of  the  goods,  his  lien  tli^  owner. 
will  be  lost  {g)  ;  the  owner's  property  in  them  will  draw 
to  it  the  right  of  possession,  and  enable  him  to  maintain 
an  action  of  trover  (A).     And  if  the  person  having  the  Hoav  lien  is 
lien  should  take  a  security  for  his  debt,  under  circum-  ^°'*^' 
stances  showing  an  intention  to  abandon  his  lieu,  his 
lien  would  on  that  account  be  lost  (/) ;  and  in  this  case 

{(/)  See   Bhmden   v.   Dcsart,   2  (d)  Bull  v.  Faulkner,  2  De  G. 

Dr.  &  War.   405.  420,  421,  425—  &  S.  772  ;  Briscoe  \  Briscoe,  1892, 

431  ;  Pcllij  T.   Wathen,    1  De  G.  3  Ch.  543. 

il.  &  G.  16,  23.  (c)  Hollis  V.  Claridge,  4  Taunt. 

(2)  Re  Snell,  6  Cli.  D.  105  ;  F.e  807  ;    Steadman   v.    HocUcy,    15 

Mason  &  Taylor,  10  Ch.  D.  729  ;  M.  &  W.  553. 

Bu:  Lawramc,  1894,  1  Ch.  556.  (/)  Legg  v.  Exans,  6  M.  &  W. 

[a)  Bakcrv.Hcnderson,^^\m.21 .  36;  see    Braniwell,    B.,   Lord    v. 

{h)  The  King  v.  Sankey,  5  A.  &  Price,  L.  E.,  9  Ex.  54,  56. 

]'].  423  ;    Worrell  v.  Johnson,  2  J.  [g)  Kruger  v.     Wilcox,    Amb. 

&  W.  218  ;  Re  Taylor,  Stileman  252,  254. 

o^-d  Underwood,  1891,  1  Ch.  590.  [h)  Sweet  v.  Pym,  1  East,  4. 

(c)  Champernown  v.    Scott,    6  {i)  Cowell  v.  Simpson,  16  Ves. 

Madd.  93  ;  Balch  v.  Symcs.  T.  &  275  ;    Re  Taylor,   Stileman    and 

Pi.  87.  Undcribood,  1891,  1  Ch.  590. 
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also  an  action  of  trover  may  be  maintained  by  tbo 
owner  of  the  goods,  by  virtue  of  the  right  of  possession 
now  accrued  to  him  in  respect  of  his  property  (k).  But 
if  the  goods  be  wrongfully  taken  out  of  the  possession 
of  a  person  having  a  lien  thereon,  without  his  consent, 
the  owner  of  the  goods  cannot  maintain  trover  for 
them  ;  because  in  such  a  case  the  owner  has  not  the 
rigid  to  the  immediate  possession  of  the  goods  (l). 

Distress  for  When  goods  are  taken  under  a  distress  for  rent,  the 

^'^"*'  property  in  the  goods  still  remains  in  the  owner,  until 

a  sale  is  made  pursuant  to  the  statute  (m)  by  which  a 

sale  is  authorized  (n). 

In  all  the  above  cases  of  taking  or  finding  goods, 
bailment,  lien,  and  distress,  it  appears  clear,  therefore, 
that  the  property  in  the  goods  is  still  simply  vested  in 
one  party  only,  although  the  right  to  their  immediate 
possession  may  be  in  another  party,  and  the  actual 
possession  possibly  in  a  third. 

{k)  Haoison  v.  Guthrie,  2  New  (m)  Stat.  2  Wra.  &  Maiy,  Sess. 

Cas.  756,  759.  1,  c.  5,  s.  2. 

(1)  Lord  V.  Price,  L.  R.,  9  Ex.  (h)  Ante,  p.  13  ;  King  v.  £iuj- 

54,  land,  4  B.  &  S.  782. 


(     03     ) 


CHAPTER  II. 

OF   THE   ALIENATION"    OF   CHOSES    IN    POSSESSION. 

§  1.     Of  the  means  of  transferring  the  Oivnership  of 
Chattels. 

Choses  in  possession  have  always  been  freely  alienable 
from  one  person  to  another.  The  feudal  principles  of 
tenure,  which  in  ancient  times  opposed  the  alienation 
of  landed  estates,  had  no  application  to  chattels ; 
although,  as  we  shall  hereafter  see,  the  full  right  of 
testamentary  disposition  was  not  at  first  enjoyed  in 
respect  of  goods.  And  the  manner  in  which  the 
alienation  of  personal  chattels  is  effected  is  in  many 
respects  essentially  different  from  the  modes  of  con- 
veying real  estate.  In  ancient  times,  indeed,  there 
was  more  similarity  than  there  is  at  present.  Thus  by 
the  early  common  law  a  gift  of  goods  might  be  made 
with  or  without  writing  or  deed,  but  was  invalid  unless 
completed  by  delivery  of  possession  (?i).  Land  too  was 
ti'ansferable  at  common  law  bv  feoffment,  or  the  gift  of 
a  freehold  estate  therein;  this  might  well  have  been 
made  by  word  of  mouth,  but  was  void  without  livery 
of  seisin  (o).  The  Statute  of  Frauds  made  writing 
necessary  to  a  feoffment  (|)) ;  and  now  the  chief  requi- 
site to  the  convej^ance  of  land  is  a  deed  (g).  The 
alienation  of  goods  has  had  a  different  history.  In 
two  cases  the  transfer  of  chattels  is  still  regulated  by 

{%)  Bract,   fo.  10  b,   15  h,  88,  ed. 

•?-')  b  ;  Britt.  liv.  ii.  ch.  2,  §   10  ;  (;j)  Williams,   R.  P.    148,  1 19, 

cli.  3,  §§  1,  15  ;  eh.  8,  §  11  ;  ch.  17th  ed. 

9,  §  1  ;  Cochrane  v.  Moore,  25  Q.  (?)  Williams,   R.  P.   138,  149, 

P..  D.  57,  64—67.  193,  199,  465,  17th  ed. 

(o)  Williams,   R.  P.   139,  I7th 
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llie  old  common  law  principles  ;  these  are  gift  and  loan 
for  consumption,  in  which  delivery  of  possession  is 
( ssential  to  pass  the  property.  But  in  modern  law  the 
property  in  chattels  may  be  well  assigned  by  deed, 
without  the  necessity  of  delivering  over  the  possession 
of  the  goods.  Property  in  chattels  is  also  transferable 
by  sale  in  a  manner  which  has  no  parallel  amongst 
the  methods  of  conveying  land  ()■).  Each  of  these 
modes  of  conveyance  deserves  a  separate  notice. 

Gift.  1.  And  first,  personal  chattels   are   alienable  by  a 

mere  gift  of  them,  accompanied  by  delivery  of  posses- 
sion. For  this  purpose  no  deed  or  writing  is  required, 
nor  is  it  essential  that  there  should  be  a  considera- 
tion (s)  for  the  gift.  Thus  if  I  give  a  horse  to  A.  B., 
and  at  the  same  time  deliver  it  into  his  possession, 
this  gift  is  complete  and  irrevocable,  and  the  property 
in  the  horse  is  thenceforward  vested  in  A.  B.  {t).  But 
if  I  purport  to  assign  the  horse,  and  yet  retain  posses- 
sion of  it,  the  gift,  though  made  by  writing  (so  that  it 
be  not  a  deed),  is  absolutely  void  at  law  (u) ;  and 
equity  will  give  no  relief  to  the  donee  {x).  It  may, 
however,  be  observed,  that  if  the  donor  should  not 
attempt  to  part  with  the  subject  of  gift,  but  should 
declare  that  he  keeps  possession  of  it  in  trust  for  the 
donee,  equity  will  seize  on  and  enforce  this  trust,  though 
voluntarily  created  {y). 

(r)  As  to  the  early  law  of  sale  [x)  Antrolus  v.  Smith,  12  Ves. 

of  goods,  see  Glanv.  x.  14  ;  Bract.  39,  46  ;  Edwards  v.  Joms,  1  My. 

fo.  61  b,  62  a  ;  Y.  B.  49  Hen.  YI.  &   Cr.   226  ;  Dillon  v.  Coppin,  4 

(10  Edw.   IV.),    18,  pi.    23  ;    17  My.  &  Cr.  647,  671  ;  Richards  v. 

Edw.   IV.  1,  pi.  2;  18  Edw.  IV.  Delbridge,   L.  E.  18  Eq.   11  ;  7iV 

''I    pi   1  •  Keihvav,  77  b.  Breton's  Estate,  Breton  v.  Wooll- 

'  \s)  Williams,   E.    P.    74,    17th  ven,  17  Ch.  D.  416. 

ed.  {y)  Ellison  v.  Ellison,   6  Ves. 

(«)  2  Black.  Comm.  441.  656  ;  Ex  parte  Dubost,   18   Ves. 

[u)  Irons  V.  Smalljncce,  2  B.  &,  140,  150  ;   Vandenherg  v.  Balmer, 

A.  551  ;  Bourne  v.  Eosbrooke,  18  4  K.  &  J.  204  ;  Jones  v.  Loci;  L. 

C.   B.   N.   S.    515  ;    Cochrane  v.  K.  1  Ch.  25  ;  see  Williams,  E.  P. 

3foore,  25  Q.  B.  D.  57.  171,  172,  I7th  ed.;  ante,  p.  26. 
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Delivery  of  possession  being  essential  to  the  validity  Transfer  of 
of  a  gift  of  chattels,  it  is  important  to  consider  by  what  P°^*^^^^°"- 
means   the   possession   of  goods   may   be   transferred. 
Now  we  have  seen  that,  besides  an  actual  possession  of 
goods,  Avhere  the  possessor  has  himself  the  exclusive 
control    of  them  (z),    there    may   be    what  is  called  a 
constructive  possession  of  chattels.     This  arises  where 
goods  are  in  the  possession  of  a  bailee  under  a  simple 
bailment,  when  the  bailor  is  entitled  to  resume  posses- 
sion  at  will,  and   either  the  bailee  or  the  bailor  may 
maintain  trover  for  the  goods  (a).     In  such  cases  the 
possession  of  the  bailee  is  considered  to  be,  in  construc- 
tion of  law,  the  possession  of  the  bailor  {h).     This  being 
so,  the  possession  of  goods  may  be  transferred  in  two 
ways.     The  first  is  by  the  possessor  handing  over  the 
actual  control  of  the  goods  to  another.     The  second  is 
by  the  possessor  changing  the  character  of  his  posses- 
sion, without  any  change  in  the  actual  control  of  the 
goods.     This   may  occur  where  the  possession   of  an 
owner  is  changed  to  that  of  a  bailee  for  another,  and 
vice  versa,  and   where  the  possession  of  a  bailee  for 
one  person   is  changed  to  that  of  bailee  for  another. 
Actual  delivery  of  possession  evidenced  by  a  change  Actual 
in  the    control   of  the   goods    seldom   presents   much '^^^'J^^ou!^ 
difficulty.     If  a  friend  gives  me  a  book  in  his  library, 
and  I  at  once  take  it  to  my  own  home,  or  if  goods  be 
sent  to  a  warehouse  for  storage  in  my  name  and  at  my 
expense,  it  is  equally  clear  that  a  complete  transfer  of 
possession    is   effected.      There   may   however   be   an 
actual    delivery    of    possession   without    any   handling 
of  the  goods.     Thus,  if  goods  be  stored  under  lock  and 
key,  there  may  be  an  actual  delivery  of  possession  of 
them   by   the   delivery   of    the    key;    for    when    the 
possessor   of  goods   hands   over  the   means  of  access 
to  them,  he  effectively  parts  with  their  control  (c). 

{z)  Ante,  p.  48.  {h)  4  T.  R.  490  ;  7  T.  R.  12. 

(a)  Ante,  p.  54.  (c)  Ward  v.  Skip,  1  Ves.  sen. 

W.P.P.  F 
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Constniotive 
delivery  of 
possession. 


Constructive  delivery  of  possession  by  a  change  in 
the  character  of  a  possession,  which  is  otherwise  un- 
disturbed, has  been  held  to  take  place  far  more 
frequently  in  cases  of  sale  than  of  gift.  Thus  it  is 
settled  that,  where  goods  sold  remain  under  the  actual 
control  of  the  seller,  the  buyer  may  nevertheless  receive 
possession  of  the  goods  constructively,  if  the  seller  cease 
to  hold  them  as  owner,  and  keep  them  as  bailee  for  the 
buyer  {d).  But  there  is  not  any  reported  case  in  which 
this  doctrine  has  been  successfully  invoked  to  sustain 
a  gift.  It  is,  however,  submitted  that,  on  principle, 
the  delivery  of  possession  essential  to  the  validity  of  a 
gift  should  be  satisfied  by  a  constructive  as  well  as  by 
an  actual  delivery  of  possession.  The  difficulty,  in  the 
case  of  a  gift,  is  to  establish  an  irrevocable  change  of  the 
donor's  possession  from  that  of  owner  into  that  of  bailee 
for  the  donee.  When  there  is  merely  a  verbal  gift 
coupled  with  a  voluntary  promise  to  hold  the  goods  for 
the  donee,  without  any  change  of  actual  control,  it 
seems  impossible  to  hold  that  the  donor  is  not  at  liberty 
to  change  his  mind  and  use  his  possession  for  his  own 
benefit  as  owner  {e).  But  if  there  were  a  voluntary 
gift  accompanied  with  a  contract  that  the  donor  should 
keep  the  goods  as  the  donee's  bailee  for  reward,  could 
it  be  maintained  that  there  was  not  an  irrevocable 
change  of  possession  on  the  donor's  part  ?  And  if  there 
was,  the  gift  would  appear  to  be  perfect  (/).     It  seems 


244  ;  Ryall  v.  Rowles,  ib.  362  ; 
Ward  V.  Turner,  2  Yes.  sen. 
443 ;  1  Dick.  172 ;  Goucfh  v. 
Evcrnrd,  2  H.  &  C'  1  ;  Hilton  v. 
Tucker,  39  Cli.  D.  669  ;  see  Pol- 
lock &  Wright  on  Possession,  61 
■ — 68.  In  such  cases  the  intent, 
with  which  the  key  is  handed 
over,  is  of  course  material.  Un- 
less the  intention  were  tliat,  from 
the  moment  of  handing  over  the 
key,  the  goods  should  remain 
under  the  exclusive  control  of  the 
]ierson  receiving  the  key,  posses- 
sion of  the  goods  would  not  ap- 


pear to  be  effectively  delivered. 

[d)  Elmore  v.  Stone,  1  Taunt. 
458  ;  Castle  v.  Sivorder,  6  H.  <*>: 
N.  828  ;  Benjamin  on  Sale,  135, 
2nd  ed.,  165,"  4th  ed. 

(e)  See  the  cases  cited  a7ite,  p. 
64,  n.  (u)  :  and  He  lUdgway,  15 
Q.  B.  D.  447. 

(/)  If  a  horse  were  given,  with 
an  agreement  that  the  donor 
should  keep  the  animal  for  the 
donee,  charging  for  liis  standin/j; 
and  keep,  surely  the  gift  would 
he  complete;  see  Elmore  v.  Stone, 
1  Taunt.  458. 
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too  that  an  irrevocable  change  of  possession  might  be 
established,  where  a  donor  remaining  in  possession  of 
the  goods  2:iven  has  nevertheless  assented  to  the 
exercise  by  the  donee  of  acts  of  ownership  over 
them  (g). 

When  goods  are  in  the  possession  of  a  bailee,  it  is  Gift  to  bailee 
held  that  there  may  be  a  valid  gift  of  them  from  the  possessor, 
owner  to  the  bailee  by  mere  word  of  mouth,  express- 
ing an  intention  of  present  gift  (h),  coupled  with  that 
<3hange  of  possession,  which  takes  place  when  the  bailee, 
with  the  donor's  consent,  ceases  to  hold  the  goods  as 
bailee  and  begins  to  hold  them  for  his  own  exclusive 
nse  as  owner  (i).  A  gift  may  be  made  in  the  same  way 
from  the  owner  of  goods  to  a  finder  or  wrongful  taker, 
in  whose  possession  the  goods  remain  (Jc). 

When  goods  are  in  the  custody  of  a  simple  bailee,  Constructive 

,  1        r>  •         J.^  J.        i.-  delivery  wlieii 

such  as  a  wharfinger  or  carrier,  the  constructive  posses-  ^^^^^  ^^.^^  ^^ 
sion  of  the  bailor  may  be  transferred  to  a  third  person  the  custody  ot 
by  the  agreement  of  all  parties  that  the  goods  shall  be  bailee. 
lield  for  the  transferee.     But  the  rule  is  that  tliere  can 
be  no  legal  delivery  of  the  goods  from  the  bailor  to  a 
third  person  without  the  assent  of  the  bailee ;  and  the 
constructive  possession  of  the  bailor  is  accordingly  not 
transferred  until  the  bailee  has  consented  to  hold  the 
goods  for  the  transferee  (1).     But  when  goods  are  at  sea, 

(g)  Take  the  case  of  a  sale  of  ib.   278  ;  Bryans  v.  Kix,  4  M.  & 

the  goods  by  the  donee  (see  Cliai>  AV.  775,   791  ;  Farina  v.   Home, 

lin  V.  Rogers,  1    East,  192),  or  of  16  M.   &  W.    118;    M'Ewan   v. 

his    marking    timber    with    his  Smith,  2  H.  L.  C.  309  ;  Benjamin 

initials,  as  in  Stovcld  v.  Hughes,  on  Sale,  132,  G75  et  seq.  2nd  ed.  ; 

14  East,  308.  161,  826  ct  seq.  4th  ed.;  stat.  56 

ill)  Promise  of  future  gift  will  &  57  Vict.  c.  71,  s.  29,  sub-s.  3. 

not  do  ;  Shower  v.    FilcJc,  4  Ex.  It  appears  from  these  authori- 

478.  ties   that,    at    common   law,    the 

{i)    Winter  v.   Winter,  9  "W.  R.  bailor's  constructive  possession  is 

747  ;  Kilinn   v.  Ratlcy,   1892,   1  not    transferred    merely    by    his 

Q.  B.  582.  handing   over   an   order    for   de- 

{k)   Shepp.  Touch.  Preston's  ed.  livery  of  the  goods.     But  as   we 

240,  241.  shall   presently   see,  this  rule  is 

{J)  Z winger    v.     Samuda,     7  now  modified  by  the  Factors  Act, 

Taunt.  265  ;   Lucas  v.    Berrien,  1889. 
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the  delivery  of  the  bill  of  lading,  after  its  indorsement, 
is  equivalent  to  delivery  of  the  goods  themselves  ;  for 
it  is  not  possible  in  this  case  to  make  any  nearer 
approach  to  an  actual  delivery  (m).  It  seems,  on 
principle,  that  a  gift  of  goods  in  the  possession  of  a 
bailee  for  the  donor  will  be  complete  when  the  bailee 
agrees  to  hold  them  for  the  donee,  but  not  before  ;  and 
that  a  gift  of  goods  at  sea  will  be  complete  on  delivery 
of  the  bill  of  lading  (n). 


Loan  for 
consumption. 


2.  On  a  loan  for  consumption  {mutmi'tn  in  Roman 
law),  the  ownership  of  the  chattel  lent  passes  to  the 
borrower  on  delivery  to  him  of  possession  thereof  in 
pursuance  of  the  contract.  Thus  if  I  borrow  a  bottle  of 
wine  to  drink  or  money  to  spend,  I  become  the  owner 
of  the  wine  or  coins  immediately  upon  delivery  of  the 
same  into  my  possession ;  when  the  lender  parts  with 
all  property  in  the  things  lent  and  has  nothing  but  the 
benefit  of  my  obligation  to  return  to  him  the  same 
([uantity  of  wine  or  sum  of  money  (o). 


Alienation 
l>y  deed. 


3.  The  next  method  of  alienating  chattels  personal 
is  by  deed.  A  grant  of  chattels  personal  by  deed  is 
irrevocable  on  the  part  of  the  grantor,  though  made 
without  any  valuable  consideration,  and  at  once  trans- 
fers the  property  in  the  goods  to  the  grantee  (2^)-     For 


(m)  Benjamin  on  Sale,  673, 
2nded. ;  826,  4th  ed.;  Barbery. 
Mcyerstcin,  L.  R.,  4  H.  L.  317  ; 
Sanders  v.  Maclean,  11  Q.  B.  D. 
327,  341  ;  Burdick  v.  Sewell,  10 
A  pp.  Cas.  74,  82,  83,  95,  96. 

in)  It  has  been  the  custom  to 
draw  bills  of  lading  in  trijilicate. 
']'he  property  in  goods  at  sea 
] lasses  to  the  person  to  whom  an 
indorsement  and  delivery  of  any 
one  part  of  a  bill  of  lading,  drawn 
ill  triplicate,  is  first  made  with 
intent  to  pass  the  property  ; 
Hurler  v.  Meycrstein,  L.  R.,  4 
H.  L.  317  ;  Sanders  v.  Maclean, 


11  Q.  B.  D.  327,  334,  335,  341. 
But  the  shipowner,  or  any  person 
standing  in  his  place,  is  justified 
in  delivering  the  goods  on  arrival 
to  the  holder  of  any  one  part  of  a 
bill  of  lading,  drawn  in  the  usual 
fonn,  provided  that  the  delivery 
be  made  in  good  faith  and  with- 
out notice  or  knowledge  of  any 
assignment  of  another  part  of  tlic 
bill  of  lading  ;  Ghjn,  Alills  <£•  Co. 
V.  East  and  Wed  India  Dock  Co., 
7  App.  Cas.  591. 

(o)  Bract,  fo.  99  a,  102  b. 

i'p)  Y.  B.  7  Ed.  IV.,  fo.  20, 
pi.  21 ;  3  Rep.  26  b,  27  a  ;  2  Man. 
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the  formality  of  a  deed  affords  indisputable  evidence  of 
an  intention  of  gift  (q).  And  although  in  early  times 
every  gift  of  chattels,  made  with  or  -without  deed,  was 
void  unless  perfected  by  delivery  of  possession  (i'),  it 
was  afterwards  established  that  a  gift  of  chattels  by 
deed  is  complete  without  any  delivery  of  the  goods  (s). 
But  under  the  Bills  of  Sale  Act,  1878  (t),  an  abso- 
lute assignment  of  personal  chattels  by  deed,  not 
followed  by  delivery  of  possession  of  the  chattels  within 
seven  days  after,  must  be  attested  and  registered  in 
accordance  with  the  conditions  of  the  Act :  otherwise 
it  will  be  liable  to  become  void,  as  against  the  assignor's 
creditors,  with  regard  to  such  chattels  comprised  there- 
in as  remain  in  the  assignor's  apparent  possession,  and 
will  be  liable  to  be  defeated  by  a  subsequent  absolute 
assignment  duly  registered (i^-).  Assignments  of  chattels 
for  the  benefit  of  the  assignor's  creditors  or  by  way  of 
marriage  settlement  are,  however,  exempt  from  the 
provisions  of  this  Act  (x)  ;  and  any  absolute  assignment 
of  chattels  by  deed  is  valid  as  between  assignor  and 
assignee,  though  not  registered  (y).  Assignments  of 
chattels  by  deed  made  by  way  of  security  for  the  pay- 
ment of  money  are  altogether  void  unless  made  and 
registered  in  accordance  with  the  Bills  of  Sale  Act  of 
1882  (s). 

4,  The  fourth  and  most  usual  mode  of  alienation  of  Sale. 
chattels  personal  is  by  sale.     It  is  here  that  the  con- 


&   Gr.    691,    n.  ;    Martindalc    v.  {t)  Stat.    41  &  42  Vict.  c.  31  ; 

Booth,  3  B.  &  Ad.  498  ;  Can-  v.  see  ss.  4,  8,  10,  11,    and  s.  10  of 

Burdiss,  1  C.  M.   &  R.  443,  782,  the  amending  Act  of  1882,  stated 

788  ;  1  C.  B.  381,  ii. ;  Parke,  B.,  iji  Appendix  A. 

Flori/  V.   Denny,  7  Ex.  583  ;  31  (u)  Tuck  v.  Southern  Counties 

Ch.  b.  286.  Dcjmsit  Bank,  42  Ch.  D.  471. 

{q)  See  Bract,  fo.  100  b  ;  Shep.  (i)  Stat.  41  &  42  Vict.   c.  31, 

Touch,  by  Preston,  224  ;  Hohnes  s.  4. 

on  the  Common  Law,  272,  273.  (y)   Tuck  v.   Southern  Counties 

(r)  Ante,  p.  63.  Deposit  Bank,  42  Ch.  D.  471. 

(s)  Cochrane     v.      Moore,       25  (s)  Stat.  45   &   46  Vict.  c.   43, 

Q.  B.  D.  57,  64  —67,  73.  stated  in  Appendix  A. 
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Effect  of  a 
contract  for 
tlie  sale  of 
lands. 


Contract  for 
sale  of  goods 
transfers  the 
property. 


Sale  and 
agreement 
to  sell. 


trast  presents  itself  most  strongly  between  the  means 
to  be  employed  for  the  alienation  of  real  property  and 
chattels  personal.  When  a  contract  has  been  entered 
into  for  the  sale  of  lands,  the  legal  estate  in  such  lands 
still  remains  vested  in  the  vendor ;  and  it  is  not  trans- 
ferred to  the  vendee  until  the  vendor  shall  have  exe- 
cuted and  delivered  to  him  a  proper  deed  of  con- 
veyance. In  equity,  it  is  true  that  the  lands  belong 
to  the  purchaser  from  the  moment  of  the  signature  of 
the  contract  ;  and  from  the  same  moment  the  purchase- 
money  belongs,  in  equity,  to  the  vendor  (a).  But  at 
lain  the  only  result  of  the  signature  of  a  contract  for 
the  sale  of  lands  is,  that  each  party  acquires  a  right  to 
sue  the  other  for  pecuniary  damages,  in  case  such  con- 
tract be  not  performed.  Not  so,  however,  the  case  of  a 
contract  for  the  sale  of  chattels  personal  Such  a  con- 
tract transfers  the  legal  ownership  of  the  goods  sold  to 
the  buyer,  without  the  necessity  of  any  further  for- 
mality :  although  it  is  a  question  of  the  intention  of  the 
parties  in  each  particular  case,  whether  the  property  in 
the  goods  shall  so  pass  immediately  upon  the  formation 
of  the  contract,  or  subsequently,  upon  the  fulfilment  of 
some  condition,  which  by  the  terms  or  nature  of 
the  contract  is  precedent  to  the  transfer  of  the  owner- 
ship of  the  goods  (b).  The  law  as  to  tlie  sale  of  goods 
has  been  partially  codified  by  the  Sale  of  Goods  Act, 
1893  (c),  and  with  respect  to  the  effect  of  a  contract  of 
sale  in  passing  the  property  in  the  goods  sold  is  now 
contained  in  the  following  provisions  : — 

Sect.  1. — (1.)  A  contract  of  sale  of  goods  {d)  is  a  contract 
whereby  the  seller  transfers  or  agrees  to  transfer  the  property 
in  goods  to  the  buyer  for  a  money  consideration,  called  the  j^rice. 


[a)  Williams,  R.  P.  174,  17th 
ed. 

{h)  Benjamin  on  Sales,  227  ct 
scq.,  2nd  ed. ;  273  ct  scq.,  4th  ed., 
Stat.  56  &  57  Vict.  c.  71,  ss.  16, 
17,  below. 


(c)  Stat.  56  &  57  Vict.  c.  71. 

(d)  111  this  act  "goods"  in- 
clnde  all  chattels  i:)ersonal  other 
than  things  in  action  and  money  ; 
sect.  62. 
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There  may  be  a  contract  of  sale  between  one  part  owner  and 
another. 

(2.)  A  contract  of  sale  may  be  absolute  or  conditional. 

(3. )  Where  under  a  contract  of  sale  the  pro^jerty  in  the  goods 
is  transferred  from  the  seller  to  the  buyer  the  contract  is  called 
a  sale  ;  but  where  the  transfer  of  the  property  in  the  goods  is 
to  take  place  at  a  future  time  or  subject  to  some  condition 
thereafter  to  be  fulfilled  the  contract  is  called  an  agreement  to 
sell. 

(4.)  An  agreement  to  sell  becomes  a  sale  when  the  time  elapses 
or  the  conditions  are  fulfilled  subject  to  which  the  property  in 
the  goods  is  to  be  transferred. 

Sect.  16.  Where   there  is  a  contract  for  the  sale  of  unascer-  Goods  must 
tained  goods  (e)  no  property  in  the  goods  is  transferred  to  the  be  asccr- 
buyer  unless  and  until  the  goods  are  ascertained.  tained. 

Sect.    17. — (1.)  Where   there   is  a  contract    for   the  sale  of  Property 
specific  or  ascertained  goods  (/),  the  property  in  them  is  trans-  passes  when 
ferred  to  the  biiyer  at  such  time  as  the  parties  to  the  contract  "^tended  to 
intend  it  to  be  transferred. 

(2.)  For  the  purpose  of  ascertaining  the  intention  of  the 
parties  regard  shall  be  had  to  the  terms  of  the  contract,  the 
conduct  of  the  parties,  and  the  circumstances  of  the  case. 

Sect.  18.   Unless  a  difierent  intention  appears,  the  following  Pailes  for 
are  rules  for  ascertaining  the  intention  of  the  parties  as  to  the  ascertaining 
time  at  which  the  property  in  the  goods  is  to  pass  to  the  buyer,  intention. 

Rule  1.- — Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods,  in  a  deliverable  state  (a),  the  property 
in  the  goods  passes  to  the  buyer  when  the  contract  is  made, 
and  it  is  immaterial  whether  the  time  of  payment  or  the 
time  of  delivery,  or  both,  be  postponed  (h). 

(e)  As  of  an  article  to  be  manu-  in  Simmons  v.  Swift,  5  B.  &  C, 

factured,  or  of  a  certain  quantity  857,  862  ;    Tarling  v.   Baxter,  6 

of  goods  in  general  {e.g.,  10  tons  B.    &   C.  360;    Dixon  v.    Yates, 

of  fiax),  without  a  specific  iden-  5  B.  &  Ad.  313,  340  ;  Martindale 

tification  of  them.     See  Atkinson  v.   Smith,  1  Q.  B.  389  ;  Gilmour 

V.  Bell,  8  B.  &  C.  277  ;    Wilkins  v.  Sujiple,   11   JIoo.    P.    C.    551, 

V.  Bromhcad,  6  Man.  &  Gr.  963  ;  Zm  ;    Blackburn    on    Sale,    196, 

Lee   V.  Griffin.  1    B.    &   S.    272;  197;  265,   266,   2nd  ed. ;    Benja- 

Busk  V.  Davies,  2  M.  &  S.  397  ;  nun  on  Sale,  227—234,  2nd  ed. ; 

Shipley  v.  Davis,  5  Taunt.  617.  273 — 280,    4th   ed.     It   was  for- 

(/)  I.e.,  goods  identified  and  merly  considered  that  no  sale  of 
agreed  upon  at  the  time  a  contract  goods  passing  the  jjvoperty  there- 
of sale  is  made  ;  sect.  62.  in  could  be  made  without   pay- 

(g)  I.e.,   in  such  a   state   that  ment  of  part  of  the  price,  unless 

the  buyer  would  under  tbe  con-  the  goods  were  deUvered  to  the 

tract  bo  bound  to  take  delivery  of  purchaser,     or     something     were 

them  ;  sect.  62.  given  in  earnest  of  the  bargain,  or 

{h)  This      rule      codifies      the  a  day  wore  fixed  for  delivery  of  the 

modern  law   of    sale   laid    down  goods  and  payment ;  Shep.  Touch. 


72  OF   CHOSES    IN    POSSESSION. 

Rule  2. — Where  there  is  a  contract  for  the  sale  of  specific 
goods  and  the  seller  is  bound  to  do  something  to  the  goods, 
for  the  purpose  of  putting  them  into  a  deliverable  state, 
the  property  does  not  pass  until  such  thing  be  done,  and 
the  buyer  has  notice  thereof. 
Rule  3. — Where  there  is  a  contract  for  the  sale  of  specific 
goods  in  a  deliverable  state,  but  the  seller  is  bound  to 
weigh,  measure,  test,  or  do  some  other  act  or  thing  with 
reference  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  the  property  does  not  pass  until  such  act  or  thing  be 
done,  and  the  buyer  has  notice  thereof. 
Rule  4. — When  goods  are  delivered  to  the  buyer  on  approval 
or  "  on  sale  or  return"  or  other  similar  terms  the  property 
therein  passes  to  the  buyer  : — 

(rt.)  When  he  signifies  his  approval  or  acceptance  to  the 

seller  or  does  any  other  act  adopting  the  transaction  : 
(h.)  If  he  does  not  signify  his  approval  or  acceptance  to 
the  seller  but  retains  the  goods  without  giving  notice 
of   rejection,  then,  if   a  time  has  been  fixed  for  the 
return  of  the  goods,  on  the  expiration  of  such  time,  and, 
if  no  time  has  been  fixed,  on  the  expiration  of  a  reason- 
able time.     What  is  a  reasonable  time  is  a  question  of 
fact. 
Rule  5. — (1.)  Where  there  is  a  contract  for  the  sale  of  un- 
ascertained (i)  or  future  goods  (/j)  by  description,  and  goods 
of  that  description  and  in  a  deliverable  state  are  uncon- 
ditionally appropriated  to  the  contract,  either  by  the  seller 
with  the  assent  of  the  buyer,  or  by  the   buyer  with  the 
assent  of  the  seller,  the  property  in  the  goods  thereupon 
passes  to  the  buyer.     Such  assent  may  be  express  or  implied, 
and  may  be  given  either  before  or  after  the  appropriation 
is  made  : 
(2.)  Where,  in  pursuance  of  the  contract,  the  seller  delivers 
the  o-oods  to  the  buyer  or  to  a  carrier  or  other  bailee  or 
custodier  (whether  named  by  the  buyer  or  nut)  for  the  pur- 
pose of  transmission  to  the  buyer,  and  does  not  reserve  the 
ric'ht  of  disposal,   he  is  deemed  to    have   unconditionally 
appropriated  the  goods  to  the  contract. 
Sect.  19. — (1.)  Where    there   is   a  contract   for  the   sale  of 
ot^r^'ht  oT      specific  goods  or  where  goods  are  subsequently  appropriated  to 
dispasal.  the  contract,  the  seller  may,  by  the  terms  of  the  contract  or 

224  ;  Noy's  Maxims,  pp.  87—89  ;  {k)  I.e.,  goods  to  be  manufac- 

2  Black.    Comm.  447,    448.     As  turcd  or  acquired   by  the   seller 

to  the  early  law  of  sale,   see  ante,  after  the  making  of  the  contract 

p.  64   n.  (r).  o'  sale  ;  sect.  5. 
(i)'Seen.  (e),  p.  71,  above. 
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appropriation,  reserve  the  right  of  disposal  of  the  goods  until 
certain  conditions  arc  fulfilled.  In  such  case,  notwithstanding 
tlie  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other 
bailee  or  custodier  for  the  purpose  of  transmission  to  tlie  buyer, 
the  property  in  the  goods  does  not  pass  to  the  buyer  until  the 
conditions  imposed  by  tlie  seller  are  fulfilled. 

(2.)  Where  goods  are  shiitped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  seller  or  his  agent,  the 
seller  is  prima  facie  deemed  to  reserve  the  right  of  disposal. 

(3.)  Where  the  seller  of  goods  draws  on  the  buyer  for  the 
price,  and  transmits  the  bill  of  exchange  and  bill  of  lading  to 
the  buyer  together  to  secure  acceptance  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if 
he  does  not  honour  the  bill  of  exchange,  and  if  he  wrongfully 
retains  the  bill  of  lading  the  property  in  the  goods  does  not  pass 
to  him. 

The  jDi'ovisions  above  stated  apply  to  sales  of  goods  Formation 
of  any  value.    But  the  rules  for  the  formation  of  a  valid  g^^g™  ^'^'^ 
contract  of  sale  (without  which  there  cannot  of  course 
be  any  transfer  of  ownership)  depends  upon  the   value 
of  the  goods.     Contracts  for  the  sale  of  goods  under  the 
vahie  of  10/.  are  governed  by  the  common  law  rules  for 
the  formation  of  contract  (/),  and  may  be  made  by  the 
mere  consent  of  the  parties  however  expressed,  whether 
in  writing,  by  word  of  mouth,  or  by  their  conduct  (-J?!). 
But  in  order  to  establish  a  binding  contract  for  the  sale  Ee(jui«itcs  lor 
of  goods  of  the  value  of  10/.  or  upwards,  the  require-  ioo^2'of*j|,e 
ments  of  the  4th  section  of  the  Sale  of  Goods  Act,  value  of  lo/. 
1893   (n),   must  be    satisfied.     This    section  re-enacts,  °^  "^'"''^^*^''' 
with  slight  alterations,  the  provisions  (o)   of  the  17th 
section  of  the  Statute  of  Frauds  (p),  as  amended  by 
Lord  Tenterden's  Act  {q),  and  runs  as  follows  : — ■ 

Sect.  4. — (1.)  A  contract  for  the  sale  of  any  goods  (r)  of  the  Contract  of 

value   of  ten  pounds  or  upwards   shall  not  be  enforceable  by  sale  for  10/. 

and  upward?. 

(Z)  See  }wsf,.  Part  II.  ch.  II.  the  revised  edition  of  the  Statutes 

{m}  Stat.  56  &  57  Viet.   c.  71,  this  is  sect.  16. 
s.  3.  (q)  Stat.  9  Geo.  lY.  c.  14,  s.  7. 

(n)  Stat.  56  &  57  Vict.  c.  71.  (r)  See    ante,    p.    70,    n.     (d). 

(o)  Repealed  uj  sect.  60  of  the  Sect.  17  of  the  Statute  of  Frauds 

Act  of  1893.  spoke  of  "goods,  wares  and  mer- 

(p)  Stat.  29  Car.  11.  c.  3.     In  chandizes." 
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action  unless  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  contract,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  contract  be  made  and  signed  by 
the  party  to  be  charged  or  his  agent  in  that  behalf. 

(2.)  The  provisions  of  this  section  apply  to  every  such  con- 
tract, notwithstanduig  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery. 

(3.)  There  is  an  acceptance  of  goods  within  the  meaning  of 
this  section  when  the  buyer  does  any  act  in  relation  to  the  goods 
which  recognises  a  pre-existing  contract  of  sale  whether  there  be 
an  acceptance  in  performance  of  the  contract  or  not. 

(4. )  The  provisions  of  this  section  do  not  apply  to  Scotland. 

The  17th  section  of  the  Statute  of  Frauds  has  been 
interpreted  by  a  vast  number  of  cases  decided  on  almost 
every  one  of  the  phrases  it  contains  (*•) ;  and  these  cases 
of  course  remain  authorities  upon  the  construction  of 
the  4th  section  of  the  Sale  of  Goods  Act,  so  far  as  its 
What  is  an  provisions  repeat  the  previous  enactments.  The  chief 
ami  actual  re-  difficulty  has  been  to  determine  the  exact  meaning  of 
ceipt  within  the  acceptance  of  part  of  the  goods  and  actual  receipt  of 
.i,„  ,.^„^„^.  ^^^  same,  required  on  the  part  of  the  buyer,  and  to  as- 
certain in  each  particular  case  whether  such  acceptance 
and  actual  receipt  have  taken  place  or  not.  The  ac- 
ceptance required,  as  to  which  an  authoritative  rule  is 
now  supplied  by  the  3rd  sub-section  of  the  present 
enactment,  is  not  necessarily  such  as  shall  pi-eclude  the 
purchaser  from  afterwards  objecting  to  the  quality  of 
the  goods  (t),  and  it  may  be  prior  to  the  receipt  (u). 
Actual  receipt  seems,  according  to  the  great  pre- 
ponderance of  authority,  to  mean  receipt  of  the  pos- 

(s)  See  Benjamin  on  Sales,  Bk.  15  Q.  B.  D.  228.     See,  however, 

I.  Pt.  11.  72  et  seq.  2nd  ed.  ;  93  Hiint    v.    Hecht,    8    Exch.    814  ; 

et  seq.  4th  ed.  Nicholson  v.   Boivcr,   1    E.  &  E. 

(<)  Morton  v.  Tihhdt,  15  Q.  B.  72  ;  Smith  v.  Hudson,  6  B.  &  S. 

428  ;  Bushcll  v.  Wheeler,  15  Q.  B.  431. 

442  ;  Curric  v.  Andason,  2  E.  &  (m)  Cusack  v.  Robinson,  1  B.  & 

E.   592,    600  ;    Page   v.    Morgan,  S.  299. 
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session  of  the  goods,  and  to  be  merely  correlative  to 
delivery  of  possession  on  the  part  of  the  vendor  {x). 
There  must,  therefore,  be  an  actual  transfer  of  the 
article  sold,  or  some  part  thereof,  by  the  seller,  and  an 
actual  taking  possession  of  it  by  the  buyer  (?/).  The 
possession  of  a  simple  bailee  is,  however,  as  we  have 
seen  (z)  constructively  the  possession  of  the  bailor. 
If  therefore  the  vendor  should  change  his  character 
and  become  the  bailee  of  the  purchaser,  there  may  be  a 
sufficient  actual  receipt  in  law  on  the  part  of  the  pur- 
chaser, although  the  goods  still  remain  in  the  possession 
of  the  vendor  («).  So  if  any  part  of  the  goods  be  de- 
livered to  an  agent  of  the  buyer,  or  to  a  carrier,  whether 
named  by  him  or  not,  this  is  a  sufficient  receipt  (b)  by 
the  buyer  himself  (c) ;  and  if  the  goods  should  be  in 
the  possession  of  a  warehouseman  or  wharfinger  at  the 
time  of  sale,  the  receipt  by  the  purchaser  of  a  delivery 
order,  provided  it  were  coupled  with  the  assent  of  the 
bailee,  would  be  a  sufficient  receipt  of  the  goods  within 
the  statute  (d).  The  wharfinger  holds  the  goods  as  the 
agent  of  the  vendor,  until  he  has  agreed  with  the  pur- 
chaser to  hold  for  him.  Then,  and  not  till  then,  the 
wharfinger  is  the  agent  or  bailee  of  the  purchaser,  and 
the  possession  of  such  wharfinger  is  that  of  the  pur- 
chaser ;  and  then  only  is  there  a  constructive  delivery 
to  him  (e). 

The  requisitions  of  the  statute,  it  will  be  observed.  The  requisi- 
are  in  the  alternative.     Either  the  buyer  must  accept  gJXitelare  in 

the  altenia- 

(.t)  Benjamin    on    Sales,    140,  Hart  v.  BusJi,  1  E.,  B.  &  E.  494,  tive. 

2nd  ed.;  169,  4th  ed.  498  ;  Benjamin  on  Sales,  135,  2nd 

(y)  BaldajY.  Parker,  2  B.  &  C.  ed. ;  164,  4th  ed.  ;  stat.  56  &  57 

37,  41.  Yict.  c.  71,  s.  32,  sub-s.  1. 

(2)  Ante,  pp.  54,  65.  {d)  Bcntcdl  v.  Burn,  3  B,  &  C. 

(a)  Castle  v.  Swordcr,  6  H.  &  N.  423  ;  Pearson  v.   Daicson,   1  E., 

828  ;  Benjamin  on  Sales,  132,  2nd  B.  &  E.  448.     See  ante,  p.  67. 

ed. ;  161,  4th  ed.  (e)  Farina  v.    Home,  16  M.  & 

(h)  Hwt  wot  aceeptance  ;  Benja-  "VV.  119,123;  Benjamin  on  Sales, 

min  on  Sales,  124,  135,  2nd  ed.;  132,  2nd  ed.;  161,  4th  ed. ;  stat. 

153,  164,  4th  ed.  56  &  57  Vict.  c.  71,  s.  29,  sub-s.  3. 

(c)  Dawes  v.  Peel;  8  T.  R.  330 ; 
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part  of  the  goods  sold,  and  actually  receive  the  same, 
or  he  must  give  something  in  earnest  or  in  part  of  pay- 
ment, or  some  note  or  memorandum  in  writing  must  be 
signed.  In  the  absence  of  the  two  former  alternatives, 
therefore,  sales  of  goods  of  the  value  of  lOL  or  more 
must  be  established  by  the  evidence  of  a  note  or 
:MoinonuKluin  memorandum  in  writing  duly  signed  (/).  It  is  generally 
111  wilting.  necessary,  in  order  to  satisfy  the  statute,  that  the  terms 
of  the  contract  should  so  appear  from  the  writing  as  to 
enable  the  Court  to  understand  what  they  were.  But 
where  there  is  no  actual  agreement  as  to  price,  the  price 
need  not  appear  in  writing ;  for  the  law  implies  a 
promise  by  the  buyer  to  pay  a  reasonable  price  (</).  If, 
however,  a  price  be  orally  agreed  on,  it  must  be  shown 
in  writing  in  order  to  satisfy  the  statute  (II).  The  only 
signature  required  by  the  statute  is  that  of  the  party  to 
be  charged  or  his  agent,  the  contract  thus  being  en- 
forceable at  the  option  of  the  party  who  has  not 
signed  (i).  But  it  is  settled  that  the  memorandum 
must  show,  by  name  or  description,  who  is  the  party  in 
whose  favour  the  other  is  to  be  charged,  or  the  contract 
cannot  be  enforced  {k).  An  auctioneer  is  the  agent  for 
both  parties  at  a  public  sale  for  the  purpose  of  sign- 
ing {I).  Brokers,  also,  as  a  general  rule,  are  agents  for 
both  parties,  and  their  signature  to  the  memorandum  or 
note  of  the  agreement  is  binding  on  both  principals,  if 
the  memorandum  be  otherwise  sufficient  under  the 
statute  (77i).     So  that  an  entry  of  a  sale  in  a  broker's 


(/)  See   Lee  v.  Griffin,  1  B.  &  (</)  Stat.  58  &  57  Vict.  c.  71, 

S.  ii72 ;    Wilkinson  v.   Evans,   L.  s.  8. 

11.  1   C.  P.  407  ;   Vandenhergh  v.  {h)  Benjamin    on    Sales,    184, 

Spooner,  L.  R.  1  Ex.  316  ;  Lucas  2nd  ed. ;  225,  4th  ed. 

V.  Dixon,  22  Q.  B.  D.  357.     An  (?)  Benjamin  on  Sales,  188,  2ud 

agreement,    letter    or    memoran-  ed. ;  231,  4th  ed. 

dum  made  for  or  relating  to  the  {k)  Lb.  169,  171,  2nd  ed.;  202, 

.sale    of    any    goods,     wares     or  204,  4th  ed. 

merchandise,  is  exempt  from  all  (l)  lb.  201,  2nd  ed. ;  246,  4tli 

stamp  duty  ;  stat.  54  &  55  Vict.  ed. 

c.  39,  First  Schedule,  tit.  Agree-  {m)  lb.  203,  2nded.;  249,  4th 

ment.  ed. 
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book,  signed  by  him,  may  be  sufficient  evidence  of  the 
contract  {n),  and  so  may  a  .broker's  bought  and  sold 
notes,  or  either  of  them,  provided  there  be  no  variance 
between  them  (o).  But  one  of  the  contracting  parties 
to  a  sale  cannot  be  the  agent  for  the  other  for  the  pur- 
pose of  signing  a  memorandum  of  the  bargain  (p). 
When  a  contract  for  the  sale  of  goods  is  made  valid 
solely  by  a  memorandum  in  writing  under  the  Sale  of 
Goods  Act,  the  memorandum  must  be  attested  and 
registered  in  accordance  with  the  Bills  of  Sale  Act, 
1878  (q),  in  order  to  give  it  complete  validity  with  regard 
to  goods  remaining  in  the  seller's  apparent  possession,  as 
against  his  creditors  and  subsequent  assignees  (r) :  but 
this  is  not  necessary  in  the  case  of  transfers  of  goods  in 
the  ordinary  course  of  business  of  any  trade  or  call- 
ing (s).  And  contracts  for  the  sale  of  goods,  which  are 
complete  and  valid  without  the  aid  of  writing,  are  not 
affected  by  the  provisions  of  the  Bills  of  Sale  Act  (f). 

It  appears  that  contracts  made  for  the  sale  of  goods  Effect  of  non- 
worth  101.  or  more  without  complying  with  the  condi-  ^^""IfcomU- 
tions  of  the  4th  section  of  the  Sale  of  Goods  Act  (u)  tions  of  sect.  4 
ai*e  not  void,  but  voidable  only ;  that  is,  they  hold  good  Goods  Act. 
until  set  aside  (x).     And  where  such  contracts  are  of  a 
nature  to  pass  the  property  in  the  goods  sold  (?/),  it 

(n)   Thompson   v.    Gardiner,    1  (r)  Re  Eoherts,  36  Ch.  D.  196. 

C.  P.  D.  777.  («)  Stat.  41  &  42  Vict.   c.   31, 

(o)  Goom  V.  AflaJo,  6  B.  &  C.  s,  4. 

117  ;  Sieveitright    v.    Archibald,  (t)  North   Central  Waggon  Co. 

17  Q.  B.   115';  Parton  v.  Crofts,  v.    Manchester,   Sheffield  th   Lin- 

16  C.  B.  N.  S.  11  ;  TJwmpson  v.  colnshire  Ry.  Co.,  35  Ch.  D.  191  ; 

Gardiner,   1   C.   P.    D.    777  ;   see  13   App.    Cas.    554  ;    Ramsay   v. 

Benjamin    on    Sales,    205—224,  Margrett,  10  Times  L.  R.  355. 

2nded. ;  251— 270,4tli  ed. ;  Black-  {u)  Ante,  p.  73. 

burn  on  Sale,  ch.  v.  pp.  78  et  scq.  {ic)  See   Leronx  v.   Brown,    12 

2nd  ed.  C.  B.  801  ;  Bailey  v.  Siveeting,  9 

{p)  Farehrother  v,  Simmons,  5  C.  B.  N.  S.   843,  '859  ;  Maddison 

B.     &    Aid.    333  ;    Sharman    v.  v.    Alderson,    8   App.    Cas.    467, 

Brandt,  L.  R.  6  Q.  B.  720.  488  ;   Britain  v.  Rossitcr,   11  Q. 

(5)  Stat.  41  &  42  Vict.  c.  31  ;  B.  D.  123,  127 ;  Pollock  on  Con- 
see  ss.  4,  8,  10,  and  s.  10  of  the  tract,  628,  5th  ed. 
amending  Act  of  1882,  stated  in  {y)  See  ante,  pp.  70 — 73. 
Appendix  A. 
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seems  that  tliey  will  confer  on  the  buyer  a  voidable 
title  to  the  goods  (s).  The  construction  of  the  4th 
section  in  this  respect  is  important  with  reference  to 
section  23  of  the  same  Act  enacting  that,  when  the 
seller  of  goods  has  a  voidable  title  thereto,  but  his  title 
has  not  been  avoided  at  the  time  of  sale,  the  buyer 
acquires  a  good  title  to  the  goods,  provided  he  buys 
them  in  good  faith  and  without  notice  of  the  seller's 
defect  in  title  (a).  For  example,  if  specific  chattels 
worth  10^.  be  sold  by  word  of  mouth,  without  delivery 
of  possession,  part  payment  or  earnest,  the  buyer 
would  appear  to  acquire  the  ownership  of  them  until  the 
contract  be  avoided.  And  under  the  23rd  section,  a  re- 
sale of  the  goods  by  the  buyer  in  the  meantime  to  a 
second  purchaser  buying  in  good  faith  and  without 
notice  of  the  defect  in  title  would  deprive  the  original 
seller  of  the  ownership,  which  would  otherwise  re-vest 
in  him  on  the  avoidance  of  the  contract. 


Wlien  tlie 
agreement 
not  to  be 
ppiformed 
within  a 
year. 


If  the  agreement  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  then,  how- 
ever small  be  the  value  of  the'  goods,  no  action  can  be 
brought  upon  it,  unless  the  agreement,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.  This  is 
another  jarovision  of  the  Statute  of  Frauds  (h),  and  will 
be  hereafter  noticed  more  particularly. 


Possession  of 
iCoods  sold. 


Although  the  property  in  goods  sold  may  pass,  as  we 
have  seen  (c),  from  the  seller  to  the  buyer,  immediately 
upon  the  formation  of  a  valid  contract  for  sale,  yet  the 
possession  of  the   goods  of  course  remains  with   the 


(z)  See  Load  v.  Green,  U  M.  & 
W.  216,  221  ;  White  v.  Garden, 
10  C.  B.  919  ;  Pease  v.  Gloahee, 
L.  R..  1  P..  C.  219,  229,  230  ; 
C'lough  V.  L.  tt"  iV".  JF.   Ry.  Co., 


L.  R.  7  Ex.  26,  Ziet  seq. 
{a)  See  ante,  p.  24,  n.  {m). 

(b)  29  Car.  II.  c.  3,  s.  4. 

(c)  A7ite,  pp.  70,  71. 
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vendor  until  he  deliver  them,  which  lie  is  bound  to  do 

when  the  purchaser  is  ready  to  pay  the  price,  but  not 

before,  unless  otherwise  agreed  (d).     And  if  the  whole  Vendor's  lien. 

of  the  price  be  not  duly  paid  or  tendered,  then,  where 

the  goods  have  been  sold  without  any  stipulation  as  to 

credit,  or  where  the  goods  have  been  sold  on  credit,  but 

the  term  of  credit  has  expired,   or  where  the  buyer 

becomes  insolvent  (e),  the  seller  remaining  in  possession 

of  the  goods  has  a  lien  upon  them  ;  that   is  to   say, 

notwithstanding  that  the  property  in  the  goods  may 

have  passed  to  the  buyer,  the  seller  is  entitled  to  retain 

possession  of  them   until   payment  or  tender  of  the 

whole  of  the  price  (/).     And  where  the  property  in  the 

goods  has  not  passed  to  the  buyer,  the  seller  has  a 

right  of  withholding  delivery  similar  to  and  co-extensive 

with  his  right  of  lien  (g).     Formerly,  the  seller's  lien 

remained  so  long  as  he  retained  actual  or  constructive  {h) 

possession  of  the  goods,  notwithstanding  that  he  had 

given  an  order  upon  the  warehousemen  or  other  actual 

custodians  of  the  goods,  authorizing  them  to  deliver  the 

goods  to  the  purchaser,  or   his  assigns  (i)  :    although 

where  a  seller  had  handed  over  to  the  buyer  warrants, 

which  authorized  the  delivery  of  the  goods  to  the  bearer 

only,  and  were  taken  to  represent  the  goods  by  the  usage 

of  trade,  the  seller  was  prevented  from  setting  up  his 

lien  against  the  holder  of  the  warrant  (A;).     But  in  this 

respect    the   law   has   been   altered ;    and  under  the  Vendor's  lie 

may  be  de- 
feated under 

(d)  Eawsonv.  Johnston,  1  East,  c.  71,  s.  62  (3).                                   Factors  Act. 

203  ;  Bloxam  v.  Sanders,  4  B.  &  (/)  Stat.  56  &  57  Vict.  c.  71, 

C.  941  ;  Stat.  56  &  57  Vict.  c.  71,  ss.  38,  39,  41. 

ss.  27,  28,  39  (2).  (f/)  Sect.  39  (2). 

(c)  A  person  is  deemed   to  Le  {h)  Ante,  pp.  54,  65. 

insolvent  within  the  meaning  of  (i)  Dixon  v.  Yates,  5  B.  &  Ad. 

the  Sale  of  Goods  Act,  1893,  who  313  ;  M'Eiuan  v.  Smith,  2  H.  L. 

either  has  ceased  to  pay  his  debts  C.  309  ;  Griffiths  v.  Perry,  1  E.  & 

in   the   ordinary  course  of  busi-  E.   680  ;  Grice  v.  Richardson,    3 

ness,  or  cannot  pay  his  debts  as  App.  Cas.  319  ;  see  ante,  p.  67  and 

they  become  due,  whether  he  has  n.  (c). 

committed  an  act  of  bankruptcy  {k)  Merchant   BctnMng   Co.    of 

(as  to  which,  see  post,  Pt.  II.  Ch.  London  v.  Phoenix  Bessemer  Steel 

IV.)  or  not  ;  stat.  56  &  57  Vict.  Co.,  5  Ch.  D.  205. 


so 
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Disposition 
of  goods  by 
l)uyer  in 
possession 
valid  under 
Factors  Act. 


Factors  Act,  1S81),  and  the  Sale  of  Goods  Act,  1893,  if 
the  vendor  hand  over  to  the  buyer  any  delivery  order 
or  other  document  of  title  (Z)  to  the  goods,  and  the 
latter  transfer  the  same  to  a  person  who  takes  it  in 
good  faith  and  for  valuable  consideration,  the  vendor's 
Hen  will  be  defeated  or  postponed,  according  as  the  last 
mentioned  transfer  were  made  by  way  of  sale,  or  by  way 
of  pledge  or  other  disposition  for  value  (m).  When  the 
goods  are  once  delivered  by  the  vendor  out  of  his  own 
actual  or  constructive  jDOSsessiou,  his  lien  is  gone  (n) : 
for  lien  in  law  is,  as  we  have  seen  (o),  merely  a  right  to 
retain  possession,  and  not  to  recover  it  when  given  up. 
But  the  vendor  may  exercise  his  right  of  lien,  notwith- 
standing that  he  is  in  possession  of  the  goods  as  agent 
or  bailee  or  custodian  for  the  buyer  (p).  Under  the 
Factors  Act,  1889,  and  the  Sale  of  Goods  Act,  1893  (q), 
where  a  person  having  bought  or  agreed  to  buy  goods, 
obtains  with  the  consent  of  the  seller  possession  of  the 
goods  or  of  the  documents  of  title  thereto,  the  latter  is 
liable  to  be  deprived  of  his  lien  or  otJicr  rigid  in  respect 
of  the  goods  by  the  delivery  or  transfer  over  of  such 
goods  or  documents  to  any  person  receiving  the  same 
in  good  faith  without  notice  of  the  seller's  lien  or  right. 
It  appears  that  one,  who  has  agreed  to  sell  goods  with- 
out parting  with  his  property  in  them  (r),  may  lose  his 


(I)  Including  any  bill  of  lading, 
dock  warrant,  warehouse-keeper's 
certificate,  and  warrant  or  order 
for  the  delivery  of  goods,  and 
any  other  docuinent  used  in  the 
ordinary  course  of  business  as 
proof  of  the  possession  or  control 
of  goods,  or  authorizing  or  pur- 
porting to  authorize,  either  by 
endorsement  or  by  (lelivery,  the 
possessor  of  the  document  to 
transfer  or  receive  the  goods 
thereby  represented  ;  stat.  52  & 
53  Vict.  c.  45,  s.  1  (4).  Such 
documents  are  excepted  from  the 
provisions  of  the  Bills  of  Sale 
Acts,  1878  and  1882  ;  stats.  41  & 


42  Vict.  c.  31,  s.  4;  45  &  46 
Vict.  c.  43,  s.  4. 

(vi)  Stat.  52  &  53  Vict.  c.  45, 
s.  10,  replacing  40  &  41  Vict.  c. 
39,  s.  5  ;  56  &  57  Vict.  c.  71,  s.s. 
47,  62. 

(n)  Stat.  56  &  57  Vict.  c.  71, 
s.  43. 

(o)  Ante,  pp.  57,  61. 

(;))  Stat.  56  &  57  Vict.  c.  71. 
s.  41  (2)  ;  see  avte,  p.  75. 

(q)  Stats.  52  &  53  Vict.  c.  45, 
s.  9,  see  s.  2  (1)  ;  56  &  57  Vict. 
c.  71,  s.  25  (2)  ;  ante,  p.  22, 
n.  (e). 

(r)  Ante,  pp.  70 — 73. 
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property  in  the  goods  in  this  manner,  if  he  allow  the 
buyer  to  obtain  possession  of  them  or  of  the  documents 
of  title  to  them  (s).  It  will  be  observed  that  the  above 
provisions  of  the  Factors  and  Sale  of  Goods  Acts  con- 
siderably modify  the  effect  of  the  common  law  rule  that, 
where  goods  are  in  the  possession  of  a  simple  bailee,  the 
bailor's  constructive  possession  is  not  transferred  merely 
by  handing  over  a  delivery  order,  without  the  assent  of 
the  bailee  (t).  As  we  have  seen  [u],  under  the  same  Disposition 
Acts,  when  a  buyer  of  goods  allows  the  vendor  to  seif°r°in  ^ 
remain  in  possession  of  them,  or  of  the  documents  of  possession 

•  1       c  1        •        1  •      J.-J.1     J.     valid  under 

title  (x)  to  them,  he  runs  the  risk  of  having  his  title  to  factors  Act. 

the  goods  displaced  by  the  delivery  or  transfer  of  the 

goods  or  documents  by  the  seller  to  any  person  receiv- 

iner  the  same  in  good  faiih  and  without  notice  of  the 

sale. 

Under  certain  circumstances,  the  vendor  of  goods  has 
a  right  to  resume  their  possession,  Avith  which  he  had 
previously  parted  under  a  contract  for  sale.     This  right  Stoppage  in 
is  called  the  right  of  stoppage  in  transitu;    and  it 
occurs  when  goods  are  consigned  entirely  or  partly  {y) 
on  credit  from  one  person  to  another,  and  the  consignee 
becomes  insolvent  (0)  before  the  goods  arrive.     In  this 
event  the  consignor  {a)  has  a  right  to  direct  the  captain 
of  the  ship,  or  other  carrier,  to  deliver  the  goods  to  him- 
self or  his  agent  instead  of  to  the  consignee,  who  has 
thus  become  unable  to  pay  for  them(fc).     The  right  of  First  allowed 
stoppage  in  transitu  was  first  allowed  and  enforced  only  (jhanceiy. 
by  the  Court  of  Chancery,  which  in  the  exercise  of  its 

(s)  Lee  V.  Butler,  1893,  2  Q.  B.  440. 
318,  where  possession  of  furniture  {z)  See  ante,  p.  79,  n.  {c). 

was  given  under  a  hire-purchase  {a)  See  stat.  56  &  57  Vict.  c. 

agreement.  71,  s.  38  (2)  ;  Bird  v.  Brown,  4 

{t)  Ante,  p.  67,  n.  {I).  Ex.  786. 

(u)  See  ante,  p.  22,  n.  (e).  {b)  The    law    of    stoppage    in 

\x)  Stats.  52  &  53  Vict.  c.  45,  transitu  is  now  regulated  by  the 

s.  8  ;  56  &  57  Vict.  c.  71,  s.  25(1);  Sale   of   Goods  Act,    1893,  stat. 

see  s.  48  (2).  66  &  57  Vict.  c.  71,  ss.  39,  44— 

(y)  Hodgson   v.   Lay,  7  T.   R.  48. 

W.P.P.  G 


OF   CHOSES  IN   POSSESSION. 

equitable  jurisdiction,  considered  that,  under  the  cir- 
cumstances above  mentioned,  it  was  very  allowable  in 
equity  for  the  consignor  to  get  liis  goods  again  into  his 
own  hands  (c).  But  the  right  was  subsequently  ac- 
knowledged and  enforced  by  the  courts  of  law.  As  this 
right  was  originally  of  equitable  origin  it  cannot  be 
expected  to  depend  on  strictly  legal  principles  ;  and  the 
doctrines  of  law  on  this  particular  subject  are  in  fact 
unlike  its  usual  doctrines  on  other  matters.  Thus  is  it 
at  variance  with  the  general  principles  of  law  that  a  man 
should  be  allowed  to  transfer  to  another  a  right  which 
he  has  not,  or  that  a  second  purchaser  should  stand  in 
a  better  position  than  his  vendor  (d)  ;  but  at  common 
law  the  consignee  of  goods  may,  by  indorsing  the  bill  of 
lading  to  a  bo7id  fide  indorsee,  defeat  the  consignor's 
right  to  stop  in  transitu  (e).  And  now,  under  the 
Factors  Act,  1889  (/),  and  the  Sale  of  Goods  Act, 
1893  (g),  where  aiiy  document  of  title  {h)  to  goods  has 
been  lawfully  transferred  to  any  person  as  buyer  or 
owmer  of  the  goods,  and  that  person  transfers  the  docu- 
ment to  a  person  who  takes  it  in  good  faith  and  for 
valuable  consideration,  then,  if  such  last-mentioned 
transfer  was  by  way  of  sale,  the  unpaid  seller's  right  of 
stoppage  in  transitu  is  defeated,  and  if  such  last- 
mentioned   transfer  was   by   way  of  pledge   or   other 

[c)  Wiseman  v.  Vandeputt,  2  the  consignor's  right  to  stop  the 
Vern.  203  ;  Snce  v.  Prcscot,  1  Atk.  goods  in  transitu.  In  such  a 
245.  case,  if   the    consignor  stop   the 

[d)  Dixon  v.  Yates,  5  B.  &  Ad.  goods,  the  amount  due  to  the  in- 
339  ;  see  ante,  pp.  23 — 25.  dorsee   upon   his    security    must 

[e)  Lickbarrow  v.  Mason,  2  T.  first  be  satisfied  ;  but,  subject 
R.  63  ;  1  H.  Bl.  357  ;  6  East,  21  ;  thereto,  the  consignor  will  be 
1  Smith's  Leading  Cases,  737,  entitled  to  the  goods,  or  the  pro- 
807,  9th  ed.  ;  Jenkyns  v.  Ushorne,  ceeds  of  sale  of  the  goods,  for 
7  Man.  &  Gr.  678,  699  ;  Roger  v.  his  own  benefit ;  Re  Westzinthus, 
TlicComptoird'Escomptede  Paris,  5  B.  &  Ad.  817;  Spalding  v. 
Law  Kep.  2  P.  C.  393.  See  Ex  Ruding,  6  Beav.  376  ;  Kemp  v. 
parte  Golding,  Davis  tSs  Co.,  Falk,  7  App.  Cas.  573. 
Limited,  Re  Knight,  13  Ch.  D.  (/)  Stat.  52  &  53  Vict.  c.  45, 
628.  The  indorsement  and  de-  s.  10,  replacing  40  &  41  Vict.  c. 
livery  of  a  bill  of  lading  by  way  39,  s.  5. 

of    security    for    an    advance   of  (f/)  Stat.  56  &  57  Vict.  c.  71,  s.  47. 

money  does  not  absolutely  defeat  (h)  Ante,  p.  SO,  n.  (/). 
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disposition  for  value,  the  unpaid  seller's  right  of  stoppage 
in  transitu  can  only  be  exercised  subject  to  the  rights 
of  the  transferee.  So  a  delivery  of  goods  to  a  carrier, 
whether  named  by  the  buyer  or  not,  is  deemed,  primid 
facie,  to  be  a  delivery  of  the  goods  to  the  buyer  (i),  and 
divests  the  seller's  lien  for  unpaid  purchase-money, 
unless  he  reserve  the  right  of  disposal  of  the  goods  (Ic). 
But  until  the  transit  is  completely  ended,  or  the  goods 
come  to  the  actual  possession  of  the  buyer  or  his 
agent  (/),  the  seller's  right  to  stop  them  in  transitu 
may  still  be  exercised  in  the  event  of  the  buyer's  in- 
solvency {ni),  unless  such  right  be  defeated,  as  we  have 
said,  by  a  bond  fide  transfer  of  the  bill  of  lading,  or  other 
document  of  title  {n).  Thus,  although  by  the  sale  of 
the  goods  the  property  in  them,  involving  the  risk  of 
their  loss  (o),  may  have  passed  to  the  purchaser,  and 
although  the  possession  of  them  have  been  delivered  to 
a  carrier  named  by  him,  still  such  possession  may  be 
resumed  by  the  vendor  during  the  journey,  in  the 
event  of  the  insolvency  of  the  vendee.  As  this  right  is 
a  departure  from  legal  principles  on  the  vendor's  be- 
half, it  is  allowed  only  in  case  the  buyer  becomes 
insolvent  (p).  When  possession  of  goods  has  been 
resumed  by  the  vendor  under  his  right  of  stoppage  in 
transitu,  he  is  restored  to  the  lien  for  the  unpaid 
purchase-money  which  he  had  before  he  parted  with 
such  possession  {q). 

If  the  whole  of  the  price  of  goods  be  not  duly  paid  Re-sile  iiy 
or   tendered,  the   seller,  besides  the  above-mentioned  goods, 
rights  of  lien,  withholding  delivery  and  stoppage   in 
transitu  (r),  has  a  right  of  re-sale  as  limited  by  the 

{i)  Stat.  56  &  57  Vict.  c.  71,           (o)  See  sect.  20. 

s.  32  (1).  ip)  See  ante,  p.  80,  n.  {I), 

{k)  Sect.  43.  (gi)  Sect.  44;  Benjamin  on  Sales, 

{I)  See  sect.  45.  723—725,  2ad  ed.;  898,  4th  ed. 

{m.)  Sect.  44.  (r)  Ante,  pp.  79,  81. 
(n)  Sect.  47. 

G   2 
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Sale  of  Goods  Act  (s).  That  is  to  say,  where  the  goods 
are  of  a  perishable  nature,  or  where  the  unpaid  seller 
gives  notice  to  the  buyer  of  his  intention  to  re-sell,  and 
the  buyer  does  not  within  a  reasonable  time  pay  or 
tender  the  price,  the  seller  may  re-sell  the  goods  and 
recover  from  the  original  buyer  damages  for  any  loss 
occasioned  by  his  breach  of  contract  (t).  Where  an 
unpaid  seller,  who  has  exercised  his  right  of  lien  or 
retention  or  stoppage  in  transitu,  re-sells  the  goods, 
the  buyer  acquires  a  good  title  thereto  as  against  the 
original  buyer  («)•  But  the  original  contract  of  sale  is 
not  rescinded  by  the  mere  exercise  by  an  unpaid  seller 
of  his  right  of  lien  or  retention  or  stoppage  in  tran- 
situ {x),  or  by  a  re-sale  under  the  seller's  power  of  re- 
sale implied  by  law  (?/).  So  that  if  the  goods  be  so  re- 
sold for  more  than  the  original  price,  the  original  buyer 
will  be  entitled  to  the  surplus  (s).  For  the  vendor's 
implied  power  of  re-sale  is  merely  to  realize  the  price, 
and  resembles  the  right  of  a  pawnee  of  goods  with  a 
power  of  sale  (a).  But  where  the  seller  expressly 
reserves  a  right  of  re-sale  in  case  the  buyer  should 
make  default,  and  on  the  buyer  making  default,  re-sells 
the  goods,  the  original  contract  of  sale  is  thereby  re- 
scinded, though  without  prejudice  to  any  claim  the 
seller  may  have  for  damages  (b).  In  this  case  therefore 
the  original  buyer  has  no  claim  to  any  profit  on  the  re- 
sale, for  the  ownership  of  the  goods  only  passed  to  him 
conditionally,  and  on  exercise  of  the  right  of  re-sale 
reserved,  his  title  to  the  goods  was  avoided  (c).  As, 
however,  a  sale  reserving  an  express  right  of  re-sale 

(s)  Stat.   56   k  57  Vict.   c.  71,           (a)  Benjamm  on  Sales,  644,  648, 

ss.  38,  39.  655,  2nd  ed.;  792,  797,  804,  4th 

{t)  Sect.  48  (3).  ed.;  ante,  p.  53. 

(m)  Sect.  48  (2).  {b)  Stat.  56  &  57  Vict.  c.  71, 

(x)  Sect.  48  (1).  s.  48  (4). 

(y)  Benjamin     on    Sales,    653,  (c)  Lamond  v.  Davall,  9  Q,  B. 

£ad  ed.;  803,  4th  ed.  1030  ;  Sug.  V.  &  P.  39,  14th  ed., 

(j)  lb.   648   2rd      (t     97,  4th       Benjamin    on    Sales,    653—654, 

cd.  2ud  ed. 
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gives  the  purchaser  a  voidable  title  to  the  goods,  a  re- 
sale by  hi  in  bof'orc  his  title  is  avoided  to  a  second  pur- 
chaser buying  in  good  faith  without  notice  of  the  defect 
in  title,  would  appear  to  deprive  the  original  seller,  or 
the  purchaser  from  him,  of  the  ownership  which  would 
otherwise  vest  in  one  of  them  upon  exercise  of  the 
seller's  right  of  re-sale  (d).  The  exercise  of  the  seller's 
right  of  re-sale,  whether  it  be  implied  by  law  or  ex- 
pressly reserved,  is  further  subject  to  the  above- 
mentioned  provisions  of  the  Factors  and  Sale  of  Goods 
Acts  as  to  dispositions  by  buyers  and  sellers  who  are  in 
possession  of  the  goods  sold,  or  the  documents  of  title 
thereto  (e). 

There  is   one   case   in   which  the  property  in  goods  Satisfaction 

passes  from  one  person  to  another  by  payment  of  their  °f  ^^  i"dgmeiit 
,  .  ,  '■  ,         ,  ^  for  the  valuR 

value  without  any  actual  sale.      On  satisfaction  of  a  of  goods  in 
judgment  obtained  in  an  action  of  trespass,  detinue  or  wroTaful  ^^^ 
trover  (/)  for    the  value  of  goods    wrongfully  taken,  deprivation 
detained  or  converted,  as  damages,  the  property  in  the 
goods  became  completely  vested  in  the  defendant  (g). 
If  therefore,  in  any  action  for  the  wrongful  deprivation 
of  goods  under  the  present  practice  (h),  the  value  of 
the  goods  be  assessed  as  damages  (i),  the  defendant,  on 
payment  of  the  amount  of  the  damages,  but  not  before, 
will  be  entitled  to  retain  the  goods  in  respect  of  which 
the  action  is  brought ;  and  the  complete  ownership  of 
them  will  vest  in  him  accordingly. 


{(l)  Sect.     23,    ante,     pp.     77,  plaintiff    shonld    have   sustained 

78.  any  special  damage  through  the 

(c)  Ante,  pp.  22,  n.  (c),  80,  81.  loss  of  the  goods  ;  see  Bodlcy  v. 

(/)  Ante,  ])p.  12,  15,  16.  llcynolds,  8  Q.  B.  779  ;  France  v. 

{(•/)  Cooper  V.  Shepherd,  3  C.  B.  Gaudet,  L.  R.  6  Q.  B.  199  ;  Mul- 

266,  272  ;  Brinsmead  v.  Harrison,  liner  v.  Florence,  3  Q.  B.  D.  484, 

L.   R.    6    C.    P.    584  ;    Ex  parte  490  ;  Johnson  v.  Lancashire  and 

Drake,  Re  Ware,  5  Ch.  D.  866.  Yorkshire  Fi/.   Co.,    3  C.    1'.    D. 

(h)  A7ite,  pp.  20,  50.  499,  506  ;    Jliort  v.  London  and 

(i)  The  measure  of  damages  in  North  Western  Ry.  Co.,   4  Ex.  D. 

such    actions     is     generally    the  188. 
value  of  _  the  goods,   unless  the 
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Jlortgage  Goods  may  be  the  object  of  a  mortgage,  as  well  as  of 

°  ""'^  ^'  an  absolute  conveyance  or  sale.     A  mortgage  of  goods 

is  analogous  to  a  mortgage  of  land  (/.;);  and  has  usually 
taken  the  form  of  an  assignment  of  specified  chattels 
by  deed  to  a  person  advancing  money  as  a  loan,  with  a 
proviso  for  redemption  of  the  mortgaged  goods  on  repay- 
ment of  the  money  lent  with  interest  at  a  specified 
time ;  and  it  has  been  usual  further  to  provide  that  the 
mortgagor  shall  retain  possession  of  the  goods  until 
default  shall  be  made  in  payment,  in  which  case  the 
mortgagee  shall  be  at  liberty  to  take  possession  of  the 
goods  and  sell  them  (I).  Under  such  a  deed  the  pro- 
perty in  the  mortgaged  chattels  passed  at  once  to  the 
mortgagee  (711),  the  mortgagor  retaining  only  their 
possession  according  to  the  terms  of  the  deed,  until  he 
should  make  default  in  payment  (n),  with  a  legal  right 
to  redeem  the  goods  by  payment  within  the  exact  time 
specified.  If  the  mortgagor  made  default  in  payment, 
the  mortcjao^ee  became  entitled  according  to  the  terms 
of  the  deed  to  take  possession  of  the  goods.  If  he  did 
so,  the  mortgagor,  having  parted  with  the  ownership  as 
well  as  the  possession  of  the  goods,  had  no  legal  remedy 
to  recover  them,  in  case  he  were  afterwards  enabled  to 
pay  what  was  due  from  him  (o).  In  equity,  however, 
he  would  have  been  admitted  to  redeem  the  goods,  not- 


[k)  See  Williams,  E.  P.  499  ct  liad   made   default   in  payment ; 

seq.,  17th  ed.  Bradley  v.    Copley,  1  C.  B.  685  ; 

(l)  See  Jairaau's Conveyancing,  Brierley  v.  Kendall,  17  Q.  B. 
T.  244,  vi.  277,  3rd  ed.  by  Sweet  ;  937  ;  ante,  p.  50.  In  this  re- 
Davidson,  Free.  Conv.  vol.  ii.  spect  a  mortgage  of  goods  differs 
pt.  ii.  pp.  693  ct  scq.,  699,  1133,  ironi  a  mere  pledge,  in  which  the 
3rd  ed.;  141  ciscg".,  146, 593, 4th  ed.  property   in    the   goods    remains 

{m)  Ante,    p.     68;      Gale     v.  with  the  pledgor ;  and  the  pledgee, 

Biirncll,  7  Q.  B.  850.  though  he  may  have  power  to  sell 

(n)  The   proviso   entitling   the  them,  obtains  possession  only,  the 

mortgagor   to   possession   of    the  riglit  to  retain  which  enables  him  to 

goods  until  default  gave  liim  for  the  maintain  trover  for  them  against 

time  the  exclusive  right  to  their  all    persons,    while    the    pledge 

possession,  and  therefore  disabled  continues  ;  ante,  pp.  53 — 55. 
the     mortgagee    from     bringing  (o)  See  Maugham  v.  Sharpe,  17 

trover   for    the   goods    against   a  C.  B.  N.  S.  443  ;  Johiison  v.  JDij)- 

atrauger  until  after  the  mortgagor  rose,  1893,  1  Q.  B.  512. 
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withstanding  that  the  appointed  time  for  payment  of 
his  debt  were  past(p).  But  he  would  of  course  have 
l^een  bound  by  any  sale  of  the  goods  duly  made  by  the 
mortgagee  in  accordance  with  the  deed  {q)  ;  and  in 
case  of  such  a  sale,  would  only  have  been  entitled,  even 
in  equity^  to  any  surplus  realized  by  the  mortgagee 
beyond  his  debt  and  costs.  Although  mortgages  of  Bill  of  sale, 
chattels  have  been  usually  made  by  deed  of  assignment 
(generally  called  a  bill  of  sale),  at  common  law,  a 
mortgage  of  goods  may  be  made  without  deed.  For  a 
mortgage  of  chattels  is  but  a  conditional  sale  of  them  ; 
and  the  property  in  goods  may  pass  to  a  purchaser  of 
them  under  a  conditional  as  well  as  an  absolute  sale(r) ; 
and  there  is  no  necessity  at  common  law  for  any  condi- 
tion or  proviso  for  redemption  respecting  personal 
chattels  to  be  made  by  deed  ;  it  may  well  be  made  by 
parol  (s).  At  the  present  time,  however,  all  written 
instruments  creating  mortgages  of  goods  are  required 
to  be  executed  in  conformity  to  the  conditions  of  the 
Bills  of  Sale  Acts,  1878  and  1882  {t).  For  by  the  latter  BQls  of  Sale 
statute,  all  bills  of  sale  of  personal  chattels  given  by  ^^^j  i%^'>. 
way  of  security  for  the  payment  of  money,  are  abso- 
lutely void,  unless  duly  made  and  registered  in  accord- 
ance with  the  forms  thereby  required  {n).  The  same 
Act  also  makes  void  all  such  bills  of  sale  given  in  con- 
sideration of  any  sum  under  thirty  pounds  {x).  But, 
although  these  Acts  make  void  informal  documents 
giving  a  right  to  take  possession  of  goods  as  security 

{p)  JRijal  V.  Roberts,  Barn.  Ch.  operate    by    way     of    mortgage, 

38  ;  Kemp  v.    Westbrook,  1  Ves,  pledge,  charge,  or  other  security  ; 

sen.    278;     Johnson  v.    Diprose,  stat.  56  &  57  Vict.  c.  71,  s.  61  (4). 

1893,  1  Q.  B.  512,  (s)  Litt.  s.  365  ;  Beeves  v.  Cap- 

(o)  Ex  parte   Official   Rf.ceivcr,  per,  5  Biug.  N.  C.  136  ;  Thomson 

lie  Morritt,  18   Q.  B.  D.  222,  232  v.  Pdtitt,  10  Q.  B.  101  ;  Flory  v. 

— 236.  Denny,  7  Ex.  581. 

(rM7i/'c,pp.70,71amln.(/0.  The  (0  Stats.  41  k  42  Vict.  c.  31  ; 

provisionsof  the  Sale  of  Goods  Act,  45  &  46  Vict.  c.  43. 

1893,  relating  to  contracts  of  sale,  (m)  Stat.  45  &  46  Vict.  c.  43, 

do    not,    however,   apply  to   any  ss.    8,    9  ;    Davies    v,    Recs,    17 

transaction  in  the  form  of  a  con-  Q.  B.  D.  408. 

tract  for  sale  which  is  intended  to  (x-)  Sect.  12. 
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for  a  debt  (y),  they  do  not  apply  to  documents  accom- 
panying transactions  in  which  the  possession  of  goods 
is  transferred  as  security  for  a  debt,  as  in  the  case  of  a 
pledo-e  {z).  And  sales  (a)  and  mortgages,  which  operate 
as  complete  assurances  of  the  property  in  goods  and 
are  valid  and  perfect  without  the  aid  of  writing,  are  not 
affected  by  the  provisions  of  the  Acts  (6).  The  main 
provisions  of  the  Bills  of  Sale  Acts  are  stated  in  the 
Appendix  (c),  to  which  the  reader  is  referred  for  more 
particular  information  concerning  them.  They  are 
important,  but  exceedingly  complicated,  and  difficult  to 
understand.  As  we  shall  presently  see,  mortgages  of 
goods,  which  remain  in  the  mortgagor's  possession, 
order  or  disposition  in  his  trade  or  business,  are  liable 
to  be  avoided  in  the  event  of  his  bankruptcy,  though 
duly  made  and  registered  under  the  Bills  of  Sale  Acts. 


Transfer  in 
equity  of  pro- 
perty in 
chattels. 


A  few  w^ords  may  be  added  with  respect  to  the 
transfer  in  equity  of  property  in  chattels.  This  takes 
place  either  by  the  creation  by  one,  who  is  both  legal 
and  beneficial  owner  of  chattels,  of  a  trust  in  favour  of 
another,  or  by  the  assignment  by  one,  for  whom  chattels 
are  held  in  trust,  of  his  equitable  interest  therein.  As 
we  have  seen  (d),  a  trust  of  chattels  may  be  well 
declared  by  word  of  mouth,  and  is  valid,  without  any 
transfer  of  possession,  though  not  made  for  valuable 
consideration.  In  other  respects  the  creation  of  trusts 
of  chattels  is  governed  by  the  same  rules  as  in  the  case 
of  land  (e).  Thus  equity  will  not  lend  its  aid  to  perfect 
or  uphold  an  incomplete  transfer  of  the  legal  owner- 


(y)  Ex  parte  Parsons,  Ee  Town- 
send,  16  Q.  B.  D.  632. 

(s)  Ex  parte  Huhbard,  Be  Hard- 
wick,  17  Q.  B.  D.  690  ;  Hilton  v. 
T%icker,  39  Cli.  D.  669  ;  Morris 
V.  Delohhel  Flipo,  1892,  2  Ch. 
352  ;  Charlesworthv.  Mills,  1892, 
A.  C.  231. 

(a)  Ante,  p.  77. 


{b)  Neivlove  v.  Shrcusbury,  21 
Q.  B.  D.  41  ;  see  Re  Watson,  Ex 
IM.rte  Official  Receiver,  25  Q.  B.  D. 
27  ;  Beckett  v.  Tower  Assets  Co. 
1891,  1  Q.  B.  638. 

(c)  Appendi.x;(A.),  ^W5<. 

{d)  Ante,  pp.  26,  64. 

(c)  See  Williams,  R.  P.  171— 
173,  17th  ed. 
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ship  of  chattels  intended  as  a  gift  (/).  And  trusts  may 
be  implied  from  the  acts  of  parties  as  well  as  expressly- 
declared.  For  instance,  when  particular  chattels  become 
subject  to  a  contract  to  transfer  them  made  by  their 
owner  and  capable  of  specific  enforcement,  a  trust  will 
be  implied  in  favour  of  the  intended  transferee,  and  the 
equitable  ownership  of  the  goods  will  pass  to  him 
accordingly  ((/).  With  regard  to  the  transfer  of  the 
equitable  ownership  of  chattels  by  one,  on  trust  for 
whom  they  are  held,  the  Statute  of  Frauds  requires  all 
assignments  or  grants  of  any  trust  or  confidence  to  be 
in  writing  signed  by  the  assignor,  or  by  will  (h) ;  and 
makes  no  mention  of  any  exception  in  the  case  of 
chattels  (i).  All  written  declarations  of  trust  of  chattels 
made  without  transfer,  and  all  written  agreements, 
by  which  a  right  in  equity  to  any  personal  chattels  is 
conferred,  are  now  subject  to  the  provisions  of  the  Bills 
of  Sale  Acts,  ]  878  and  1882,  unless  made  for  the  benefit 
of  creditors  generally  or  by  way  of  marriage  settlement. 
They  must  therefore  be  duly  attested  and  registered 
under  the  Act  of  1878,  if  intended  to  operate  as  an 
absolute  equitable  transfer  of  the  chattels,  or  else  they 
will  be  liable  to  be  avoided,  as  against  the  creditors  of 
the  transferring  party,  with  respect  to  any  chattels 
which  remain  in  his  apparent  possession,  for  more  than 
seven  days  after  their  execution  ;  and  if  made  by  way 
of  security  for  the  payment  of  money,  they  must  be  duly 
made  and  registered  in  accordance  with  the  forms 
required  by  the  Act  of  1882,  or  else  they  will  be 
absolutely  void  (k).     As  we  have  seen  {I),  transfers  of 


(/)  Richards  y.Ddbridge,L.'R.  Trusts,  cli.  29,  s.  1,  §  3,  p.   779, 

18  Eq.  11.  9th  ed. 

(g)  See   Burn   v.   Carvalho,    4  (^•)  See  stats.    41    &    42    Vict. 

My.  &  Cr.   690  ;  Ex  parte  Mon-  c.  31,    ss.   4,  8,  10,  11  ;  45  &  46 

tagu,  Re  O'Brien,  1  Cli.  D.  554  ;  Vict.    c.     43,    ss.     3,    4,  8—10; 

post,  p.  90.  stated  in  Appendix  (A.),  2'ost. 

(h)  Stat.  29  Car.  II.  c.  3,  s.  9.  (I)  Ante,  p.  77  ;  see  Appendix 

(j)  See   Pollock    on    Contract,  {A..),  iiost. 
207,  4th  and  5th  ed. ;  Lewin  on 
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goods  in  the  ordinary  course  of  business  of  any  trade  or 
calling  are  excepted  from  the  provisions  of  the  Bills  of 
Sale  Acts  ;  and  so  are  delivery  orders  and  similar 
documents  of  title  to  g^oods. 


A  f^rant  can- 
Dot  be  made 
of  that  in 
which  a  man 
has  no  actual 
or  potential 
property. 


Contract  to 
assign  after- 
acquired 
chattels. 


Although    the   property  in    personal   chattels    may 
be    freely    aliened,    it    is    impossible    for    a   man    to 
make  a  valid  grant  in   law  of  that  in  which  he  has 
no  actual    or   potential   property,  but    which   he  only 
expects  to   have.     A  person  who  has    an    interest  in 
land  may  grant  all  the   fruit  which  may  grow  upon 
it  hereafter  (rt).     So  a  grant  of  the  next  year's  wool 
of  all  the  sheep  which  a  man  now  has  is  valid,  because 
he  has  a  potential  property  in  such  wool  (h).     But  a 
grant  of  the  wool  of  all  the  sheep  which  a  man  ever 
shall  have  is  void  (c).     And  in  the  same  manner  the 
assignmentof  a  man's  stock-in-trade  passes  ih.e property , 
or  legal  ownership,  in  such  articles  only  as  are  his  at 
the  time   he   executes  such  assignment,  and  does  not 
pass  the  property  in  any  other  articles  which  he  may 
afterwards  purchase  {d)  ;  not  even  if  the  instrument  of 
assignment  should  purport  to  convey  all  goods  which 
should  at  any  time  thereafter  be  in  or  upon  his  dwell- 
ing-house (e).     But  a  man  may  contract  to  transfer  the 
property  in  chattels,  which    may  afterwards  come    to 
belong  to  him  ;  and,  if  the  contract  be  made  for  valu- 
able   consideration    and    the    chattels    be    sufficiently 
identified,  he   may  be  compelled,   under  the   equitable 
jurisdiction    of  the  court  to  enforce  the  specific  per- 
formance of  contracts,  to  transfer  his  ownership  in  such 


(a)  Grantham  v.  Hau-ley,  Hob. 
132  ;  Fetch  v.  Tutin,  15  M.  &  W. 
110  ;  see  also  Cleynents v.  Matthews, 
11  Q.  B.  D.  808  ;  Cf.  Williams, 
R.  P.  65  andn.  (h),  17th  ed. 

{b)  I'er  Pollock,  C.  P.,  15  M.  & 
W.  116. 

(c)  Com.  Dig.  tit.  Grant  (D). 

(d)  Tapficld  V.  Hillman,  6  Man. 


&  Gr.  245  ;  S.  C.  6  Scott,  N.  E. 
967. 

(c)  Lunn  v.  Thornton,  1  C.  B. 
379  ;  Gale  v.  Burnell,  7  Q.  B. 
850  ;  Beldinrj  v.  Head,  11  Jur. 
N.  S.  547  ;  3  H.  &  C.  955  ;  Collyer 
V.  Isaacs,  19  Ch.  D.  342  ;  Joseph 
V.  Lyons,  15  Q.  B.  D.  280  ;  Hallas 
V.  Robinson,  ib.  288. 
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chattels,  Avlien  lie  shall  have  acquired  them  (r/).  And 
any  instrument  purporting  to  assign  chattels  to  be 
afterwards  acquired  can  only  take  effect  as  a  contract 
to  transfer  the  legal  ownership  in  such  chattels,  when 
they  shall  have  been  acquired  {h).  But  in  consequence 
of  the  doctrine  that  equity  treats  as  done  what  is 
agreed  to  be  done  (i),  when  any  chattels  become 
subject  to  a  contract  to  assign  them,  which  is  capable 
of  being  specifically  enforced,  the  equitable  interest 
therein  passes  to  the  intended  assignee  so  soon  as  the 
intending  assignor  has  acquired  the  legal  ownership  of 
them  (k).  For  directly  the  intending  assignor  comes  to 
be  the  legal  owner  of  any  such  chattels  as  he  has  con- 
tracted to  assign,  a  trust  is  imposed  upon  him  by  the 
rules  of  equity  in  favour  of  the  intended  assignee. 
Thenceforward  the  former  is  in  the  position  of  a  trustee, 
holding  his  legal  rights  for  the  benefit  of  tlie  latter. 
The  latter  will  not,  however,  be  invested  with  the 
legal  ownership  of  such  chattels,  until  it  be  transferred 
to  him  by  delivery  of  possession,  or  other  effectual 
means  (I).     The  Bills  of  Sale  Act  of  1882  now  makes 

{;/)  Holroyd    v.     Marshall,    10  v.  Madocls,  8  A'es.  150  ;  17  Ves. 

H.    L.   G.   191  ;   Brown  v.  Bate-  48  ;    Harchj  v.    Grrcn,   12   Beav. 

man,   L.  E.,  2  C.  P.  272  ;  Blake  182  ;  Fiifc  v.  Arbuthnot,  1  De  G. 

V.  Izard,  16  W.  E,.  108  ;  Clements  &  J.  406  ;  Re  Turccm,  40  Ch.  D.  5. 
V.    Matthews,   11   Q.    B.    D.  808  ;  (A)  Holroyd    v.    Marshall,    10 

Josepli,  V.  Lyons,  15  Q.  B.  D.  280;  H.  L.  (.).   191  ;  Collycr  v.  Isaacs, 

lie  Clarke,  35  Ch.  D.  109  ;  36  Ch.  19  Ch.  D.  342  ;  Joseph  v.  Lyons, 

1).   348  ;     Tailby  v.    Offi.eial   Be-  15  (J.  B.  D.   280  ;  stat.  56  k.  57 

ceiver,  13  Aj^p.  Cas.  523.     It  is  a  Vict.  c.  71,  s.  5. 
question  whi^ther  a  contract,  that  (i)  See   Williams,    E.    P.    174, 

all  the  ])ersonal  propsrty  wliicli  a  17tli  ed. 

man  may  afterwards  acquire  sliall  {k)  Langton  v.  Ilorton,  1  Hare, 

be  charged  with   a   debt,   is  not  549  ;    Holroyd    v.    Marshall,    10 

void;    lie   Count   B'Epineuil,  20  H.  L.  C.  191  ;  Brownx.  Bateman, 

Ch.  D.  758  ;  see  36  Ch.   D.  352,  L.    E.    2   C.    P.    272 ;    Blake   v. 

357;    13    App.     Cas.    530,    531,  Izard,  IG  ^V.  }i.iOS  ;  Cletncnts  v. 

535.       But   a   contract  made   in  3Iattheias,  11  Q.H.Y).  SOS;  I'ailbi/ 

consideration  of  marriage  by  an  v.  Official  Receiver,  13  A])p.  Cas. 

intended  liusband  to  convey  all  523. 

the  personal  property,  to   which  {I)  See   Lunn  v.    Thornton,    1 

he  might  afterwards  become  en-  C.  B.  379  ;  Clements  v.  Matthews, 

titled,    upon    the   trusts   of   the  11  Q.  B.  D.  808  ;  Joseph  v.  Lyons, 

marriage     settlement     has     been  15    Q.    B.    D.    280  ;    Hcdlas   v. 

lielcl  to  be  a  valid  contract;  Lewis  Robinson,  ib.  288.     Thus  under 
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Personal 
incapacity. 


The  Naturali- 
zation Act, 
1870. 


Infant,  idiot 
and  lunatic. 


void  (with  certain  specified  exceptions),  except  as  against 
the  grantor,  all  written  assignments,  made  by  way  of 
security  for  the  payment  of  money,  of  any  tangible 
Sfoods,  of  which  the  jjrantor  is  not  the  true  owner  at 
the  time  (jn). 

Certain  exceptions  are  made  to  the  general  right  of 
alienating  chattels  on  account  of  personal  incapacity. 
By  the  common  law,  an  alien  or  foreigner  was  imder 
great  restrictions  as  to  the  acquirement  of  real  estate  {iiwi) ; 
but  w^as  under  no  disability  with  respect  to  the  acquire- 
ment of  property  in  chattels  personal  (ii).  And  at 
common  law,  an  alien,  if  not  an  enemy,  might  bring 
personal  actions  (o).  Under  the  Naturalization  Act, 
1870  {p),  an  alien  now  stands  on  the  same  footing  as  a 
natural-born  British  subject  with  regard  to  real  as  well 
as  personal  property.  The  gift  or  conveyance  of  an 
infant  or  person  under  the  age  of  twenty-one  years  is 


mortgage  of  chattels  to  be  after- 
wards acquired,  coupled  with  a 
licence  to  seize  them,  the  property 
in  such  chattels  is  completely 
transferred  upon  actual  seizure 
thereof  in  pursuance  of  the 
licence  ;  Congrevev.  IJvclts,  10  Ex. 
298  ;  Carr  v.  Acraman,  11  Ex. 
568  ;  Hcqjc  v.  Hayley,  5  E.  &  B. 
830  ;  Allcdt  v.  Carr,  6  W.  R.  578  ; 
Ckidell  V.  Galsivorthy,  6  C.  B. 
N,  S.  471  ;  Reeve  v.  Whitmore,  4 
De  G.  J.  &  S.  1.  Under  con- 
tracts assigning  chattels,  which 
shall  afterwards  come  into  the 
assignee's  possession,  the  legal 
ownership  of  the  chattels  passes 
as  soon  as  they  are  delivered  into 
.such  possession  ;  Jlcevesv.  Barlow, 
12  Q.  B.  D.  436  ;  Morris  v.  De- 
lohhel  Flipo,  1892,  2  Ch.  352.  As 
we  have  seen  {ante,  pp.  71 — 73),  on 
a  contract  for  the  absolute  sale  of 
chattels  to  be  afterwards  acquired 
or  inaiuifactured  by  the  buyer, 
the  property  passes,  as  a  rule, 
when  goods  of  the  description 
sold  are  unconditionally  appro- 
priated to  the  contract  with  the 


assent  of  both  parties.  But  in 
this  last  case,  unless  the  contract 
be  for  the  sale  of  some  specific 
chattel  to  be  afterwards  acquired 
by  the  seller,  no  equitable  interest 
will  pass  to  the  buyer  upon  the 
mere  acquisition  by  the  seller  of 
goods  of  the  description  sold  ;  for 
the  court  will  not  enforce  the 
specific  performance  of  a  contract 
for  the  sale  of  goods,  unless  they 
be  sj)ecified  or  ascertained  ;  see 
a/iite,  p.  19,  note  (t),  and  cases 
cited  in  note  (g),  above. 

{m)  Stat.  45  &  46  Vict.  c.  43, 
ss.  5,  6,  stated  in  Appendix  (A)  ; 
see  Kelly  v.  Kellond,  20  Q.  B.  D. 
569,  574;  S.  C.  sub  nom.  Thomas 
V.  Kelly,  13  App.  Cas.  506. 

{mm)  Williams,  E.  P.  276, 
17th  ed. 

{n)  And.  25  ;  1  Black  Coram. 
360. 

(o)  Dyer,  2  b. 

(p)  Stat.  33  Vict.  c.  14,  repeal- 
ing 7  &  8  Vict.  c.  66,  10  &  11 
Vict.  c.  83,  and  other  statutes, 
and  amended  bv  33  &  34  Vict.  c. 
102,  and  35  &  36  Vict.  c.  39. 
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voidable  (q),  and  the  voluntary  gift  or  conveyance  of  an 
idiot  or  lunatic  seems  to  be  absolutely  void  (/•)  :  in 
this  respect  the  law  of  personal  chattels  is  now  the 
same  as  that  of  real  estate  (s).  But  transactions  of 
sale  carried  out  by  a  lunatic  or  idiot  appear  to  be  void- 
able only  on  his  part,  if  the  other  party  knew  of  his 
mental  condition,  and  to  be  valid,  if  carried  out  by  the 
other  party  in  good  faith,  and  without  knowledge  of 
his  state  of  mind  (t).  Before  the  Married  Women's  Mariiod 
Property  Act,  1882  (u),  came  into  operation,  married  ^^  "'"'^"* 
women  also  were  incapable  of  making  any  disposition 
of  personal  chattels,  except  such  as  might  have  been 
settled  in  equity  in  trust  for  their  own  separate  use; 
for  marriage  was  an  absolute  gift  in  law  of  all  the 
wife's  choses  in  possession  to  her  husband,  as  well 
those  she  Avas  possessed  of  at  the  time  of  the  marriage, 
as  those  which  came  to  her  during  her  coverture  {x). 
Where  a  person  is  outlawed,  or  put  out  of  the  protec-  Outlaw. 
tion  of  the  law,  as  he  may  be  by  due  process,  if  he  fly 
from  justice  upon  criminal  proceedings  against  him  {y), 
his  goods  and  chattels  become  forfeited  to  the  Crown  (?/). 
An  outlaw,  therefore,  cannot  make  any  valid  disposition 
of  his  chattels  after  the  title  of  the  Crown  to  have  them 
has  accrued ;  and  any  previous  disposition  of  them  made 
with    intent  to    avoid  the  forfeiture  will  be   void   {z). 

{q)  Bac.  Abr.  tit.   lufancj'  and  tutes,  373—392. 
Age  (I.),  3.  (y)  4  Black.   Coram.  319.     In 

(r)  lb.  tit.  Idiots  and  Lunatics,  practice,    however,    outlawry    is 

(F).  rarely   resorted    to  ;     Siiort   and 

(s)  See  Williams,  R.   P.  271 —  Mellor's    Crown    Practice,     384. 

274,  17th  ed.  Outlawry    might    formerly    take 

(t)  Molton  V.  Camroux,   2  Ex.  place  in  civil  proceedings  also  ;  3 

487  ;  4  Ex.  17  ;  Price  V.  ^crrmpr-  Black.    Comm.    383,    384;   ante, 

ton,  3  Mac.  &  G.  486,  495—498  ;  p.   18,  n.  (c)  :    but   this   having 

Bcavan  v.  M'Donnell,  9  Ex.  309  ;  become  obsolete  in  practice,  was 

Elliot  v.  Ince,  7  De  G.  M.    &  G.  abolished  by  stat.  42  &  43  Vict 

475,  487,  488.  c.  59. 

(«)  Stat.  45  &  46  Vict.  c.  75.  {z)  See  3  Rep.  82  b. ;  4  Black. 

(x)  Co.    Litt.    300   a  ;  1    Rop.  Comm.  387,  388  ;  Perkins  v.  Brad- 

Husb.  and  Wife,  169.     See  fost,  ley,  1  Hare,  219,  227  ;  Chowne  v. 

the  chapter  on  Husband  and  AVife  ;  Baylis,  31  Beav.  351,  356. 
Williams's     Conveyancing     Sta- 


94  OF  CHOSES   IN   POSSESSION. 

Formerly,  the  goods  of  a  person  convicted  of  treason  or 
felony  were  forfeited  on  conviction  to  the  Crown  (a) : 
but  an  Act  of  1870  abolished  the  forfeiture  of  chattels 
Convicts.  in  this  case  (h).  By  the  same  Act  (c),  however,  convicts, 
or  persons  against  whom  judgment  of  death  or  penal 
servitude  has  since  the  Act  been  pronounced  or  recorded 
for  treason  or  felony,  are  incapable,  while  subject  to  the 
operation  of  the  Act,  of  alienating  or  charging  any 
property,  or  of  making  any  contract.  And  an  adminis- 
trator of  any  convict's  property  may  be  appointed,  in 
whom  all  his  real  and  personal  property  shall  vest,  to 
re-vest  in  the  convict  or  his  representatives,  on  his 
death,  bankruptcy,  completion  of  his  term  of  punish- 
ment or  pardon  (d).  But  these  disabilities  on  the  part 
of  a  convict  are  suspended  while  he  is  lawfully  at  large 
under  any  licence  (e). 

Gifts  to  cor-  There  is  no  prohibition  on  the  alienation  of  chattels 
m  chiiity"'^  personal  to  a  corporation,  such  as  exists  in  the  case  of 
land  (/),  nor  is  the  alienation  of  chattels  personal 
for  charitable  purposes  placed  under  any  restriction  (g). 
But  conveyances  of  chattels  tending  to  defraud  creditors 
are  liable  to  become  void,  as  against  them,  as  we  shall 
presently  see  ;  and  so  are  voluntary  conveyances  in 
the  event  of  the  bankruptcy  of  the  conveying  party 
within  ten  years  after  their  making  (h). 

(a)  Black.    Comm.   ii.  421,  iv.  Comm.    387),   was   abolished   by 

386  ;    see   also   stat.    9   Geo.    II.  stat.  7  &  8  Geo.  IV.  c.  28,  s.  5. 

c.   32,   s.  3  ;  Roberts  v.   Walker,  {h)  Stat.  33  &  34  Vict.  c.  23, 

1  Russ.  &  M.  752,  766  ;  Stokes  v.  s.  1. 

Eolden,  1  Keen,  145  ;  Re  Thomp-  (c)  Sects.  6,  8. 

son's  Trusts,  22  Beav.  506.  Felons  {d)  Sects.  7,  9,  10,  18. 

might  dispose  of  their  goods  in  (e)  Sect.  30. 

good  faith  and  for  value,  but  not  (/)  See  Williams,    E,    P.    72, 

otherwise,    after  the    crime    and  277,  I7th  ed. 

before   conviction  ;    see   previous  {g)  lb.  73. 

note.      Forfeiture  of  chattels  for  {h)  Stats.  1 3  Eliz.  c.    5  ;  46  & 

flight  {ante,  p.  9),  having  become  47  Vict.  c.  52,  ss.  4,  47,  48. 
practically    obsolete     (4     Black. 
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§  2.  Of  Alienation  for  Debt. 
Glioses  in  possession  have  long  been  liable  to  involun- 
tary alienation  for  the  payment  of  the  debts  of  their 
owner,  both  in  his  lifetime  and  after  his  death.  As  a 
rule,  the  contracting  of  a  debt  merely  gives  the  creditor 
the  right  to  sue  the  debtor  personally  for  the  money 
due,  and  it  is  not  until  the  former  has  obtained  the 
judgment  of  a  court  of  justice  in  his  favour  that  he  can 
proceed  to  obtain  satisfaction  of  his  claim  out  of  the 
debtor's  property  (i).  There  are,  however,  certain  cases  Distress, 
in  which  chattels  may  be  distrained  and  sold  to  satisfy 
a  claim  against  their  owner,  without  his  having  been 
sued  for  payment  (/c).  The  most  important  are  the 
following  : — In  the  case  of  rent  service  (1)  being  in 
arrear,  the  landlord  is  entitled  by  the  common  law  to 
distrain  all  chattels  (tji)  found  upon  the  premises,  in 
respect  of  which  the  rent  is  due  (n) ;  and  is  enabled  by 
statute  to  have  the  distrained  goods  sold  to  satisfy  his 
claim  (o).  The  same  remedy  by  distress  is  given  by 
statute  (^5)  in  the  case  of  rent  seek,  as  in  the  case  of 
rent  reserved  upon  lease.  Chattels  may  also  be  seized 
and  sold,  without  suit,  under  prerogative  process  duly 
issued  for  the  purpose,  to  satisfy  a  debt  due  from  their 
owner  to  the  Crown  (5).  And  under  various  statutes, 
chattels  may  be  distrained  and  sold  to  satisfy  land  tax, 
income  tax  and  inhabited  house  duty  unpaid  after 
demand  (r),  and  parochial  or  borough  rates  unpaid 
after  a  summons  for  their  payment  (s). 

(i)  See  Williams,    R.    P.    243,  see  ante,  p.  62;  Woodfall,  Land- 

I7th  ed. ;  ante,  pp.  18,  30.  lord  and  Tenant,  pp.  505  ctseq., 

(k)  3  Black.  Comin.  6  et  seq.  15tli  ed. 

{I)  See   Williams;    R.    P.  306,  {p)  Stat.  4  Geo.  II.  c.  28,  s.  5  ; 

17th  ed.  see  Williams,  R.  P.  393,  17tli  ed. 

{in)  Except  sucli  as  are  privi-  {q)  See    Manning's    Exchequer 

leged  from  distress,  as  to  which  Practice,   pt.    i.    bk.  i.  2nd  ed. ; 

see      Woodfall.      Landlord     and  Chitty  on  the  Prerogatives  of  the 

Tenant,  pp.    464  et  seq.,  15th  ed.  Crown,    ch.   xii. ;    stat.   28  &  29 

(n)  3     P.lack.    Comra.     8  ;   see  Vict.  c.  104,  s.  47. 

Woodfall,  Landlord  and  Tenant,  (r)  Stat.    43  &  44  Vict.  c.  19, 

ch.  XL,  15th  ed.,   as  to  distress  ss.  85,  86. 

for  rent  generally.  (s)  See  stat.  1 2  &  13  Vict.  c.  14  ; 

(0)  Stat.  2  Wni.  &  Mary,  c.  5  ;  Index  to  Statntes,  tit.  Distress. 
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Execution  Except  in  the  case  of  seizure   under  a  distress  or 

against  goods,  prerogative  process,  chattels  are  only  liable  to  in- 
voluntary alienation  for  debt,  in  their  owner's  lifetime, 
in  execution  of  a  judgment  obtained  against  him,  and 
upon  his  bankruptcy.  If  judgment  be  obtained  in  the 
High  Court  of  Justice  for  the  recovery  or  payment  of  a 
sum  of  money,  the  judgment  debtor's  goods  and  chattels 
may  be  taken  in  execution  and  sold  under  the  writ  of 
Writ  of  fieri  fieri  facias  (fi..  fa.)  (t).  This  writ  is  of  very  ancient 
facias.  ^^^^^  ^^^^  is  usually  said  to  be  given  by  the  common 

law  ;  though  some  suppose  that  its  name  ai-ose  from  the 
wording  of  the  statute  of  Edward  I.  {u),  by  which  the 
writ  of  elegit  was  provided  (x).  The  writ  directs  the 
sheriff  to  cause  the  amount  of  the  judgment  debt  to 
be  realized  out  of  the  goods  and  chattels  of  the  debtor, 
quod  fieri  facias  de  ho7iis  et  catallis,  &c. ;  and  a  sale 
of  the  goods  is  made  by  the  sheriff  accordingly  (?/). 
Goods,  however,  are  not,  as  lands  formerly  were, 
affected  by  the  mere  entry  of  a  judgment  of  a  court 
of  law  against  the  owner.  The  debtor  was  always 
allowed  to  alienate  his  goods  until  the  writ  of  execu- 
tion was  issued ;  although  by  a  fiction  of  law,  all 
judicial  proceedings,  writs  of  execution  included,  for- 

{t)  See  Eules  of  the  Supreme  change,  notes,  cheques,  or  bonds. 

Court,    1883,   Order  XLII.   r.   3,  all  ot  which  were  formerly  exempt 

and  Appx.  H,   No.  1,  where  the  from  seizure  ;  Bac.  Abr.    Execu- 

form   of   the   writ   of/,    fa.   is  tion(0.2).    By  stat.  8  Anne,  c.  IS 

given.  (c.  14  in  Ruft'head),  s.  1,  amended 

(w)' Stat.  13  Edw.  I.  0.18,  called  by  7  &  8  Vict.  c.  96,   s.  67,  the 

the   Statute  of  Westminster  the  landlord  is  given  a  right  to  be  paid 

Second.    See  Williams,  R.  P.  244,  one  year's  arrears  of  rent,  or  not 

17th  ed.  more    than    four   weeks'    arrears 

(x)  Bac.  Abr.  Execution  (C).  where  the  ter||(5ment  is   let  at  a 

(?/)  The  common  law  rule  was  weekly  rent,  or  not  more  than 
that,  under  the  writ  of  Ji.  fa.,  four  terms'  arrears  where  the 
the  sheriff  could  only  seize  such  tenement  is  let  for  any  other 
things  as  he  could  sell  ;  Legg  v.  term  less  than  a  year,  before  any 
Evans,  6  M.  &  W.  36,  41  ;  but  goods  taken  in  execution  against 
by  stat.  1  &  2  Vict.  c.  110,  s.  12,  his  tenant  are  removed  from  off 
the  sheriff  was  empowered  to  the  premises ;  see  Woodfall,  Land- 
seize  money  and  bank  notes  as  lord  and  Tenant,  523  et  scq.,  15th 
well,  and  also  tangible  securities  ed. 
for  money,  such  as  bills  of   ex- 
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merly  related  back  to  the  first  day  of  the  term  to 
which  they  belonged  (z).  Goods,  therefore,  which  had 
been  sold  after  the  first  day  of  a  term,  might  yet 
practically  have  been  seized  under  a  writ  of  Ji.  fa. 
relating  back  to  that  day,  but  subsequently  issued.  To  statute  of 
remedy  this  evil,  it  is  enacted  in  the  Sale  of  Goods  ^^^^^^■ 
Act,  1893  (a),  in  place  of  one  of  the  sections  of  the 
Statute  of  Frauds  (6),  that  a  writ  of  fieri  facias  or 
other  writ  of  execution  against  goods  shall  bind  the 
property  in  the  goods  of  the  execution  debtor  as  from 
the  time  when  the  writ  is  delivered  to  the  sheriff  (c) 
to  be  executed  ;  and,  for  the  better  manifestation  of 
such  time,  it  shall  be  the  duty  of  the  sheriff,  without 
fee,  upon  the  receipt  of  any  such  writ  to  endorse  upon 
the  back  thereof  the  hour,  day,  month,  and  year  when 
he  received  the  same.  And  it  is  further  provided  in 
the  same  Act  of  1893  (a),  in  place  of  an  enactment  of 
1856  (d),  that  no  such  writ  shall  prejudice  the  title 
to  such  goods  acquired  by  any  person  in  good  faith 
and  for  valuable  consideration,  unless  such  person  had 
at  the  time  when  he  acquired  his  title  notice  that  such 
writ  or  any  other  writ  by  virtue  of  which  the  goods  of 
the  execution  debtor  might  be  seized  or  attached  had 
been  delivered  to  and  remained  unexecuted  in  the 
hands  of  the  sheriff.  Goods  and  chattels  may  there- 
fore be  safely  alienated,  although  judgment  exist 
against  their  owner,  provided  a  writ  of  execution  be 
not  actually  in  the  hands  of  the  sheriff;  and  even 
in  this  last  event,  a  good  title  will  be  acquired  by 
any  person,  who  takes  them  in  good  faith  and  for 
valuable   consideration,   without   notice   of  a  writ   of 

(z)  Com.    Dig.    tit.    Execution  "sheriff"    includes    any    officer 

(D.  2)  ;  Anon.  2  Veut.  218.     See  charged  with  the  enforcement  of 

2   Sugd.  Vend.  &    Pur.    9th  ed.  a  writ  of  execution. 
198.  {d)  Stat.  19  k  20  Vict.  c.  79, 

(a)  Stat.   56  &  57  Vict.  c.  71,  s.  1  ;  Gladstone  v.  Pa(iuick,L.B,. 
s.  26.  6   Ex.  203.     See  ffobson  v.  Thel- 

(b)  Stat.  29  Car.  11.  c.  3,  s.  16.  luson,  L.  Kep.  2  Q.  B.  642,  qu.  ? 

(c)  In    this   section   the    term 

W.P.P.  H 
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execution  having  been  delivered  to  the  sheriff  and 
remaining  unexecuted  in  his  hands.  Formerly,  besides 
the  sale  of  goods  under  the  writ  of  fieri  facias,  there 

Levari  facias,  might  also  be  a  writ  of  levari  facias,  by  which  the 
sheriff  levied  the  corn  and  other  present  profit  which 
grew  on  the  lands,  together  with  the  rents  then  due, 
and  the  cattle  thereon  (e).  But  this  writ,  having  long 
fallen  out  of  use  (/;,  was  abolished  in  civil  proceedings 
by  the  Bankruptcy  Act,  1883  (g).     And  formerly  goods 

Elegit.  might  be  taken  in  execution  under  a  writ  of  elegit,  by 

Avhich  the  goods  of  the  debtor  were  delivered  to  his 
creditor  at  an  appraised  value,  together  with  possession 
of  his  lands  (h).  But  under  the  Bankruptcy  Act,  1883, 
the  writ  of  elegit  no  longer  extends  to  goods  (i). 

Judgments  of       Chattels   may  be   seized   and   sold  in  execution  of 
courts'^  judgments    obtained   in   inferior   courts  (k),    of  which 

the  county  courts  (l)  are  now  the  most  important, 
as  well  as  under  a  writ  of  fi.  fa.  issuing  out  of  the 
High  Court  (m).  And  the  seizure  of  the  goods  of 
any  person  under  process  in  an  action  in  any  court, 
or  in  any  civil  proceeding  in  the  High  Court,  followed 
by  the  sale  of  the  goods  or  their  retainer  by  the  sheriff 
for  twenty-one  days,  is  now  an  act  of  bankruptcy  (n). 

(e)  2   Wms.    Saunders,    68,    a,  (m)  As  to  the  removal  of  judg- 

n.  (1).  ments  of  the  inferior  courts  into 

(/)  See  3  Black.  Comm.  417.  the   High   Court,    in   order  that 

(g)  Stat.  46  &  47  Vict.   c.  52,  execution  may  be  had  thereunder 

s.  146,  sul)-s.  2.  against     the     debtor's     freehold 

{h)  Pullen  V.  Purbecke,  1   Ld.  lands,   see  "Williams,   R.  P.   252, 

Raym.   346  ;  Ex  parte  Abbot,   re  17th  ed.      Under  stat.    31  &  32 

Gourlay,  15  Ch.  D.  447  ;  Hough  Vict.   c.  54,   certificates  of  judg- 

V.  Windus,  12  Q.  B.  D.  244  ;  see  ments  of  the  superior  courts  of 

Williams,  1\.  P.  244,  I7th  ed.  England,  Scotland  or  Ireland  may 

(i)  Stat.  46  &  47  Vict.  c.  52,  be  registered  in  a  superior  court  in 
ss.  146  (sub-s.  1),  169  and  Fifth  theother  parts  of  the  United  King- 
Schedule  ;  Hough  v.  Windus,  12  dom,  when  the  same  proceedings 
Q.  B.  D.  224.  may  be  taken  on  such  ceiiificato 

{k)  As  to  local  inferior  courts,  as  if  it  were  a  judgment  of  the 

.see  3  Steph.  Comm.  316  et  seq.,  court  in  which  it  is  registered  ; 

11th  ed.;  Elphinstone  &  Clark  on  see  lie  Watson,  1893,  1  Q.  B.  21; 

Searches,  54.  Re  Low,  1894,  1  Ch.  147. 

{I)  See  Stat.  51  &  52  Vict.  c.  43,  («)  Stat.   53  &  54  Vict.  c.  71, 

ss.  146  el  seq.  s.  1. 
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But    an    execution  levied  by  seizure  and  sale  of   tlio  • 

debtor's  goods  is  not  invalid  for  this  reason  only  ;  and 
a  purchaser  of  goods  in  good  faith  on  a  sale  by  the 
sheriff  in  all  cases  acquires  a  good  title  to  them  as 
against  the  debtor's  trustee  in  bankruptcy  (o).  As  we 
shall  hereafter  see,  under  the  bankruptcy  law,  a  judg- 
ment creditor  is  liable,  in  certain  cases,  to  be  deprived 
of  the  fruits  of  an  execution  in  favour  of  the  creditors 
generally  (p).  The  wearing  apparel  and  bedding' of 
any  judgment  debtor  or  his  family,  and  the  tools  and 
implements  of  his  trade  (not  exceeding  in  the  whole 
the  value  of  five  pounds),  are  protected  from  seizure 
under  any  execution  or  order  of  any  court  against  his 
goods  and  chattels  ((/).  When  goods  or  chattels  have  The  coitrt 
been  seized-  in  execution  imder  process  of  the  High  ™j^J  '^'  '"■ 
Court,  and  any  claimant  alleges  that  he  is  entitled, 
under  a  bill  of  sale  or  otherwise,  to  the  goods  or 
chattels  by  way  of  security  for  debt,  the  court  or  a 
judge  may  order  a  sale  of  the  whole  or  a  part  thereof, 
and  direct  the  application  of  the  proceeds  of  the  sale 
in  such  manner  and  upon  such  terras  as  may  be 
just  (r). 

Under  the  writ  of  Ji.  fa.,  the  sheriff  could  only  seize  Execution 
or  sell  chattels  of  which  the  judgment  debtor  was  the  i||^''^g".^'^,®^"'*' 
legal  owner  (s).     If  the  latter  were  merely  entitled  to  iu  chattels. 
an  equitable  interest  in  goods,  as  when  they  were  held 
on  trust  for  him  or  he  had  only  an  equity  of  redemp- 
tion, and  execution  against  the  goods  were   thus  pre- 
vented  at  law,  the  judgment  creditor  might  sue  in  a. 

(o)  Stat.  46  &  47  Vict.   c.  52,  &   24  Vict.  c.  126,  s.  13,  ^vhich 

s.  46,  sub-s.  3.  was   repealed  by  stat.    46    &  47 

{}))  See  stats.    i6  &   47    Vict.  Viet.   c.    49,  saving  the  jurisdic- 

c.  52,  s.  45  ;  53  &  54  Vict.  c.  71,  tion  thereby  established,  and  re- 

s.   11,   stated  in   the  chapter   on  serving  the  power  of  making  rules 

Ijankruptcy,  2^osL  of   court  as  to  the  matters   con- 

{q)  Stats.    8   &  9  Vict.  c.  127,  tained  therein.      See  Scarlett  v. 

s.  8  ;  51  &  52  Vict.  c.  43,  s.  147.  Hanson,  12  Q.  B.  D.  213. 

(r)  Ord.   LVII.    r.    12.      This  (s)  Scott  v.    Scholcy,    8    East, 

rule  reproduces  iu  effect  stat.  23  467. 
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B  inkruptc}', 


Property  now 

vests  in  the 
trustee. 


Goods  in  the 
possession, 
order,  or 
disposition  of 
a  baiikrujit 
iis  reputed 
owner. 


cotirt  of  equity  for  assistance,  and  so  obtain  a  lien  in 
equity  on  his  debtor's  interest  in  the  goods  (t).  Since 
the  Judicature  Acts,  the  same  relief  may  be  obtained 
by  the  appointment  of  a  receiver,  where  any  impediment 
exists  against  taking  goods  in  execution  at  law  (u). 

Choses  in  possession  are  also  liable  to  alienation 
for  debt  in  their  owner's  lifetime  in  the  event  of  his 
bankruptcy.  When  a  debtor  is  adjudged  bankrupt, 
all  such  property  as  may  belong  to  or  be  vested  in 
him  at  the  commencement  of  the  bankruptcy,  or  may 
be- acquired  by  or  devolve  on  him  before  his  discharge, 
becomes  divisible  among  his  creditors,  and  vests  in  the 
official  receiver  as  trustee  for  the  purposes  of  the 
Bankruptcy  Act,  1883,  until  a  trustee  is  appointed 
by  the  creditors,  and  then  vests  in  the  trustee  so 
appointed  (x).  The  only  exceptions  are  property  held  by 
the  bankrupt  on  trust  for  any  other  person,  and  the  tools 
(if  any)  of  his  trade,  and  the  necessary  wearing  apparel 
and  bedding  of  himself,  his  wife  and  children,  to  a  value 
not  exceeding  twenty  pounds  in  the  whole  (y).  And 
the  bankruptcy  law  further  provides  (y)  that  the  pro- 
perty of  the  bankrupt  divisible  amongst  his  creditors 
shall  comprise  all  goods  (z)  being  at  the  commencement 
of  the  bankruptcy  in  the  possession,  order  or  disposi- 
tion of  the  bankrupt,  in  his  trade  or  business  (a),  by 


{t)  Lewin  on  Trusts,  ch.  xxvii. 
sect.  7,  p.  906,  9th  ed. 

{u)  See  Manchester  and  Liver- 
pool District  Hanking  Co.  v. 
Parkinson,  22  Q.  B.  D.  173; 
Lcvasseur  v.  Mason  &  Barry, 
1891,  2  Q.  B.  73,  where  the  judg- 
ment debtor's  goods  were  in  the 
possession  of  a  third  party  having 
a  lien  thereon. 

(x)  Stat.  46  &  47  Yict.  c.  52, 
ss.  20,  21,  44,  54  ;  see  the  chapter 
on  Bankruptcy,  below.  The 
bankruptcy  statutes  of  the  years 
1869,  1861,  1849,  and  1831  all 
contained  provisions  effecting  a 
like  result ;   see   stats.  32   &  33 


Vict.  c.  71,  ss.  14,  17,  83  (b) ;  24 
&  25  Vict.  c.  134,  ss.  108,  116— 
129  ;  12  &  13  Vict.  c.  106,  ss. 
38—45,  102,  139  ;  1  &  2  Will.  IV. 
c.  56,  s.  22.  As  to  the  previous 
law,  see  Heslop  v.  Baker,  6  Ex. 
740. 

(y)  Stat.  46  &  47  A^ict.  c.  52, 
s.  44. 

(2)  Not  including  things  in 
action  other  than  debts  due  or 
growing  due  to  the  bankrupt  in 
the  course  of  his  trade  or  busi- 
ness. 

{a)  See  Ee  Wallis,  Ex  'parte 
Sully,  14  Q.  B.  D.  950  ;  Be 
Jcnkinson,  16  Q.  B.  D.  441. 
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the  consent  and  permission  of  the  true  owner,  under 
such  circumstances  that  he  is  the  reputed  owner 
thereof  (5);  and  all  such  goods  vest  in  the  trustee  in 
bankruptcy  along  with  the  bankrupt's  own  property  (c). 
In  order  to  briug  the  "  reputed  ownership  "  clauses  of 
the  bankruptcy  law  into  operation,  it  must  be  established 
that  the  bankrupt  was  the  reputed  owner  of  the  goods 
of  another  as  well  as  that  such  goods  were  in  the 
bankrupt's  possession,  order  or  disposition  with  the 
consent  of  the  true  owner.  For  the  object  of  these 
provisions  is  to  prevent  traders  and  men  of  busiuess 
from  obtaining  false  credit  from  the  possession  of  pro- 
perty which  is  not  their  own.  If,  therefore,  there  be 
in  any  trade  or  business  a  notorious  custom  for  persons 
engaged  therein  to  have  the  possession,  order  or  dis- 
position of  goods  which  are  not  their  own,  such  goods 
will  not  pass  to  the  trustee  in  bankruptcy  of  the  person 
so  in  possession  of  them.  For  in  such  a  case  he  obtains 
no  credit  from  the  possession  of  the  goods  {d).  As  we 
have  seen  (e),  goods  mortgaged  by  bill  of  sale  or  other-  Goods  re- 
wise  usually  remain  in  the  mortgagor's  possession  until  JJJoXa^^or's 


"to^o"^ 


default  be  made  in  payment  according  to  the  terms  of  possession  in 
the  agreement  ;  and  a  mortgagor   does   not   lose  the  i^^fginess. 

reputation  of  being  owner  of  such  goods,  although  all 

(&)  See  Ex  parte  Lovcring,  Re  clockniaker  to  be  cleaned) ;  Hoi- 

Jones.  L.  R.  9  Ch.  621  ;  Ex  parte  clcrncss  v.  Ilankin,  4  De  G.  F.  & 

Brooks,  Re  Fowler,  2ZCh..T>.2Q\;  J.    258,    273,   274  (an  untiuislied 

decided    under    the   Bankruptcy  ship  in  a  shipbuilder's  possession); 

Act    1869.  Ex  parte    IFatkins,   Re  Coustoii, 

(c)  Stat.  46  &  47  Vict.  c.  52,  L.  R.  8  Ch.  520  (whisky  left  in 
ss.  44,  54.  For  the  previous  law,  the  vendor's  bonded  warehouse  till 
see  stats.  32  &  33  Vict.  c.  71,  ss.  wanted,  according  to  the  custom  of 
15,  17  ;  12  &  13  Vict.  c.  106,  s.  tlie  trade  in  Liverpool)  ;  Ex  parte 
125  ;  5  &  6  Vict.  c.  122,  s.  59  et  JFingJield,  Re  Florence,  10  Ch.  D. 
seq.;  1  &  2  Will.  IV.  c.  56,  s.  7  ;  591  (a  horse  left  with  a  horse- 
6  Geo.  IV.  c.  16,  s.  72  ;  21  Jac.  I.  dealer  on  sale  or  return) ;  Craw- 
c.  19,  s.  11  ;  Hcslop  v.  Baker,  6  cour  v.  Salter,  18  Oh.  D.  30  ;  Ex 
Ex.  740.  parte  Turquand,  Re  Parker,   14 

(d)  See    Whitfield    v.     Brawl,  Q.  B.  D.  636  (both  cases  of  furni- 
16  M.  &  W.  282  (books  deposited  ture    hired  by  hotel-keepers    ac- 
■with  a  bookseller  to  be  sold  on  cording  to  their  usual  custom), 
commission)  ;  Hamilton  v.   Bell,  (c)  Ante,  p.  86. 

10   Ex.    545   (clocks  left  with  a 
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property  in  them  may  bave  passed  to  the  mortgagee. 
If,  therefurc,  any  mortgaged  goods  remain  in  the 
mortgagor's  possession,  order  or  disposition,  in  his 
h'ade  or  business,  they  will,  in  the  event  of  his  bank- 
ruptcy, vest  in  the  trustee  for  the  benefit  of  his  creditors 
generally  (/)  ;  and  the  mortgagee  will  be  deprived  of 
liis  ownership  of  the  goods  (g).  A  considerable  dis- 
advantage is  thus  attached  to  mortgages  of  goods 
employed  in  the  mortgagor's  trade  or  business ;  and 
this  is  not  removed  by  due  registration  of  the  mortgage 
under  the  present  Bills  of  Sale  Acts  (h).  It  is  true 
that  by  the  Bills  of  Sale  Act,  1878,  grantees  under 
bills  of  sale  duly  registered  in  accordance  with  the 
Act  were  protected  against  the  inconvenience  in  ques- 
tion (i).  But  this  protection  was  withdrawn  by  the 
Bills  of  Sale  Act,  1882  (k),  from  all  bills  of  sale  given 
by  way  of  security  for  the  payment  of  money  and  not 
duly  registered  before  the  commencement  of  that 
Act  (l).  Absolute  assignments  of  chattels  (rii)  duly 
registered  under  the  Act  of  1878  are  however  still 
protected  from  the  operation  of  the  ''  reputed  owner- 
ship "  clauses  of  the  bankruptcy  law,  notwithstanding 
that  the  goods  remain  in  the  assignor's  possession  after 
the  assignment  (iZ/). 


Alienation  for      On   the  decease   of  any   person,    his    chattels    have 

deatb^  ^^        always  been  liable  to  the  payment  of  his  debts  of  every 

kind  (o).     The  creditor's  remedy  is  either  to  sue  the 


(/)  r.ijall  V.  Hollo,  1  Atk.  165,  (i)  Stat.  41  &  42  Vict.   c.  31, 

170  ;  S.  C.  1  Ves.  sen.  348  ;  Fresh-  s.  20. 

ney  v.  Carrick,  1  H.  &  N.   653  ;  (k)  Stat.  45  &   46  Vict.  o.  43, 

Spackman  v.  Miller,  12  C.  B.  N.  ss.  1—3,  15. 

S.  659  ;  Hornsby  v.  Miller,  1  E.  {I)  1st  Nov.  1882  ;  see  Ex-parie 

&  E.  192  ;  Stcmsficld  v.  CuUtt,  2  Izard,   He   Chappie,    23    Ch.    D. 

De  G.  &  J.  222  ;  Hadrjer  v.  Shaw,  409. 
2  E.  &  E.  472  ;  Ex  parte  Harding,  {m)  Ante,  p.  69. 

L.  R.  15  Eq.  223.  (n)  Swift  v.    Pannell,   24  Ch. 

(f/)  Ante,  p.  24,  n.  (m).  D.  210. 

(h)  Ante,  p.  87  ;  see  the  cases  (o)  Ante,  p.  2  ;  "VVilliaiiis,  R.  P. 

cited  in  note  (/)  above.  19,  I7th  ed. 
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executor  or  administrator  {p)  of  the  deceased,  wlieu 
execution  can  be  had  against  the  goods  of  the  testator 
or  intestate,  or  to  apply  under  the  equitable  jurisdiction 
of  the  court  for  the  administration  by  the  court  of  the 
deceased  debtor's  estate  {q).  A  creditor  may  also  take 
pi'oceedings  to  have  the  insolvent  estate  of  his  deceased 
debtor  administered  in  bankruptcy.  When  an  order  is 
made  for  the  administration  in  bankruptcy  of  a  deceased 
debtor's  estate,  his  personal  as  well  as  his  real  property 
vests  first  in  the  official  receiver  as  trustee,  and  then  in 
the  trustee  appointed  by  the  creditors  ;  and  the  trustee 
is  empowered  to  realize  the  same  by  sale  or  otherwise, 
and  to  distribute  the  proceeds  among  the  creditors  of 
the  deceased  (r). 

By  a  statute  of  the  reign  of  Elizabeth  {s),  the  gift  or  Conveyances 
alienation  of  any  lands,  tenements,  hereditaments,  ji^'f^a^f 
goods  and  chattels,  made  for  the  purpose  of  delaying,  creditors. 
hinderins  or  defraudinsj  creditors,  is  rendered  void  as 
against  them  unless  made  upon  good,  which  here  means 
valuable,  consideration,  and  hond  fide  to  any  person 
not  having  at  the  time  of  such  gift  any  notice  of  such 
fraud.  No  such  gift  or  alienation  of  chattels  is  there- 
fore of  any  avail  against  the  claim  of  a  judgment 
creditor  to  take  the  same  in  execution,  or  the  title  of 
the  debtor's  trustee  in  bankruptcy,  or  against  creditors 
who  take  proceedings  to  secure  payment  of  their  debts 
out  of  the  debtor's  estate  after  his  death  {t).  The 
fraudulent  purpose  intended  by  the  statute  of  Elizabeth 
can  of  course  only  be  judged  of  by  circumstances. 
Thus  it  has  been  held  that  if  the  owner  of  goods  make 
an  absolute  assignment  of  them  by  deed  to  one  of  his 
creditors,  and  yet  remain  in  the  possession  of  the  goods, 

{p)  Ante,  p.  3.  c.  71,  s.  21. 

Iq)  See  2  Wras.  Exors.   pt.   v.  (s)  Stat.  13  Eliz.  c.  5. 

bk.  ii.  cli.  i.  ii.  {t)  Richardson  v.     Svmllwood, 

(?■)  Stat.    46   &  47  Vict.  c.  52,  Jac.  552. 
s.  125,  amended  by  53  &  54  Vict. 
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such  remaining  in  possession  is  a  badge  of  fraud,  which 
renders  the  assignment  void,  by  virtue  of  the  statute, 
as  against  the  other  creditors  (u).  But  if  the  assign- 
ment be  made  by  way  of  mortgage  to  secure  the  pay- 
ment of  money  at  a  future  day,  with  a  proviso  that  the 
debtor  shall  remain  in  possessio'n  of  the  goods  until  he 
shall  make  default  in  payment  (x),  the  possession  of  the 
debtor,  being  then  consistent  with  the  terms  of  the 
deed,  is  not  regarded  in  modern  times  as  rendering  the 
transaction  fraudulent  within  the  meaning  of  the 
statute  (y).  It  has  been  decided  that  a  bo7id  fide  sale 
or  alienation  of  chattels,  though  made  to  secure  or 
satisfy  a  creditor,  is  not  void  under  the  statute  of 
Elizabeth,  merely  because  it  is  made  with  the  intention 
of  defeating  an  expected  execution  at  suit  of  another 
Fraudulent  creditor  {z).  Under  the  bankruptcy  law,  however,  con- 
onf  creditoi^^  veyances  of  property  made  by  any  person  unable  to 
over  others,  pay  his  debts  as  they  become  due  out  of  his  own  money, 
with  a  view  of  giving  one  of  his  creditors  a  preference 
over  the  others,  become  void,  as  against  his  trustee  in 
bankruptcy,  if  he  be  adjudged  bankrupt  on  a  petition 
presented  within  three  months  after  the  convey- 
ance («).  And  under  the  bankruptcy  law  (6),  fraudulent 
conveyances  of  property  are  void,  as  against  a  trustee 
in    bankruptcy ;    and    voluntary   settlements   of    any 

{u)   Twyne's  case,  3  Rep.  80  b  ;  better  opinion   is  that   the  deed 

1  Smith's  Leading  Cases,  1  ;  Ed-  will  still   be   good.      See   David- 

loards  v.  Harhen,  2  T.  R.  587.  sou's   Precedents,    vol.    ii.  part  2, 

{x)  Ante,  p.  86.  p.   145—147,    4th  ed.  ;  Ex  parte 

ly)  Edwards  v.  Harben,  2   T.  Simrroiv,  2  De  G.  M.  &  G.  907. 

R.   587  ;  MartindaU  v.  Booth,  3  (z)   Wood  v.  Dixie,  7  Q.  B.  892  ; 

B.  &  Ad.  498  ;  Reed  v.     Wilmot,  Hale  v.    Saloon  Omnibus  Co.,   4 

7  Bing.    577.     If  the   mortgagor  Drew.    492  ;    Gladstone   v.    Pad- 

should  retain  possession  after  de-  vjicjc,  L.  R.  6  Ex.  203,  209,  211  ; 

fault  in  payment  at  the  time  spe-  and  see  Alton  v.  Harrison,  L.  R. 

cified,  it  may  possibly  be  doubted  4  Ch.  622  ;  Mason  v.  Briton,  d-c. 

whether  the  security  would  not  Assn.,  Lim.,  4  Times  L.  R.  755. 

then  be  void  as  against  creditors  («)  Stat.   46  &  47  Vict.  c.  52, 

under  the   statute   of  Elizabeth,  s.  48. 

for,  by  the  terms  of  the  deed,  the  (6)  Sects.      4,      47  ;     see     the 

mortgagor  is  only  to  enjoy  pos-  chapter  on  Bankruptcy,  below, 
session  imtil  default.     But    the 
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property  become  void,  if  the  settlor  be  adjudged  bank- 
rupt -within  two  years  after  making  them,  and  are 
further  liable  to  become  void,  if  he  be  adjudged  bank- 
rupt within  ten  years  after  making  them,  unless  it  can 
be  proved  that  at  the  time  of  making  the  settlement 
he  was  able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  the  settlement,  and  that  his 
interest  in  such  property  passed  to  the  trustee  of  such 
settlement  on  the  execution  thereof.  The  protection  of 
creditors  against  secret  mortgages  or  assignments  of 
chattels  is  also  one  of  the  objects  of  the  Bills  of  Sale  Bills  of  Sale 
Acts  (c),  to  which  Ave  have  before  referred  {d).  As  we 
have  seen,  their  scheme  is  to  secure  the  publicity  of 
registration  for  all  written  assurances  of  the  property 
in  goods,  which  remain  in  the  assignor's  possession. 
We  may  add  that  assignments  of  chattels  required  to 
be  registered  under  the  Bills  of  Sale  Act,  1878  (e),  may 
become  void,  for  want  of  compliance  with  the  Act,  not 
only  as  against  the  assignor's  execution  creditors  and 
trustee  in  bankruptcy,  but  also  as  against  his  assignees 
under  any  assignment  for  the  benefit  of  his  creditors. 

(c)  stats.  41  &  42  Vict.  c.  31  ;       dix  (A.). 
45  &  46  Vict.   c.   43  ;  replacing  (d)  Ante,  pp.  69,  77,  87,  89, 

an  Act  of  1854  ;  see  post,  Appen-  {c)  Ante,  pp.  69,  89. 
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CHAPTER    III. 

OF   SHIPS. 

There  is  one  important  class  of  choses  in  possession 
which  the  policy  of  the  law  has  rendered  subject  to 
peculiar  rules,  namely,  ships  and  vessels.  The  whole 
of  the  Acts  relating  to  Merchant  Shipping  were 
repealed  in  the  year  1854  {a),  and  the  law  on  this 
subject  is  now  contained  in  the  Merchant  Shipping- 
Act,  1854  (6),  and  the  Acts  amending  it  (c).  Every 
Britisli  ships.  British  ship,  with  a  few  unimportant  exceptions, 
is  required  to  be  registered  {d),  and  no  ship  is  to 
be  deemed  a  British  ship  unless  she  belongs  wholly 
to  natural-born  British  subjects,  or  to  persons  made 
denizens  or  duly  naturalized.  But  no  natural-born 
subject  who  has  taken  the  oath  of  allegiance  to  any 
foreign  state  can  be  owner,  unless  he  has  subsequently 
taken  the  oath  of  allegiance  to  her  Majesty,  and 
continues  during  his  ownership  resident  within  her 
Majesty's  dominions,  or,  if  not  so  resident,  member  of  a 
British  factory,  or  partner  in  a  house  actually  carrying 
on  business  within  her  Majesty's  dominions.  And 
every  denizen  and  naturalized  person  must  continue 
during  his  ownership  resident  within  her  Majesty's 
dominions,  or,  if  not  so  resident,  must  be  a  member  of 
a  British  factory,  or  partner  in  such  a  house  of  business 
as    above   mentioned ;  and   nothing   contained    in    the 

(a)  Stat.  17  &  IS  Vict.  c.  120.  35  &  36  Vict.   c.   73  ;    36    &   37 

{I)  Stat.  17  &  18  Vict.  c.  104.  Vict.  c.  85  ;  39  &  40  Vict.  c.  80 ; 

(c)  Tlie  most  important  of  these,  and  43  &  44  Vict.  c.  18. 

for  our  present  purpose,  are  stats.  (rf)  Stat.  17  &  18  Vict.  c.  104, 

18    &    19  Vict.   c.    91  ;  25  &   26  s.  19.     As  to   colonial  shipping, 

Vict.  c.  63  ;  34  &  35  Vict.  c.  110  ;  see  stat.  31  &  32  Vict.  c.  129. 


To  face  2\  106. 

The  law  relating  to  merchant  shipping  is  now  consolidated  in  the  Merchant 
Shipping  Act,  1894,  hy  which  the  provisions  of  the  Merchant  Ship- 
ping Act,  1854,  and  its  amending  Acts,  are  repealed  and  substantially- 
re-enacted.  The  text  of  this  chapter  is  not  materially  affected  by  this 
alteration  :  but  references  to  the  sections  of  the  Act  of  1894  corre- 
sponding to  the  repealed  enactments  cited  in  the  foot-notes  are  given 
in  the  Addenda. 
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There  is  one  important  class  of  choses  in  possession 
which  the  policy  of  the  law  has  rendered  subject  to 
■peculiar  rules,  namelv.  sliins  and   vessels.     The  whole 


on  business  within  her  Majesty's  dominions.  And 
every  denizen  and  naturalized  person  must  continue 
during  his  ownership  resident  within  her  Majesty's 
dominions,  or,  if  not  so  resident,  must  be  a  member  of 
a  British  factory,  or  partner  in  such  a  house  of  business 
as   above    mentioned ;  and   nothing   contained    in    the 


(a)  Stat.  17  &  18  Viot.  c.  120.  3.5  &  36  Vict.   c.   73  ;   36   &   37 

lb)  Stat.  17  &  18  Vict.  c.  104.  Vict.  c.  8.5  ;  39  &  40  Vict.  c.  80 ; 

(c)  The  most  important  of  these,  and  43  &  44  Vict.  c.  18. 

for  our  jiresent  purpose,  are  stats.  (d)  Stat.  17  &  18  Vict.  c.  104, 

18   &    19  Vict.   c.    91  ;  25  &  26  s.  19.     As  to   colonial  shipping, 

Vict.  c.  63  ;  34  &  35  Vict.  c.  110  ;  see  stat.  31  &  32  Vict.  c.  129. 
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Natunilizatiou  Act,  1870  (e),  is  to  qualify  an  alien  to  be 
the  owner  of  a  British  ship  (/).  But  bodies  corporate 
established  under  and  subject  to  the  laws  of  the  United 
Kingdom  or  any  British  possession,  and  having  their 
principal  place  of  business  therein,  may  be  owners  (g). 
The  registration  is  made  by  the  collector,  comptroller 
or  other  principal  officer  of  customs  for  the  time  being 
at  any  port  or  other  place  in  the  United  Kingdom 
approved  by  the  commissioners  of  customs  for  the 
registry  of  ships,  and  by  other  officers  in  the  colonies 
and  possessions  abroad  (/i). 

The  property  in  every  ship  is  divided  into  sixty-four  Property  in 
shares  ;  and,  subject  to  the  provisions  of  the  Act  with  divided  into^ 
respect  to  joint  owners  or  owners  by  transmission,  not  sixty -four 
more  than  sixty-four  individuals  shall  be  entitled  to  be 
registered  at  the  same  time  as  owners  of  any  one  ship ; 
but  this  rule  is  not  to  affect  the  beneficial  title  of  any 
number  of  persons,  or  of  any  company  represented 
by  or  claiming  under  any  registered  owner  or  joint 
owner  (i).  And  no  person  is  entitled  to  be  registered 
as  owner  of  any  fractional  part  of  a  share  in  a  ship  ;  but 
any  number  of  j)ersons  not  exceeding  five  may  be  regis- 
tered as  joint  owners  of  a  ship,  or  of  a  share  or  shares 
therein.  And  joint  owners  are  to  be  considered  as  con- 
stituting one  person  only,  as  regards  the  foregoing  rule 
relating  to  the  number  of  persons  entitled  to  be  regis- 
tered as  owners,  and  shall  not  be  entitled  to  dispose  in 
severalty  of  any  interest  in  any  ship,  or  in  any  share  or 
shares  therein,  in  respect  of  which  they  are  registered. 
A  body  corporate  may  be  registered  as  owner  by  its 
corporate  name.  No  notice  of  any  trust,  express,  im-  iSTo  trusts 
plied,  or  constructive,  shall  be  entered  in  the  register  '^'^^'^''^'^^  °^  "^° 


register. 


(e)  Stat.    33  Vict.    c.   14,  ante,  (h)  Sect.  30. 

p.  92.  (i)  Stat.    43  &  44  Vict.   c.  18, 

(/)  Sect.  14.  repealing  sub-section   2  of   sect. 

(g)  Stat.  17  &  18  Vict.  c.  104,  37  of  stat.  17  &  IS  Vict.  c.  104. 
s.  18. 
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But  equities 
may  be  en- 
forced. 


Cei'tificate  of 
registry. 


book  or  receivable  by  the  registrar  ;  and,  subject  to  any 
rights  and  powers  appearing  by  the  register  book  to  be 
vested  in  any  other  part}^,  the  registered  owner  of  any 
ship,  or  share  therein,  shall  have  power  absolutely  to 
dispose  of  such  ship  or  share  in  the  manner  prescribed 
by  the  Act,  and  to  give  effectual  receipts  for  any  money 
paid  or  advanced  by  way  of  consideration  (k).  But  the 
intention  of  the  Act  is,  that,  without  prejudice  to  the 
provisions  contained  in  the  Act  for  preventing  notice  of 
trusts  from  being  entered  on  the  register,  and  without 
prejudice  to  the  powers  of  disposition  and  of  giving 
receipts  conferred  by  the  Act  on  registered  owners  and 
mortgagees,  and  without  prejudice  to  the  provisions 
contained  in  the  Act  relating  to  the  exclusion  of  un- 
qualified persons  from  the  ownership  of  British  ships, 
equities  may  be  enforced  against  owners  and  inortgagees 
of  ships  in  respect  of  their  interest  therein,  in  the  same 
manner  as  equities  may  be  enforced  against  them  in 
respect  of  any  other  personal  property  (/).  Upon  the 
completion  of  the  registry  of  any  ship,  the  registrar 
gives  a  certificate  of  registry  in  the  form  prescribed  by 
the  Act.  And  whenever  any  change  takes  place  in  the 
registered  ownership  of  any  ship,  then  if  such  change 
occurs  when  the  ship  is  at  her  port  of  registry,  a  memo- 
randum of  such  change  is  fortliAvith  indorsed  by  the 
registrar  on  the  certificate  of  registry.  But  if  the  ship 
is  absent  from  her  port  of  registry,  then,  upon  her  first 
return  to  such  port,  the  master  must  deliver  the  certi- 
ficate of  registry  to  the  registrar,  and  he  is  to  indorse 
thereon  a  like  memorandum  of  the  change.  Or  if  she 
previously  arrives  at  any  port  where  there  is  a  British 
registrar,  such  registrar  shall,  upon  being  advised  by  the 
registrar  of  her  port  of  registry  of  the  change  having 


(^•)  Stat.  17  &  18  Vict.  c.  104, 
s.  43.  See  The  Horlock,  2  P.  D. 
243. 

{I)  Stat.  25  &  26  Vict.  c.  63, 


s.  3.  See  Ward  v.  Beck,  13  C.  B. 
IST.  S.  668  ;  Sta.pleton  v.  Baymen, 
2  H.  &  C.  918. 
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taken  place,  indorse  a  like  memorandum  thereof  on  the 
certificate  of  registry,  and  may  for  that  purpose  require 
the  certificate  to  be  delivered  to  him,  so  that  the  ship  be 
not  thereby  detained  (m).  Provision  is  also  made  for 
the  granting  of  a  new  certificate  in  the  place  of  any 
which  may  be  delivered  up,  or  may  be  mislaid,  lost  or 
destroyed  {n).  The  certificate  of  registry  is  to  be  used 
only  for  the  navigation  of  the  ship,  and  is  kept  in  the 
custody  of  the  master,  and  is  not  subject  to  detention 
by  reason  of  any  title,  lien,  charge,  or  interest  whatso- 
ever which  any  owner,  mortgagee  or  other  person  may 
have  or  claim  to  have  in  the  ship  described  in  such 
certificate  (o). 

A  registered  ship  or  any  share  therein,  when  disposed  Transfer  of 
of  to  persons  qualified  to  be  owners  of  British  ships,  ^  '^^'^" 
must  be  transferred  by  bill  of  sale,  and  sucli  bill  of  sale 
must  contain  such  a  description  of  the  ship  as  is  con- 
tained in  the  surveyor's  certificate,  or  such  other  descrip- 
tion as  may  be  sufiBcient  to  identify  the  ship  to  the  satis- 
faction of  the  registrar,  and  must  be  according  to  the  form 
set  out  in  the  schedule  to  the  Act,  or  as  near  thereto  as 
circumstances  permit,  and  must  be  executed  by  the  trans- 
feror in  the  presence  of  and  be  attested  by  one  or  more 
witnesses  (  p).  And  in  case  any  bill  of  sale,  mortgage,  or 
other  instrument  for  the  disposal  or  transfer  of  any  ship 
or  any  share  or  interest  therein,  is  made  in  any  form  or 
contains  any  particulars  other  than  the  form  and  par- 
ticulars p]-escribed  and  approved  for  the  purpose  by  or 
in  pursuance  of  the  Merchant  Shipping  Act,  1854,  no 
registrar  shall  be  required  to  record  the  same  without 
the  express  direction  of  the  commissioners  of  her 
Majesty's  customs  {q).  And  no  individual  can  be  regis- 
tered as  transferee  of  a  ship,  or  of  any  share  therein, 

(m)  Stat.  17  &  18  Vict.  c.  104,  {p)  Sect.  5.^.    See  Chasteamieuf 

s.  45.  V.  Capeyron,  7  App.  Cas.  127. 
(w)  Sects.  47,  48,  53.  {q)  Stat.  18  &  19  Vict.  c.  91, 

(c)  Sect.  50.  s.  11. 


110  OF   CHOSES  IN   POSSESSION. 

until  lie  has  made  a  declaration  in  a  prescribed  form, 
stating  his  qualification  to  be  registered  as  owner  of  a 
share  in  a  British  ship.  And  if  a  body  corporate  be 
transferee,  the  secretary  or  other  duly  appointed  public 
officer  of  such  body  corporate  must  make  a  similar 
declaration  (r).  The  bill  of  sale,  together  with  the 
required  declaration,  must  then  be  produced  to  the 
registrar  of  the  port  at  which  the  ship  is  registered, 
who  thereupon  enters  in  the  register  the  name  of  the 
transferee  as  owner  of  the  ship  or  share  comprised  in 
the  bill  of  sale,  and  also  indorses  on  the  bill  of  sale  the 
fact  of  such  entry  having  been  made  with  the  date 
and  hour  thereof  All  bills  of  sale  are  entered  in  the 
register  book  in  the  order  of  their  production  to  the 
registrar  (s). 

I^rort,c;age  of         All  mortgages  of  any  ship,  or  share   therein,  are  to 
^''^^''^'  be  in  a  form  prescribed  by  the  Act,  or  as  near  thereto 

as  circumstances  permit ;  and  on  the  production  of 
such  instrument,  the  registrar  of  the  port  at  which  the 
ship  is  registered  is  to  record  the  same  in  the  register 
book  (t).  Every  such  mortgage  is  to  be  recorded  by 
the  registrar  in  the  order  of  time  in  which  the  same  is 
produced  to  him  for  that  purpose,  and  the  registrar 
shall  by  memorandum  under  his  hand  notify  on  the 
instrument  of  mortgage  that  the  same  has  been  re- 
corded by  him,  stating  the  day  and  hour  of  such 
record  (u).  If  there  is  more  than  one  mortgage  regis- 
tered, the  mortgagees  are  entitled  to  priority  one  over 
the  other  according  to  the  date  at  which  each  instru- 
ment is  recorded  in  the  register  book,  and  not  according 
to  the  date  of  each  instrument  itself,  notwithstanding 
any  express,  implied    or   constructive   notice  (x).     No 

(r)  Stat.  17  &  18  Vict.  c.  104,  Bank  v.  Turner,  1  J.  &  H.  159  ; 

s.  56.  2  De  Gex,  F.  &  J.  502. 

(s)  Sect.  57.  {u)  Sect.  67. 

{t)  Sect.  66;  Liverpool  Borough  {x)  Sect.  69. 
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mortgagee  is  to  be  deemed  by  reason  of  his  mortgage 
to  be  the  owner  of  a  ship,  or  of  any  share  therein,  nor 
is  the  mortgagor  to  be  deemed  to  have  ceased  to  be 
owner,  except  in  so  far  as  may  be  necessary  for  makini^^ 
such  ship  or  share  available  as  a  security  for  the  mort- 
gage debt  {y).     Every  registered  mortgagee  is  to  have 
power  absolutely  to  dispose  of  the  ship  or  share  in 
respect  of  which  he  is  registered,  and  to  give  effectual 
receipts  for  the  purchase-money  ;  but   if  more  persons 
than  one  are  registered  as  mortgagees  of  the  same  ship 
or  share,  no  subsequent  mortgagee  shall,  except  under 
the  order  of  some  court  capable  of  taking  cognizance 
of  such  matters,  sell  such   ship   or  share  without  the 
concurrence  of  every  prior  mortgagee  (0).     Mortgao-es 
of  ships  are  not  to  be  affected  by  the  bankruptcy  of  the 
mortgagor  (a)  ;  and  a  form  is  provided  for  the  transfer 
of  mortgages  (6).     And  whenever  any  registered  mort- 
gage shall  have  been  discharged,  the  registrar,  on  pro- 
duction of  the  mortgage  deed  with  a  receipt  for  the 
mortgage  money  endorsed   thereon,   duly  signed   and 
attested,  makes  an  entry  of  the  discharge  of  such  mort- 
gage in  the  register  book  ;  and  upon  such  entry  beincr 
made,  the  estate,  if  any,  which  passed  to  the  mortgagee, 
vests  in  the  same  persons  in  whom  the  same  would 
(having  regard  to  intervening  acts  and  circumstances, 
if  any)  have  vested  if  no  such  mortgage  had  ever  been 
made  (c).     A  mortgage  of  a  ship  passes  to  the  mort- 
gagee, under  the  word  "  ship  "  all  articles,  necessary  to 
the  navigation  of  the  ship  or  the  prosecution  of  the 
adventure,  which  are  on  board  at  the  date  of  the  mort- 
gage ;  and  will  further  pass  to  the  mortgagee  all  articles 


(y)  Stat.    17    &    18   Vict.    c.  De  G.   J.   &  S.   500  ;  Ricsden  v. 

104,  s.  70.     See  E^oropcan  Co.  v.  Pope,  L.  E.  3  Ex.  269. 

lUiijal  Mail  Co.,  4  K.  &  J.  676;  (s)  Sect.  71. 

Dickinson  v.  Kitchen,  8   E.  &  B.  \a)  Sect.  72. 

789;  Marriott  \.  Thz  Anchor  Re-  (b)  Sect.  73. 

Tcrsionarxj  Company,   Limited,  2  \c)  Sect.  68. 
Oitf.  457  ;  Collins  v.  Lamport,  4 
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Avliich  may  subsequently  be  brought  on  board  in  substi- 
tution for  them  (cZ). 

Provision  is  made  enabling  any  registered  owner  to 

empower  any  other  person  or  persons  to  sell  any  entire 

ship,  or  to  mortgage  any  ship  or  any  share  therein,  at 

any  place  out  of  the  country  or  possession  in  which  the 

Certificates  of  port  of  registry  of  the  ship  is  situate.     For  this  purpose 

sale  and  what  are  called    certificates    of   sale  or  mortgage  are 

mortgage,  ,  .  ,.  . 

granted  by  the  registrar  on  certain  conditions  men- 
tioned in  the  Act,  and  in  forms  set  out  in  the  schedule 
thereto  (e).  The  above  are  the  principal  provisions  of 
the  Act  so  far  as  relate  to  the  conveyance  of  ships.  For 
more  particular  information  the  reader  must  be  referred 
Exempt  from  to  the  Acts  themselves,  which  are  of  great  length.  It 
stamp  duty,  j^^y^  however,  be  added,  that  all  instruments  used  in 
carrying  into  effect  that  part  of  the  Act  which  relates  to 
British  ships,  their  ownership  and  registry,  are  exempt 
from  stamp  duty  (/).  Transfers  or  assignments  of  any 
ship  or  vessel  or  any  share  thereof  are  excepted  from 
the  provisions  of  the  Bills  of  Sale  Acts  {g).  A  ship,  or 
any  share  therein,  may  be  taken  in  execution  and  sold 
under  the  writ  of  Ji.  fa.  (h).  And  a  trustee  in  bank- 
ruptcy may  transfer  the  bankrupt's  shares  in  ships  to 
the  same  extent  as  the  bankrupt  himself  might  have 
transferred  the  same  {i). 


Ships  subject 
to  maritime 
law. 


The  most  striking  difference  that  there  is  in  point  of 
law  between  ships  and  other  chattels  is  owing  to  the 
fact  that  ships  have  been  subject  to  maritime  law,  as 
administered  by  the  High  Court  of  Admiralty,  of  which 
the  jurisdiction  is  now  vested  in  the  High  Court  of 
Justice.     According  to  the  law  administered  under  the 

43,  s.  3  ; 


(d)  CoUmanv.  Chamberlain,  25 
Q.  B.  D.  328. 

(e)  Stat.  17  &  18  Vict.  c.  104, 
ss.  76  et  seq.  See  Orr  v.  JDickin- 
son,  John.  1. 

(/ )  Sect.  9. 

{(j)  Stats.  41  k  42  Vict.  c.  31, 


s.  4  ;  45  &  46  Vict. 
ante,  pp.  69,  77,  87,  6 

{h)  Ante,    p,    96  ;    Harlcy    v. 
Harley,  11  Jr.  Ch.  451. 

{%)  Stat.  46  &  47  Vict.  c.   52, 
s.  50,  sub-s.  3. 
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admiralty  jurisdiction  of  the  Court,  there  are  certain 

claims  which  attach  upon  a  ship  herself,  irrespective  of 

the  ownership  thereof.     Such  claims  may  be  enforced  Ailmnalty 
,  1-1  •  1-1  •        action  in  rem. 

by  proceed mgs  and  process  m  rem,  that  is,  by  an  action 

against  the  ship  in  the  Admiralty  Division,  arrest  of 
the  ship  herself  when  lying  at  a  port  within  the  juris- 
diction, and  by  sale  of  the  ship,  and  application  of  the 
proceeds  of  sale  in  default  of  the  owner's  appearance 
to  answer  for  the  demand  (A;).  One  foundation  of  Maritime  lien, 
proceedings  in  rem  against  a  ship  is  a  maritime  lien, 
which  is  not  a  mere  right  to  retain  possession,  like  a 
common  law  lieu  (I),  but  is  a  claim  or  privilege  upon 
a  thing  to  be  carried  into  effect  by  legal  process.  This 
claim  or  privilege  travels  with  the  thing  into  whoseso- 
ever possession  it  may  come.  It  is  inchoate  from  the 
moment  the  claim  or  privilege  attaches,  and  when 
carried  into  effect  by  legal  process,  by  a  proceeding 
in  rem,  relates  back  to  the  period  when  it  first  at- 
tached (m).  Collision  at  sea,  for  which  the  shipowner  Collision. 
is  responsible,  gives  rise  to  a  maritime  lien  for  damages 
attaching  upon  the  ship  in  fault ;  and  such  a  lien  may 
be  enforced  against  the  ship,  even  though  she  may  have 
been  sold  after  the  collision  to  a  bond  fide  purchaser 
without   notice   of    any   such    liability  {n).      Salvage  Salvage. 

{Ic)  The  Tremont,    1   W.  Eob.  (m)  Harmerx.  Bell  {The  Bold 

163,  164 ;   The    Westmoreland,   4  Bucclcuch),    7  Moo.    P.    C.   267, 

Notes  of  Cases,  173  ;  Cas<ri(?i<c  V.  284,    285;  C.   A.,    The  Heinrich 

Imric,  L.  R.  4  H.  L.   414  ;  Rules  Bjorn,  10  P.  D.  54  ;  see  The  Tas- 

of    the    Supreme     Court,    1883,  mania,  13  P.  D.   110  ;  The  Kong 

Order  XIII.,  rules  12, 13.  Magnus,  1891,  P.  223. 

{I)  See  ante,  pp.  57,  61. 

[n)  Harmer  v.  Bell,  ubi.  sup. ;  Tlie  Nymph,  Swab.  &Q  ;  Tlie  Charles 
Amelia,  L.  R.  2  A.  &  E.  330  ;  The  Utopia,  1893,  A.  C.  492,  499  ; 
see  The  Ileinrich  Bjorn,  11  App.  Cas.  282—284  ;  The  Zeta,  A.  C. 
1893,  468.  According  to  Mr.  Justice  0.  W.  Holmes,  this  lia- 
bility of  a  ship  for  damage  done  by  her  appears  to  be  a  survival 
of  a  principle  of  early  law,  that  an  inanimate  thing  which  has 
been  the  cause  of  damage  must  be  forfeited  or  surrendered  to 
the  injured  party.  By  the  general  maritime  law,  adopted  in 
other  countries  than  England,  the  shipowner  is  freed  from  liability 
on  surrendering  a  ship  which  has  done  damage  to  another.  But  the 
common  law  of  England  did  not  recognise  this  limitation  of  the  ship- 
owner's liability.     The  principle  of  maritime  law  has,  however,  been. 

W.P.P.  I 
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Mariners'  and  services  rendered  to  a  ship  also  give  rise  to  a  maritime 
master's  -^^^^  ^^^^     ^^j  ^  maritime  lien  attaches  upon  a  ship  for 

mariners'  wages  (p).     A  similar  lien  has  been  given  by- 
statute  for  a  master's  wages  (q)  and  his  disbursements 
Necessaries      for  which  the  shipowner  is  liable  (r).     But  it  is  now 
su^jpUed  to      gg(.^|Qj  ^i^j^^  Ijy  tj^e  i^^  of  England  there  is  no  maritime 

lien  for  necessaries  supplied  to  a  ship  (s). 


Bottomry. 


J^laritime 
interest. 


A  maritime  lien  upon  a  ship  may  also  be  created  by 
a  bottomry  bond.  Bottomry  is  a  contract  whereby  a 
vessel  is  hypothecated  by  her  owner  or  master  for  the 
payment,  in  the  event  of  her  voyage  terminating  success- 
fully, of  money  advanced  to  him  for  the  necessary  use  of 
the  vessel,  together  with  interest;  which  interest,  in  con- 
sideration of  the  risk  incurred,  is  generally  far  beyond  five 
per  cent.,  formerly  the  legal  rate,  and  is  known  as  mari- 
time interest.  The  name  of  bottomry  is  given  to  such  a 
contract  because  the  ship's  bottom  or  keel  is  said  to  be 


adopted  by  the  legislature  ;  and  tlie  shipowner's  liability,  on  events 
occurring  without  his  actual  fault  or  jjrivity,  is  now  limited  by  statute 
to  an  amount  varying  with  the  tonnage  of  his  vessel.  See  Holmes, 
Common  Law,  Lect.  I. ;  Llot/d  v.  Guihcrt,  L.  E.  1  Q.  B.  115  ;  stats.  53 
Geo.  III.  c.  159  ;  17  &  18  Vict.  c.  104,  s.  504,  506  ;  25  &  26  Vict.  c. 
63,  s.  54  ;  1  Maude  &  Pollock  on  Merchant  Shipping,  76,  83,  4th  ed  ; 
see  also  The  Dictator,  1892,  P.  304. 


(o)  See  The  Heinrich  Bjorn,  10 
P.  D.  44,  52  ;  11  App.  Cas.  270, 
279,  282. 

{2))  AbbottPon  Merchant  Ship- 
ping, 476,  5tli  ed.  ;  see  pp.  Slo 
et  scq.,  13th  ed. ;  see  The  Elin,  8 
P.  D.  39,  129  ;  R.  v.  Judge  of 
City  of  London  Court,  25  Q.  13.  D. 
339. 

{q)  Stats.  17  &  18  Vict.  c.  104, 
s.  191  ;  24  Vict.  c.  10,  s.  10. 

(r)  Stat.  52  &  53  Vict.  c.  46, 
s.  1  ;  see  Morgan  v.  CastJegate 
Steamship  Co.,  1893,  A.  C.  38. 

(s)  The  Neptune,  3  Knapp.  94  ; 
The  Ocean,  2  W.  Rob.  368  ;  The 
India,  32  L.  J.  N.  S.,  P.  M.  &  A. 
185  ;  The  Rio  Tinto,  9  App.  Cas. 
3.56  ;  The  Heinrich  Bjorn,  10 
P.    D.    44  ;    11   App.    Cas.    270, 


The  civil  law  and  the  laws  of 
those  countries  which  have 
adopted  its  principles,  give  a 
maritime  lien  for  necessaries  sup- 
plied to  a  ship  ;  Abbott  on  Mer- 
chant Shi]>ping,  108,  5th  ed. ; 
141,  13th  ed. ;  1  Maude  &  Pollock 
on  Merchant  Shipping,  96,  4th 
ed.  The  American  law  gives  a 
maritime  lien  for  necessaries  sup- 
plied to  foreign  ships  ;  see  The 
General  Smith,  4  Wheaton,  438  ; 
The  Brig  Nestor,  1  Sumner,  73. 
The  Scotch  law  appears  to  be  the 
same  as  our  own  as  to  necessaries 
supplied  in  a  home  port,  but  to 
recognise  a  maritime  lien  for  re- 
pairs done  to  a  ship  in  a  foreign 
port ;  1  Bell's  Comm.  525—528 
673—576,  7th  ed. 
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pledged  thereby  (/).  It  is  of  the  essence  of  bottomry 
that  the  lender  should  take  upon  himself  the  maritime 
risk ;  that  is,  that  the  money  should  be  repayable  only 
in  the  event  of  the  ship's  safe  arrival  (t).  A  bottomry 
bond  does  not  pass  the  property  in  the  ship,  but  attaches 
a  claim  upon  her  enforceable,  like  any  other  maritime 
lien,  by  an  admiralty  action  in  rem  against  the  ship  («)• 
Bottomry  bonds  are  usually  given  by  the  masters  of 
ships  at  foreign  ports  to  raise  money  not  procurable 
otherwise  for  necessary  repairs  to  the  vessel  (x).  The 
master  of  a  ship  may  charge  her  with  the  repayment  of 
money  advanced  upon  bottomry  in  a  case  of  necessity, 
but  not  otherwise  ;  and  only  after  communicating  with 
her  owner,  if  communication  be  practicable  (y).  And  to 
give  validity  to  a  bottomry  bond  given  by  a  ship's 
master  there  must  be  not  only  the  necessity  of  ob- 
taining what  is  requisite  to  enable  the  ship  to  proceed 
on  her  voyage,  but  also  the  necessity  of  raising  the 
money  upon  bottomry  on  account  of  the  impossibility 
of  procuring  it  in  any  other  way  (z).  A  bottomry  bond 
given  by  the  owner  of  a  ship  must  be  based  on  a  like 
necessity  in  order  to  create  a  lien  giving  the  bondholder 
priority  to  mortgagees  (a).  Either  the  owner  or  master 
may  make  himself  personally  liable  as  well  as  the  ship 
upon  a  bottomry  contract  (6).  But  the  master  has 
no  authority  to  make  the  owner,  as  well  as  the 
ship,  liable  upon  a  bottomry  bond  ;  he  can  bind  the 
f^hip  only  when  the  necessity  arises   (c).     The  master  Sale  oF  ship 

by  master. 

(i)  The  Atlas,  2  Hagg.  48,  52,  Moo.     P.    C.     1  ;     The    Karnalc, 

r.7,  73  ;    Stainhank   v.   Fenning,  L.   R.   2  A.   &  E.    289,   2  P.   C. 

11  C.  B.  51,  87—89;  Stainbank  505;  The  Pontida,  9  P.  D.    102, 

V.  Shepard,  13  C.  B.  418.  177. 

(m)  Stainbank  v.   Shepard,   13  {a)  The  Duke    of   Bedford,    2 

C.  B.  418,  441,  442.  Hagg.     294  ;    The  Royal    Arch, 

(.r)  The  Zodiac,  1  Hagg.  325.  Swab.  269. 

\y)  Kleinivort  d:  Co.  v.    Cassa  (b)  IVillis  v.  Palmer,  7  C.  B. 

Maritima  of  Genoa,  2  App.  Cas.  N.    S.    360,    361  ;     Williams    & 

156.  Bruce's  Admiralty  Practice,  52. 

(s)   The  Nelson,  1   Hagg.   169,  (c)  Stainbank  v.    Fenning,    11 

175  ;  The  Reliance,  3  Hagg.  74  ;  C.   B.  51,  88,  89  ;  Stainhank  v. 

The   Prince  of  Saxe   Cobourg,    3  Shepard,    13    C.    B.     418.       The 
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Claims  against 
SI  sliiii  giving 
no  niaiitime 
Jie-n. 


Admiralty 
Jurisdiction 
to  give  pos- 
session of  a 
»iiip. 


of  a  ship  has  no  authority  to  sell  her,  except  in  a  case 
of  urgent  necessity  (d). 

There  are  also  claims  which  may  be  enforced 
against  a  ship  under  the  admiralty  jurisdiction  as  ex- 
tended by  statute  (e),  but  do  not  give  rise  to  any 
maritime  lien :  as  claims  for  towage  (/)  or  for  neces- 
saries supplied  to  a  foreign  ship  ;  or  to  any  ship  whose 
owner  is  not  domiciled  in  England  or  Wales,  elsewhere 
than  in  the  port  to  which  she  belongs  (g).  Such 
claims  do  not  attach  upon  the  ship  at  the  time  they 
arise  or  until  the  ship  is  arrested  in  the  action  to  en- 
force them  (h).  They  cannot  therefore  be  enforced 
against  the  ship,  if  her  ownership  be  transferred  before 
her  arrest.  For  the  ship  can  only  be  arrested  on  such 
claims  while  she  remains  the  property  of  an  owner 
personally  liable  to  satisfy  them  (g). 

The  Court  of  Admiralty  also  had  jurisdiction,  exer- 
cisable by  process  in  rem,  in  a  cause  of  possession,  to 
take  a  ship  out  of  the  possession  of  a  wrong-doer,  and 
put  her  into  the  possession  of  the  rightful  owner  (k). 
Formerly  this  jurisdiction  did  not  extend  to  the  de- 
cision of  questions  of  title  or  ownership,  but  was  con- 


master  ma)'^,  however,  render  the 
owner  personally  liable  to  repay 
money  advanced  on  bottomry,  by 
giving  bills  of  exchange  drawn 
on  the  owner  as  a  collateral 
security  ;  in  which  case,  if  the 
bills  are  honoured,  the  bottomry 
is  discharged,  and,  though  the 
ship  arrive,  the  maritime  interest 
is  not  payable ;  Stainhank  v. 
Shcpard,  13  C.  B.  443,  444. 

(rf)  As  where  a  ship  has  put 
into  port  in  need  of  extensive  re- 
pairs and  the  master  can  raise  no 
money  on  bottomry  or  otherwise, 
and  communication  with  the 
owner  is  impracticable  ;  see  The 
Segredo,  otherwise  Eliza  Cwnish, 
1  Spk.  Ecc.  &  Ad.  36,  46  ;  The 
Glasgow,  Swab.   145  ;   The  Mar- 


garet, ibid.  382. 

(c)  Stats.  3  &  4  Vict.  c.  65, 
s.  6  ;  24  Vict.  c.  10,  s.  5. 

(/)  The  Princess  Alice,  3  "VV. 
Rob.  138  ;  see  The  Heinrich 
Bjorn,  10  P.  D.  52,  53  ;  11  App. 
Cas.  283  ;  Westriip  v.  Great  Yar- 
mouth Steam  Carrying  Co.,  43 
Ch.  D.  241. 

(g)  The  Alexander,  1  W.  Eob. 
346,  360  ;  The  Sophie,  ibid.  368, 
369  ;  The  Pacific,  Br.  &  L.  243  ; 
The  Tu-o  Ellens,  L.  R.  4  P.  C. 
161  ;  The  Rio  Tin  to,  9  App.  Cas. 
356  ;  The  Heinrich  Bjorn,  10  P. 
D.  44,  54;  11  App.  Cas.  270, 
277. 

(h)  See  The  Cella,  13  P.  D.  82. 

{^•)  RePlanchard,  2  B.  &  C.244; 
ThcLagan,  3  Hagg,  Adm.  Rep.  418. 


OF   SHIPS.  117 

fined  to  effecting  transfer  of  possession.  It  could  not 
be  exercised,  therefore,  in  cases  where  conflicting  claims 
of  title  or  ownership  were  asserted  in  good  faith  (l). 
But  a  statute  of  the  year  1840  gave  to  the  Court  of 
Admiralty  jurisdiction  to  decide  all  questions  as  to  the 
title  to  or  ownership  of  any  ship  or  vessel  arising  in 
any  cause  of  possession,  salvage,  damage,  wages,  or 
bottomry,  which  should  thereafter  be  instituted  in  the 
said  Court  (m).  So  that  the  rightful  owner  of  a  ship  in 
the  possession  of  another  may  now  proceed  to  assert 
his  title  thereto  in  an  admiralty  action  in  rem,  obtain- 
ing the  arrest  of  the  ship,  and  may  recover  possession 
of  her  upon  establishing  his  claim  (a). 

The  Court  of  Admiralty  also  possessed  an  exceptional  Admiralty 

"^  /-         1  •  •       jurisdiction 

jurisdiction  in  the  case  of  part  owners  ot  a  ship,  to  give  between  co- 
possession  of  the  ship  to  the  owners  of  a  majority  of  the  owners  of  a 
shares,  but  to  restrain  them  from  sending  the  ship  on 
a  voyage  against  the  will  of  the  owners  of  the  minority 
of  shares,  without  giving  security  for  her  safe  return. 
This  jurisdiction  was  enforceable  by  arrest  of  the  ship 
in  a  cause  of  possession  or  restraint  as  the  case  might 
be  (o).  The  jurisdiction  of  the  Court  of  Admiralty 
did  not  extend  to  the  determination  of  questions 
of  account  or  title  between  co-owners  (j)).  But  the 
Admiralty  Court  Act,  1861  (q),  conferred  on  the  High 
Court   of   Admiralty  jurisdiction  to    decide  all    ques- 

[l)  The  Warrior,  2  Dod.  288  ;  Miza  Cornish,  1  Spk.  Ecc.  &  Ad. 

The   Pitt,  1   Hagg.   A.  R.  240;  m  ;  The  Glasgow,  Swa.h.U5;  The 

The  John,  2  Hagg.    A.  R.    305  ;  Empress,  ibid.  160 ;  The  Margaret 

see  also  The  Guardian,  3  Rob.  93  ;  Mitchell,  ibid.  382  ;  Rules  of  the 

The    Aurora,    ibid.     133 ;     The  Supreme  Court,   1883,  Appendix 

Sisters,   ibid.    213.      The    Court  A.  Pt.  III.  s.  6,  H.  No.  9. 
would,   however,    in   a    cause   of  (o)  Re  Blanchard,   2  B.    &   C. 

possession,    decide   questions    of  244,   248  ;   The  Apollo,   1   Hagg. 

title   depending    on    the   law   of  306  ;   The  Valiant,  1  W.  Rob.  64 ; 

-l)rize  ;    The   Countess  of  Lauder-  The  Kent,  Lush.  495  ;  The  Eng- 

dale,    4  Rob.  283  ;  The  Victoria,  land,  12  P.  D.  32. 
Ejvv.  97.  {p)  ^"'ly  V.   Goodson,   2   Mer. 

(m)  Stat.   3  &   4   Vict.   c.   65,  77  ;  The  Apollo,   1    Hagg.    313  ; 

s.  4.  Castelli  v.  Cook,  7  Hare,  89,  97. 
"  {»i).See  The  Segrcdo,  otherwise  (g)  Stat.  24  Vict.  c.  10. 
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tions  arising  between  the  co-owners,  or  any  of  them, 
touching  the  ownership,  possession,  employment  and 
earnings  of  any  ship  registered  in  any  port  in  England 
or  Wales,  or  any  share  thereof;  and  it  empowered  that 
court  to  sell  all  accounts  outstanding  and  unsettled 
between  the  parties  in  relation  thereto,  and  to  direct 
the  ship  or  any  share  thereof  to  be  sold,  and  to  make 
such  order  in  the  premises  as  to  the  court  should  seem 
fit  (>•).  The  same  Act  also  gave  the  Court  of  Admiralty 
jurisdiction  over  any  claim  in  respect  of  any  mortgage 
duly  registered  according  to  the  provisions  of  the 
Merchant  Shipping  Act,  1854  (s). 


Admiralty 
jurisdiction 
of  Higli  Coiu-t 
of  Justice. 


County 
courts. 


By  the  Judicature  Act  of  1873  the  jurisdiction  of  the 
High  Court  of  Admiralty  was  transferred  to  and  vested 
in  the  High  Court  of  Justice  (t),  as  from  the  1st  of 
November,  1875  (2(-)  ;  and  all  matters  and  causes  which 
would  have  been  within  the  exclusive  cognizance  of  the 
Court  of  Admiralty  were  assigned  to  the  Probate, 
Divorce  and  Admiralty  Division  of  the  High  Court  (x). 
All  suits  which  were  commenced  by  a  cause  in  rem  or 
in  personam  in  the  Court  of  Admiralty  are  now  insti- 
tuted by  a  proceeding  called  an  action  (y).  Some  of 
the  county  courts  now  possess  Admiralty  jurisdiction  (z). 


Charter- 
party. 


Sometimes  a  vessel  is  hired  for  a  given  voyage.  The 
instrument  by  which  such  hiring  is  effected  is  termed 
a  charter-party  (a).  Whether  the  legal  possession  of 
the  ship  passes  to  the  hirer  (or  charterer,  as  he  is  called) 
depends  on  the  stipulations  contained  in  the  charter- 
party,  such  as  whether  the  charterer  or  the  owner  is  to 


(r)  Sect.  8. 

(s)  Sect.  11.  See  also  sects. 
10,  12,  and  13. 

(0  Stat.  36  &  37  Vict.  c.  6C, 
s.  16. 

(u)  Stat.  37  &  38  Vict.  c.  83. 

{x)  Sect.  34. 

(y)  Fkules  of  the  Supreme  Court, 


1883,  Order  I.,  rule  1. 

(z)  Stats.  31  &  32  Vict.  c.  71  ; 
32  &  33  Vict.  c.  51. 

(a)  The  .stamp  duty  on  a  char- 
ter-party is  now  sixpence  ;  stat. 
54  &  55  Vict.  c.  39,  First  Sche- 
dule. 
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provide  the  seamen,  and  keep  the  vessel  in  order  (h). 
Where  a  merchant  ship  is  open  to  the  conveyance  of 
goods  generally,  it  is  called  a  general  skip.  The  receipt  General  shiii. 
for  the  goods  given  by  the  master  is  called  the  6 iYi  Bill  of  lading. 
of  lading  :  it  states  that  the  goods  are  to  be  delivered 
to  the  consignee  or  his  assigns  ;  and  by  the  custom  of 
merchants,  the  bill  of  lading,  when  endorsed  by  the  con- 
signee with  his  name,  becomes  a  negotiable  instrument 
tlie  delivery  of  which  passes  the  property  in  the  goods  (c) ; 
but  it  was  formerly  held  that  the  right  to  sue  upon  the 
contract  contained  in  the  bill  of  lading  to  carry  and 
deliver  the  goods  did  not  pass  by  the  indorsement  {d). 
It  is,  however,  now  enacted,  that  every  consignee  of 
goods  named  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading,  to  whom  the  property  in  the  goods 
therein  mentioned  shall  pass  upon  or  by  reason  of  such 
consignment  or  indorsement,  shall  have  transferred  to 
and  vested  in  him  all  rights  of  suit,  and  be  subject  to 
the  same  liabilities  in  respect  of  such  goods,  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made 
with  himself  (e).  The  money  payable  for  the  hire  of  a  Freight. 
ship,  or  for  the  carriage  of  goods  in  it,  is  the  freight 
which,  whether  accrued  or  accruing,  is  assignable  in  the 
same  manner  as  any  other  ordinary  chose  in  action  (/). 
But  in  the  case  of  a  mortgage  of  a  ship,  the  mortgagee  Eight  of 
whose  mortgage  is  first  registered,  obtains,  by  taking  fi!^aht°^'' 
actual  {g)  or  constructive  (/t)  possession,  a  legal  right  to 
the  freight,  with  all  the  advantages  which  equity  gives 

(&)  Beanv.  Hogg,  10  Bing.345  ;  pledge  only,  in  the  position  of  a 

Fentoii  V.  Clhj  of  London  Steam  party  to  the   contract  contained 

Packet  Cofiipamj,   8    Ad.   &    Ell.  therein ;    Sewell  v.   Burdick,    10 

835.  App.  Gas.  74. 

(f)  Caldwell  v.  Ball,  1  T.  Kei>.  (/)  Douglas  v.  Russell,  4  Sim. 

205,  '216  ;  see  ante,  p.  68.  524  ;  1  M.   &  K.    488  ;  Leslie  v. 

{d)   TJiornpson   v.   Dominy,   14  (?z<</i?'ie,  1  New  Cases,  697  ;  ZirtcJ- 

Mee.  &  Wels.  403.  say  v.  Oibhs,  22  Beav.  522. 

(c)  Stat.  18  &  19  Vict.  c.  Ill,  (</)  Brown  v.  Tanner,  L.  R.   3 

s.  1.     It  has  been  held  that  this  Ch.  597. 

enactment  does  not  place  the  in-  {h)  Rusden  v.  Pope,  L.  R.  3  Ex. 

dorsee  of  a  bill  of  lading,  to  whom  2G9. 
it  has  been  delivered  by  way  of 
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Bottomry 
bond  on  ship, 
freight  and 
cargo. 


Respondentia. 


Sale  of  cargo 
by  ship's 
master. 


General 
average. 


to  a  leofal  owner,  in  the  event  of  a  conflict  of  claims  (i). 
The  delivery  of  goods  imported  from  foreign  parts,  and 
the  lien  of  the  shipowner  for  their  freight,  are  now 
regulated  by  the  provisions  of  the  Merchant  Shipping 
Act  Amendment  Act,  1862  (k). 

The  necessity,  which  authorizes  the  master  of  a  ship 
to  bind  her  by  way  of  bottomry,  may  authorize  him  to 
hypothecate  freight  and  cargo  along  with  the  ship  by  a 
bottomry  bond.  But  he  can  only  so  bind  the  cargo,  with 
prospect  of  benefit  to  the  cargo  (I) ;  and  before  doing  so 
he  must  communicate  with  cargo-owners  if  practi- 
cable (m).  Respondentia  is  a  contract  of  similar  nature 
to  bottomry,  but  entered  into  with  respect  to  cargo  only. 
At  common  law  a  contract  of  respondentia  confers  no 
right  of  property  in  or  lien  upon  the  goods  hypothe- 
cated, the  borrower  only  being  personally  liable  in  the 
event  of  the  safe  termination  of  the  voyage  (n).  But  the 
holder  of  a  respondentia  bond  given  by  the  master  of  a 
ship  and  warranted  by  the  necessity  of  the  case,  may 
enforce  it  against  the  cargo  under  the  admiralty  juris- 
diction of  the  Court  (o).  The  master  of  a  ship  has  no 
authority  to  sell  any  part  of  the  cargo,  except  in  a  case 
of  necessity,  where  he  cannot  communicate  with  the 
cargo-owner  (p). 

An  incident  of  the  carriage  of  goods  by  sea  is  the 
liability  of  the  several  persons  interested  in  the  ship, 
freight,  and  cargo  to  contribute  rateably  to  indemnify 


{{)  Liverpool  Marine  Credit 
Company  v.  Wilso7i,  L.  R.  7  Ch. 
507  ;  Wilson  v.  Wilso7i,  L.  R.  14 
Eq.  32  ;  Keith  v.  Burroivs,  2  C. 
P.  D.  163  ;  2  App.  Cas.  636. 

{k)  Stat.  25  &  26  Vict.  c.  63, 
ss.  66—78. 

(I)  The  Gratitudine,  3  Rob. 240; 
The  Lizzie,  L.  R.  2  A.  &  E.  254  ; 
The  Karnak,  ib.  289  ;  2  P.  C. 
505  ;  The  Onward,  L.  R.  4  A.  & 
E.  38  ;  The  Pontida,  9  P.  D.  102, 


177. 

{m)  Kleinwort  &  Co.  v.  Cassa 
Maritima  q/'{?c?ioa,  2  App.  Cas.  156. 

(?i)  2  Black.  Conim.  457;  Busk 
V.  Fear  on,  4  East,  319. 

(o)  Cargo  Ex  Sultaji,  Swab. 
504. 

{p)  Australian  Steam  Naviga- 
tion Company  v.  Morse,  L.  R.  4 
P.  C.  222,  228  ;  Atlantic  Mutual 
Insurance  Coinpany  v.  Huth,  16 
Ch.  D.  474,  481. 
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a  person  who  has  suffered  loss  by  the  sacrifice  volun- 
tarily and  properly  made  of  some  portion  of  the  ship 
or  cargo  to  secure  the  general  safety  of  the  whole.  Such 
a  contribution  is  called  a  general  average  contribu- 
tion (q).  The  jettiso7i,  or  throwing  overboard  of  part  of  Jettison, 
the  cargo  in  order  to  save  the  ship,  is  the  simplest 
instance  of  a  case  of  general  average  (r).  But  the 
principle  extends  to  all  loss  which  arises  in  consequence 
of  extraordinary  sacrifices  made  or  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo  (s).      The  Lien  for 

shipowner  has  a  lien  on  cargo  liable  to  contribution  for  general 
^  o  _  average. 

general  average  (t).     But  no  maritime  lien  arises  from 

liability  to  general  average  contribution  (u).     Where  Particular 

•  r.  1  .  I     ,  average, 

sacrmces  are  made  or  expenses  incurred    to    preserve 

particular  articles  only — for  instance,  the  cargo  but  not 

the  ship — the  owners  of  the  articles  saved  are  liable  to 

what  is  called  particular  average ;  for  which  a  like  lien 

is  given  as  in  the  case  of  general  average  (x). 


(q)  1     Maude     &    Pollock    on       220  ;    Svensdcn    v.   Wallace,    13 


Merchant  Shipping,  425 — 437, 
4th  ed. 

(r)  See  Butler  v.  Wildman,  3 
B.  &  A.  398  ;  Hallctt  v.  Wicjram, 
9  C.  B.  580  ;  Strang,  Steel  d:  Co. 
V.  Scott  tfc  Co.,  14  App.  Cas.  601. 

(5)  Birkley  v.  Presgrave,  1  East, 


Q.  B.  D.  69  ;  10  App.  Cas.  404. 
(t)  Simoncls  v.    White,  2  B.  & 

C.  811.     See  Huth  v.  Lamport,  16 
Q.  B.  D.  442,  735. 

{u)   The  North  Star,  Lush.  45. 
{x)  Hingston  v.  Wendt,  1  Q.  B. 

D.  367. 
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CHAPTER   IV. 

OF  CHATTELS   WHICH   DESCEND   TO   THE   HEIR. 

Exceptions  to  There  are  some  kinds  of  choses  in  possession  which 
rules.  '  form  exceptions  to  the  general  rules  governing  the 
ownership  of  goods,  and  their  devolution  upon  their 
owner's  death.  These  consist  of  certain  chattels  so 
closely  connected  with  land  that  they  partake  of  its 
nature,  pass  along  with  it,  whenever  it  is  disposed  of, 
and  descend  along  with  it,  when  undisposed  of,  to  the 
heir  of  the  deceased  owner.  The  chattels  which  thus 
form  exceptions  are  the  subject  of  the  present  chapter : 
they  consist  principally  of  title  deeds,  Jieir-looms, 
fixtures,  chattels  vegetable,  and  animals  feroi  natura. 
Of  each  in  their  order. 

Title  deeds  Title  deeds,  though  moveable  articles,  are  not  strictly 

pass  by  the      speakincr  chattels.     They  have  been  called  the  sinews 
conveyance  oi    *■  °  "^  •  i     • 

the  lauds.        of  the  land  («),  and  are  so   closely  connected  with  it 

that  they  will  pass,  on  a  conveyance  of  the  land,  without 

being  expressly  mentioned  :  the  property  in  the  deeds 

passes  out  of  the  vendor  to  the  purchaser  simply  by  the 

grant  of  the  land  itself  (6).     In  like  manner  a  devise  of 

lands  by  will  entitles  the  devisee  to  the  possession  of  the 

deeds  ;  and  if  a  tenant  in  fee  simple  should  die  intestate, 

the  title  deeds  of  his  lands  will  descend  along  with  them 

to  his  heir  at  law  (c).     In  former  times,  when  warranty 

was  usually  made  on  the  conveyance  of  land  (d),  the  rule 

(«)  Co.  Litt.  6  a.  Executor,  14th  ed.  153  ;  Williams 

(b)  Harrinfjton  v.  Price,  3  B.  &       on  Executors,  pt.  2,  book  2,  c.  2, 
Ad.  170  ;  rhilips  v.  Robinson,  4       s.  3,  p.  730,  8th  ed. 

Bing.  lOG  ;  S.  C.  12  Moore,  308.  {d)  See  Williams,  R.    P.    540, 

(c)  Wentworth's   Office    of   au       17  th  ed. 
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was  that  the  feoffor  should  retain  all  deeds  containing 
warranties  made  to  himself  or  to  those  throujrh  whom 
he  claimed,  and  also  all  such  deeds  as  were  material  for 
the  maintenance  of  the  title  to  the  land  (e).  But  if  the 
feoffment  was  made  without  any  warranty,  the  feoffee 
was  entitled  to  the  whole  of  the  deeds ;  for  the  feoffor 
could  receive  no  benefit  by  keeping  them,  nor  sustain 
any  damage  by  delivering  them  (/).  Warranties  have 
now  fallen  into  disuse;  but  the  principle  of  the  rule 
above  stated  still  applies  when  the  grantor  has  any  other 
lands  to  which  the  deeds  relate,  or  retains  any  legal 
interest  in  the  lands  conveyed  ;  for  in  either  of  these 
cases  he  has  still  a  right  to  retain  the  deeds  (g).  And 
it  is  now  expressly  enacted  (h),  that  where  the  vendor 
retains  any  part  of  an  estate,  to  which  any  documents 
of  title  relate,  he  shall  be  entitled  to  retain  such  docu- 
ments. If  the  grantor  should  retain  merely  an  equitable 
right  to  redeem  the  lands,  as  in  the  case  of  a  mortgage 
in  fee  simple,  it  has  been  said  that  this  equitable  right 
is  a  sufficient  interest  in  the  lands  to  authorize  him  to 
withhold  the  deeds,  unless  they  are  expressly  granted 
to  the  mortgagee  (i).  It  is  very  questionable,  however, 
whether  a  legal  right  ought  to  be  attached  to  an 
interest  merely  equitable..  And  the  doctrine  last 
mentioned  is  opposed  by  more  recent  decisions  (A). 
If  anyone  obtained  title  deeds,  from  a  person  other 
than  the  legal  owner,  by  purchase  for  value  without 
notice  of  any  informality  in  the  other's  title,  a  court  of 
equity  would  not  order  him  to  deliver  up  the  deeds, 
even  to  their  legal  owner  (l).     But  the  plea  of  purchase 

(c)  Biickhurst's  Case,  1  Rep.  lb.  [i)  Davies  v.    Vernon,  6   Q.  B. 

(/)  1  Kep.  1  a.  443,  447. 

((/)  Bro.  Abr.  tit.  Charters  de  (k)  Goode  v.  Burton,  1  Exch. 
Terra,  pi.  53  ;  Yea  v.  Field,  2  T.  Rep.  189  ;  Neivton  v.  Beck,  3  H. 
Rep.  708 ;  see  however  Siigd.  &  JST.  220  ;  see  Williams's  Con- 
Vend.  &  Pur.  367,  13th  ed. ;  441,  veyancing  Statutes,  150  ;  Re  Iny- 
442,  14th  ed.;  2  Brest.  Conv.  466.  havi,  1893,  1  Ch.  352,  361. 

{h)  Stat.    37  &  38  Vict.  c.  78,  [I)  Head   v.  Egerton,  3  P.   W. 

s.    2,   sub-s.    5  ;   Williams's  Con-  280  ;  Heath  v.  Crealock,  L.  R.  10 

veyancing  Statutes,  14.  Ch.  22. 
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When  the 
conveyance  is 
by  way  of 
use. 


When  the 
lands  are 
settled. 


for  value  without  notice  is  no  defence  to  a  claim  by  the 
owner  of  title  deeds  to  recover  possession  of  them  at 
law  (m)  ;  and,  since  the  Judicature  Acts  (n),  such  a 
claim  may  be  enforced  in  any  Division  of  the  High 
Court  (o). 

If  a  conveyance  of  lands  should  be  made  by  way  of 
use,  thus,  if  lands  should  be  granted  to  A.  and  his  heirs 
to  the  use  of  B.  and  his  heirs,  it  has  been  said  that  the 
title  deeds  of  the  land  will  belong  to  A.,  the  grantee  ; 
because,  although  the  Statute  of  Uses  ( p)  conveys  the 
legal  estate  in  the  lands  from  A,  to  B.,  it  does  not  affect 
the  title  deeds,  which  must  consequently  still  remain 
vested  in  A.  (q).  But  this  doctrine  has  been  justly 
questioned,  on  the  ground  that  the  legislative  convey- 
ance from  A.  to  B.,  effected  by  the  Statute  of  Uses, 
ought  to  be  at  least  as  powerful  as  the  common  law  con- 
veyance of  the  lands  to  A.;  and  if  the  latter  conveyance 
can  carry  with  it  the  deeds  relating  to  the  land,  the 
former  conveyance  should  be  considered  as  powerful 
enough  to  do  the  same  (r)  ;  and  it  has  accordingly  been 
so  decided  in  a  case  in  Ireland  (s). 

The  tenant  of  an  estate  in  fee  simple  in  lands  pos- 
sesses the  highest  interest  which  the  law  of  England 
allows  to  any  subject ;  and  such  a  tenant  possesses  also 
an  absolute  property  in  the  title  deeds,  which  he  may 
destroy  at  his  pleasure,  or  sell  for  the  value  of  the  parch- 
ment (t).  But  if  the  lands  to  which  deeds  relate  should 
be  settled  on  any  person  for  life  or  in  tail,  a  qualified 
ownership  will  arise  with  respect  to  the  deeds,  different 
in  its  nature  from  that  simple  property  which  is  usually 


(m)  See  Newton  v.  Beck,  3  H. 
&  N.  22,0. 

(n)  Ante,  pp.  26,  27. 

(o)  Re  Cooper,  20  Ch,  D.  611  ; 
Re  Imjham,  1893,  1  Ch.  352,  361. 

{p)  27  Hen.  VIII.  c.  10. 

{q)  1  Sand.  Uses,  4th  ed.  119  ; 
5th  ed.  117. 


(?•)  Sugd.  Vend.  &  Pur.  366, 
13th  ed.  ;  440,  14th  ed.  ;  Co, 
Litt.  6  a,  n.  (4). 

(s)  M alone  V.  Minoughan,  14  Ir. 
Com.  Law  Rep.  540,  dissentiente 
Haves,  J. 

(0  Cro.  Eliz.  496. 
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held  in  chattels  personal.  As  the  lands  are  now  held 
for  a  limited  estate,  so  a  limited  interest  in  the  deeds 
belongs  to  the  tenant.  The  tenant  for  life  or  in  tail, 
when  in  possession  of  the  lands,  being  the  freeholder  for 
the  time  being,  is  entitled  also  to  the  possession  of  the 
deeds  (tc) ;  whereas  the  tenant  for  a  mere  term  of  years 
of  whatever  length,  not  having  the  freehold  or  feudal 
possession  of  the  lands,  has  no  right  to  deeds  which  re- 
late to  such  freeholds  (.r) ;  although  deeds  relating  only  to 
the  term  belong  to  such  a  tenant,  and  will  pass,  without 
any  express  grant,  to  the  assignee  of  the  term  (y).  The 
tenant  for  life  or  in  tail  in  possession,  though  entitled 
to  the  possession  or  custody  of  the  deeds  which  relate 
to  the  inheritance,  has  no  right  to  injure  or  part  with 
them  (z)  ;  he  has  an  interest  in  the  title  deeds  corre- 
spondent only  to  his  estate  in  the  lands ;  and  if  he 
should  part  with  the  deeds,  even  for  a  valuable  con- 
sideration, the  remainder-man,  on  coming  into  posses- 
sion of  the  lands,  will  nevertheless  be  entitled  to  the 
possession  of  the  deeds,  just  as  if  the  tenant  for  life  or 
in  tail  had  kept  them  in  his  own  custody  (a). 

Heir-looms,  strictly  so  called,  are  now  very  seldom  to  Heir-looms, 
be  met  with.     They  may  be  defined  to  be  such  personal 
chattels  as  go,  by  force  of  a  special  custom,  to  the  heir, 
along  with  the  inheritance,  and  not  to  the  executor  or 
administrator  of  the  last  owner  (b).     The  owner  of  an 

(u)  Fordv.  Peerivg,  1  Ves.  jnn.  Somerville,  5  Beav.  360. 

76  ;  Strode  v.  Blackbumc,  3  Ves.  (?/)  Hooper  v.    Ramsbottom,    6 

225  ;  Garner  v.  Hannynqton,  22  Taunt.  12. 

Beav.  627  ;  Alhvood  v.  Heywood,  {z)  Bro.   Abr.  tit.    Charters  de 

1  H.  &  C.  745  ;  Leathesv.  Leathcs,  Terre,  pi.  36.     As  to  production 

5  Ch.  D.  221.   It  is  now  held  that  see  Davics  v'  Earl  of  Dysart,  20 

an  equitable  tenant  for  life  is  en-  Beav.    405  ;    Williams's   Convey- 

titled  to  the  custody  of  the  title  ancing  Statutes,  13. 

deeds  ;  Ee  Burvaby's  Set/Jed  Es-  {a)  Davics  v.   Vernon,  6  Q.  B. 

tatc-%  42  Ch.  1).  621  ;  Be  Wythes,  443  ;  Easton  v.  London,  12  W.  E. 

1893,  2  Ch.  369.  53  ;  33  L.  J.  Exch.  34. 

{x)  Churchill  \.  Small,  8  Ves.  (/;)  See  Co.  Litt.  \^h.\Polgrcnn 

323  ;  Harper  v.  Faulder,  4  Mad.  v.  Feara,  1  Cal.  xxxix. ;  1   Vern. 

129,138;    Wiseman -v.  Westland,  273. 
1  You.   &  Jer.  117  ;  Hotham  t. 
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heir-loom  cannot  by  his  will  bequeath  the  heir-loom,  if 
he  leave  the  land  to  descend  to  his  heir  ;  for  in  such  a 
case  the  force  of  the  custom  will  prevail  over  the  be- 
quest, which,  not  coming  into  operation  until  after 
the  decease  of  the  owner,  is  too  late  to  supersede  the 
custom  (c).  According  to  some  authorities  heir-looms 
consist  onlj'  of  bulky  articles,  such  as  tables  and  benches 
fixed  to  the  freehold  (cZ) ;  but  such  articles  would  more 
properly  fall  within  the  class  of  fixtures,  of  which  we 

Crown  jewels,  shall  next  speak.  The  ancient  jewels  of  the  crown  are 
heir-looms  (e).     And  if  a  nobleman,  knight  or  esquire 

Coat  amioiir.  be  buried  in  a  church,  and  his  coat  armour  or  other  en- 
signs of  honor  belonging  to  his  degree  be  set  up,  or  if  a 
tombstone  be  erected  to  his  memory,  his  heirs  may  main- 
tain an  action  against  any  person  who  may  take  or  deface 
them  (/).  The  boxes  in  which  the  title  deeds  of  land 
are  kept  are  also  in  the  nature  of  heir-looms,  and  will 
belong  to  the  heir  or  devisee  of  the  land  ;  for  such 
boxes  "  have  their  very  creation  to  be  the  houses  or 
habitations  of  deeds  "  (g) ;  and  accordingly  a  chest  made 
for  other  uses  will  belong  to  the  executor  or  adminis- 
trator of  the  deceased,  although  title  deeds  should  hap- 
pen to  be  found  in  it.  In  popular  language  the  term 
"  heir-loom  "  is  generally  applied  to  plate,  pictures  or 
articles  of  property  which  have  been  assigned  by  deed 
of  settlement  or  bequeathed  by  will  to  trustees,  in  trust 
to  permit  the  same  to  be  used  and  enjoyed  by  the  per- 
sons for  the  time  being  in  possession,  under  the  settle- 
ment or  will,  of  the  mansion-house  in  which  the  articles 
may  be  placed.  Of  this  kind  of  settlement  more  will 
be  said  hereafter  (h). 


Toml3.stone. 


Deed  boxes. 


Popular  use 
of  the  term 
"  heir-loom, 


Fixtures. 


Fixtures  are  such  moveable  articles  or  chattels  per- 


(c)  Co.  Litt.  185  b. 

(d)  Spelman's  Glossary,  voce 
Heir-Loom.  See  Williams  ou 
Executors,  pt.  2,  bk.  2,  ch.  2, 
B.  3  ;  p.  726,  8tli  ed. 


(e)  Co.  Litt.  18  h. 
(/)  Ibid. 

(g)  Wentwortli's   Office    of   an 
Executor,  157,  14th  ed. 
(h)  See  post,  Part  IV.  ch.  L 
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sonal  as  are  fixed  to  the  ground  or  soil,  either  directly 
or  indirectly  by  being  attached  to  a  house  or  other 
buildincf.  The  ancient  common  law,  rec^arding  land  as 
of  far  more  consequence  than  any  chattel  which  could 
be  fixed  to  it,  always  considered  everything  attached 
to  the  land  as  part  of  the  land  itself, — the  maxim  being 
qvAcquid  plantatiir  solo, solo  cedit  (?').  Hence  it  followed 
that  houses  themselves,  which  consist  of  aggregates  of 
chattels  personal  (namely,  timber  and  bricks)  fixed  to 
the  land,  were  regarded  as  land,  and  passed  by  a  con- 
veyance of  the  land  without  the  necessity  of  express 
mention  ;  and  this  is  the  case  at  the  present  day  (k).  So 
now,  a  conveyance  of  a  house  or  other  building,  whether 
absolutely  or  by  way  of  mortgage,  will  comprise  all  ordi- 
nary fixtures,  such  as  stoves,  grates,  shelves,  locks,  &c.  (I), 
and  also  fixtures  erected  for  the  purposes  of  trade  (m), 
without  any  express  mention,  unless  an  intention  to 
withhold  the  fixtures  can  be  gathered  from  the  con- 
text (n).  So  on  the  decease  of  a  tenant  in  fee  simple, 
the  devisee  of  a  house,  or  the  heir  at  law  in  case  of  in- 
testacy, will  be  entitled  generally  to  the  fixtures  set  up 
in  it  (o).  The  ancient  rule  respecting  fixtures  has  been  Fixtures  of 
greatly  relaxed  in  favour  of  tenants  for  terms  of  years,  ygar."  " 
wlio  are  now  permitted  to  remove  articles  set  up  by 

(i)  See  4  Rep.   64  a  ;    1   Lord  See  Williams's  Conveyancing  Sta- 

Ravm.  738  ;  Mackintosh  v.  Trotter,  tutes,  60,  62,  70. 

3  M.  &  W.  184,  186  ;  Williams  on  (m)  CuUwick  v.  Sinindcll,  M.R. 

Executors,  pt.  2,  bk.  2,  ch.  2,  s.  3,  L.  R.  3  £q.  249  ;  Climie  v.  Wood, 

p.  733,  8th  ed.  L.  R.  3  Ex.   257  ;  Longhottom  v. 

(/.-)  See    Williams,   R.     P.    33,  Bcrrxj,  L.  R.  5  Q.   B.   123  ;  Hol- 

17tlied.  ;   Williams's  Conveyanc-  laiid  v.  Hodgson,  L.    R.    7  C.  P. 

iu.:,'  Statutes,  60,  62.  328  ;  Mcux  v.  Jacobs,  L.  R.  7  H, 

(1)  Colegrave  v.  Dias  Santos,  2  L.     481  ;     Southport    and     West 

B.  &  C.  76  ;  S.  C.  3  Bowl.  &  Ry.  Lancashire  Banking  Co.  v.  TJiomp- 

25.5  ;  Longstaff.w.  Mcagoe,  2  A.  &  son,  37  Ch.  D.  64';  Re   Yates,  38 

E.  167  ;  Hitchman  v.    Walton,  4  Ch.  D.  112. 

Jl.  &  W.  409  ;  Ex  parte  Barclay,  (n)  Hare  v.  Horton,  5  B.  &  Ad. 

5  l)e  G.  M.  &  G.  403  ;  Mather  v.  715. 

Frrrser,  2  K.  &  J.  536  ;   Williams  (o)  Shep.    Touch.    470  ;   see    1 

V.  Eva7is,  23  Beav.  239  ;    Wahaes-  Wms.  Exors.  733  et  seq.,  8th  ed.  ; 

/'■?/  V.  Milne,  7   C.  B.  N.  S.  115  ;  Elwes  v.   Afaw,  2   Smith,   L.   C. 

Metropolitan    Cotmties,    dr.,    So-  182,  9th  ed.  and  notes  thereto. 
ciety   V.    Brown,    26   Beav.    454. 
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them   for   the    purposes    of  trade    or   of  ornament  or 
domestic  convenience  (p),  provided  they  remove  them 
Agi-icultural    before  the  expiration  of  their  tenancy  (q).     But  the  old 
xtures.  ^^|g  iQ^g  prevailed  witli  regard  to  agricultural  fixtures, 

which,  though  set  up  by  the  tenant,  became,  by  being 
fixed  to  the  soil,  the  property  of  the  landlord  (r).  But 
an  Act  of  the  present  reign  (s)  provides  that  fixtures 
put  up,  with  the  consent  in  writing  of  the  landlord  for 
the  time  being,  shall  be  the  property  of  the  tenant,  and 
shall  be  removeable  by  him  on  giving  to  the  landlord  or 
his  agent  one  month's  previous  notice  in  writing  of  his 
intention  so  to  do,  subject  to  the  landlord's  right  to 
purchase  the  same  by  valuation  in  the  manner  provided 
by  the  Act.  This  Act  extends  to  farm  buildings  either 
detached  or  otherwise,  and  to  engines  and  machinery, 
either  for  agricultural  purposes  or  for  the  purposes  of 
trade  and  agriculture,  although  built  in  or  permanently 
fixed  to  the  soil,  so  as  the  tenant  making  any  such 
removal  do  not  in  anywise  injure  the  land  or  buildings 
belonging  to  the  landlord,  or  otherwise  do  put  the  same 
in  like  plight  and  condition,  or  as  good  plight  and  con- 
dition, as  the  same  were  in  befoi-e  the  erection  of  any- 
Agiicnltuval  thing  SO  removed.  And  now  by  the  Agricultural  Hold- 
{"nglaiilr;  ^^S^  (England)  Act,  1883  (t),  where  the  tenant  of  a 
Aft,  I8.s:j.  holding,  to  which  the  Act  applies  (u),  affixes  to  his 
holding  any  engine,  machinery,  fencing,  or  other  fixture, 

(p)  Grymes  v.  Bowercn,  6  Bing.  a  similar  provision  of  an  Act  of 

437.  1875  ;   see  stats.  38  k  39  Vict.  c. 

{q)  Lyde  v.  Russell,  1  B.  &  Ad.  92,  ss.  2,  53—57  ;  46  &  47  Vict.  c. 

394  ;    Leader    v.    Homeicood,    5  61,  s.  62. 

C.  B.  N.  S.  546  ;  Piujh  v.  Arton,  (m)  The   Act  applies    only    to 

L.  E.  8  Eq.  626  ;  Lee  v.  Gaskell,  holdings,  which  are  either  wholly 

1   Q.    B.   D.    700  ;  Ex  j^artc  Ste-  agricultural  or  wholly  pastoral,  or 

■pheiis,   7  Ch.    D.    127  ;  Ex  parte  in  part  agricultural  and  as  to  tlie 

Brooke,  In  Re  Roberts,  10  Ch.  D.  residue  pastoral,  or  in  whole  or  in 

100.  part  cultivated  as  a  market  gar- 

(r)  Elwes  v.  Maw,  3  East,  38.  den  ;  and  does  not  apply  to  any 

(s)  Stat.    14  &  15  Vict.  c.  25,  holding  let  to  the  tenant  during 

s.  3.  his  continuance  in  any  office,  ap- 

(0  Stat.  46  &  47  Vict.   c.   61,  pointment,  or  employment   held 

s.  34,  which  applies  only  to  things  under  the  landlord  ;  stat.  46  &  47 

affixed  to  a  holding  after  the  year  Vict.  c.   61,  s.  54  ;  see  also  s.  61. 
1883.     This   enactment  replaced 
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or  erects  any  building  for  which  he  is  not  under  this 
Act  or  otherwise  entitled  to  compensation  (x),  and  which 
is  not  so  affixed  or  erected  in  pursuance  of  some  obliga- 
tion in  that  behalf,  or  instead  of  some  fixture  or 
building  belonging  to  the  landlord,  then  such  fixture  or 
building  shall  be  the  property  of  and  be  removable  by 
the  tenant  before  or  within  a  reasonable  time  after  the 
termination  of  the  tenancy.  But  before  the  removal  of 
any  fixture  or  building,  the  tenant  must  pay  all  rent 
owing  by  him,  and  satisfy  all  his  other  obligations  to 
the  landlord  in  respect  to  the  holding  ;  he  must  not  do 
any  avoidable  damage  in  such  removal,  and  must  make 
good  all  damage  occasioned  thereby  ;  and  he  must  not 
remove  any  fixture  or  building  without  giving  one 
month's  previous  notice  in  writing  to  the  landlord  of 
his  intention  to  remove  it.  At  any  time  before  the 
expiration  of  such  notice,  the  landlord  may  elect  to 
purchase  any  fixture  or  building  comprised  therein; 
when  the  same  shall  be  left  by  the  tenant,  and  shall 
become  the  property  of  the  landlord,  who  shall  pay  the 
tenant  the  fair  value  thereof  to  an  incoming  tenant  of 
the  holding  (y). 

A  relaxation  of  the  old  rule  has  also  been  made  in  Fixtures  of 
favour  of  the  executors  of  a  tenant  for  life,  who  appear  ^^^^ 
to  be  allowed  to  remove  fixtures  set  up  by  their  testator 
for  the  purposes  of  trade  or  of  ornament  or  domestic 
convenience  (0).     But  the  rule  of  the  common  law  still  Fixtures  of 
retains  much  of  its  force  as  between  the  devisee  or  heir 
of  a  tenant  in  fee  simple  and  his  executor  or  administra- 
tor (a).    Thus  a  tenant  for  years  ma,y  remove  ornamental 

(x)  See  ss.  1—5,  57  ;  Williams,  (2)  Lawton  v.  Lawton,  3  Atk. 

R.  P.  485,  486,  17th  ed.  14.     See  D'Eyncourt  t.  Gregorrj, 

{y)  Any   ditference   as  to    the  L.  R.  3  Eq.  382  ;  1  Wins.  Exors. 

value  is  to  be  settled  by  arbitra-  651 — 654,  9th  ed. 

tion  under  tlie  Act,  without  ap-  (a)  See  1   Wms.   Exors.  643 — 

peal.     See  ss.  8—22,  24—28.  650,  9th  ed. 

W.P.P.  K. 
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chimney-pieces  set  up  by  him  during  his  tenancy  (h)  ; 
but  if  erected  by  a  tenant  in  fee  simple,  they  will  pass 
with  the  house  to  the  devisee  or  heir  (c).  So  machinery 
employed  in  carrying  on  iron  works  or  collieries  may 
be  removed  by  a  lessee  for  years,  if  erected  by  him ; 
but  if  erected  by  a  tenant  in  fee  simple,  such  machinery, 
even  though  removeable  without  injury  to  the  freehold, 
will  belong  to  the  heir  or  the  devisee  of  the  land(r?). 
However  it  seems  that  pier  glasses,  fixed  by  nails,  and 
not  let  into  panels,  and  hangings  fastened  up  for  orna- 
ment, will  now  belong  to  the  executor  or  administrator 
of  a  tenant  in  fee  simple  as  part  of  his  personal 
estate  (e). 

AVhen  fixtures  Where  fixtures  are  demised  to  a  tenant  along  with  the 
house,  mill  or  other  building  in  which  they  may  happen 
to  be,  the  property  in  the  fixtures  still  remains  in  the 
landlord,  subject  to  the  tenant's  right  to  the  possession 
and  use  of  them  during  his  term  (/) ;  and  if  they  should 
be  severed  from  the  building  by  the  tenant  or  any  other 
person,  or  should  be  separated  by  accident,  the  landlord 
will  acquire  an  immediate  right  to  the  possession  of 
them  (g).  In  this  respect  they  are  subject  to  the  same 
rules  as  timber,  which,  as  we  shall  see,  is  equally  a  part 
of  the  inheritance  until  severed,  and  when  cut  be- 
comes the  personal  property  of  the  owner  of  the  fee. 
Fixtures,  which  would  descend  with  the  house  or 
building  to  the  heir  of  the  owner  of  the  fee  on  intes- 
tacy, are  not  in  fact  his  goods  and  chattels  properly  so 
called  (h). 

{I)  BisTiop  V.Elliot,  \\Y.x.\lZ.  C.    M.   &  R.   177;    Hitchmanv. 

(c)  Dudley    T.     Warde,    Amb,  Walton,  4  M.  &  W.  409. 

113.  {g)  Far  rant    v.     Thompson,    5 

{d)  Fisher  v.  Dixon,   12  CI.   &  B.  &  A.  826, 

Fin.  312.  {h)    fVinnv.  Ingilhj,  5B.  &A. 

(c)  Squire  v.  Mayor.  2  Eq.  C.  A.  625  ;  Hallen  v.  Rundir,  1  C,  M. 

Abr.  430,  pi.  7  ;  S.  C.    2  Fieem.  &  H.  266 ;  Lee  y.  Gaskell,  1  Q.  B. 

249.  D.  700. 

(/)  Boy  dell  V.    M' Michael,    1 


OF   CHATTELS  WHICH   DESCEND  TO   THE   HEIR.  131 

Chattels  vegetable  consist,  as  their  name  imports,  of  Cliattcls 
moveable  articles  of  a  vegetable  origin,  such  as  timber  ° 
underwood,  corn  and  fruit.  All  these  articles,  so  long 
as  they  remain  unsevered  from  the  land,  are  for  many 
purposes  considered  as  part  of  it ;  and  they  will  pass  by 
a  conveyance  or  devise  of  the  land  without  express 
mention  (i).  If,  however,  the  trees  should  be  expressly 
excepted  out  of  the  conveyance,  they  will  remain  the 
personal  property  of  the  grantor,  although  severed  only 
in  contemplation  of  law  (k)  ;  and  in  like  manner  the 
trees  alone  may  be  granted  by  a  tenant  in  fee  simple, 
and  will  then  form  the  personal  property  of  the  grantee, 
even  before  they  are  cut  down  (?).  But  if  a  tenant  of 
lands  in  fee  simple  should  die  without  having  sold  or 
•devised  them  (m),  the  law  then  draws  a  distinction  be- 
tween such  vegetable  products  as  are  the  annual  results 
of  agricultural  labour,  and  such  as  are  not.  The  former  Emi.lcnuut.s. 
class  are  called  by  the  name  of  emblements,  and  tlie 
right  to  reap  them  belongs  to  the  executor  or  adminis- 
trator of  the  deceased  in  exclusion  of  the  heir  (n)  ; 
whilst  the  latter  class  descend  to  the  heir  along  with  the 
land.  The  reason  of  the  distinction  appears  to  be,  that 
as  annual  crops  are  mainly  the  result  of  labour  incurred 
at  the  expense  of  the  owner's  personal  estate,  his  per- 
sonal estate  ought  to  reap  the  benefit  of  the  crop  which 
results  (o).  Accordingly  crops  of  corn,  and  grain  of  all 
kinds,  flax,  hemp,  and  everything  yielding  an  artificial 
annual  profit  produced  by  labour,  belong  to  the  executor 
or  administrator  as  against  the  heir;  whilst  timber, 
fruit  trees,  grass,  and  clover,  which  do  not  repay  within 
the  year  the  labour  by  which  they  are  produced,  belong 

(i)  Com.  Dig.  tit.  Biens  (H).  (m)  As  to  a  devisee,  see  Iludgc 

(k)  Herlakcndcn  s  case,  4  Rep.  v.  IF inyiall,  12  lieav.  '357  ;  Ooopcr 

63  b.  V.   JVoolfit,  2  H.  &  N.  122. 

(Z)  Wentworth's    Office    of    an  («)  Com.   Dig.   tit.   Biens  (G) ; 

Executor,  14th  ed.  148  ;  Williams  1  Wms.  Exovs.  622  etscq.  9th  ed. 

on  Executors,  pt.  2,  bk.  2.  cli.  2,  (o)  Wentworth's    Office    of    aa 

.sect.  2,  p.  620,  9th  ed.  ;  Marshall  Executor,  14th  ed.  147. 

V.  Gree7i,  1  C.  P.  D.  35. 

E    2 
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to  the  heir  as  part  of  the  land  (j)).  The  riglit  to  em- 
blements also  belongs  to  the  executor  or  administrator 
of  a  tenant  for  life  (q),  and  to  a  tenant  at  will  if  dis- 
missed from  his  tenancy  before  harvest  (r).  The  claims 
of  tenants  at  rack  rent,  whose  tenancies  may  determine 
by  the  death  or  cesser  of  the  estate  of  tenants  for  life,  or 
for  any  other  uncertain  interest,  are  now  provided  for 
by  an  enactment  of  the  present  reign,  giving  the  tenants 
at  rack  rent  a  right  to  continue  to  hold  until  the  expira- 
tion of  the  current  year  of  their  tenancy  (s). 

AVlien  lands         When  lands  are  let  to  a  tenant  for  years  or  for  life,  if 

j'ears  or  life,  no  exception  is  made  of  the  timber,  the  property  in  the 
timber  will  still  remain  in  the  owner  of  the  inheritance, 
subject  to  the  tenant's  right  to  have  the  mast  and  fruit 
growing  upon  it,  and  the  loppings  for  fuel,  and  the 
benefit  of  the  shade  for  his  cattle  (t).  Accordingly,  all 
fruit  which  may  be  plucked,  or  bushes  or  trees,  not 
being  timber,  which  may  be  cut  or  blown  down,  will 
belong  to  the  tenant  (u) ;  but  timber  trees,  which  may 
be  cut  or  blown  down,  will  immediately  become  the 
property  of  the  owner  of  the  first  estate  of  inheritance 

Timber  trees,  in  the  land,  whether  in  fee  simple  or  in  tail  (x).  Timber 
trees  are  oak,  ash,  and  ehn  in  all  places  ;  and  in  some 
particular  parts  of  the  country,  by  local  custom,  where 
other  trees  are  generally  used  for  building,  they  are 
for  that  reason  considered  as  timber  (y).     But  if  the 

Tenant  with-   tenant  should  be  a   tenant  without   iTnpeachment  of 

(p)  See  Graves  v.  Weld,  5  B.  &  (x)  Hcrlakcnden  s  case,  4  Rep. 

Ad.  105.  63  a  ;    Whitfield  v.  Beivitt,  2  P. 

(5)  Williams,   R.  P.   124,  17tli  Wms.240;  SP.Wms.  268;  Liish- 

ed.  ington   v.   Boldero,   15  Beav.    1  ; 

(r)  Hid.  p.  462.  Honyivood  v.  Honyvood,  L.  R.  18 

(s)  Stat.  14  &  15  Vict.   c.    25,  Eq.    306,    307,    308,    explaining 

8.  1.     See  Williams,  R.   P.    124,  Enrl   Cowley  v.   Wellesley,  L.  R. 

17th  ed.  1   Eq.   656;  35  Beav.    635.     See 

(t)  Liford's  case,  11  Rep.  48  b.  Lowndes  v.  Norton,  6  Ch.  D.  139; 

(m)  Channon  v.  Patch,  5   B.  &  Ee  Ainslie,  30  Ch.  D.  485. 

C    897  ;  Berriwan  v.  Peacock,  9  (y)  2  Black.  Comm.  281 ;  Dash- 

Bing.   384  ;  Pidgley  v.  Pawling,  wood  v.   Macjniac,    1891,    3    Ch. 

2  Coll.  275.  306. 
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waste  (sine  impetitione  vasti),  timber  cut  down  by  him  out  impem-li- 
in  a  luisband-like  manner  will  become  his  own  property  'J.'^'lp 
when  actually  severed  (z),  but  not  before  (a)  ;  for  the 
words  "  witliout  impeachment  of  waste  "  imply  a  release 
of  all  demands  in. respect  of  any  waste  which  may  be 
committed  (6).  If,  however,  the  words  should  be  merely 
tuithotit  being  impleaded  for  waste,  the  property  in 
the  trees  when  cut  would  still  remain  in  the  landlord, 
and  the  action  only  would  be  discharged,  which  he 
misfht  otherwise  have  maintained  against  the  tenant 
for  the  w^aste  committed  by  the  act  of  felling  the 
timber  (c). 

Animals/erce  naturae,  or  wild  animals,  including  game,  Animals /c7«; 
are  exceptions  from  the  rules  which  relate  to  other  move-  "«<"'''^«'- 
ables,  on  the  ground  that  until  they  are  caught  there  is 
no  property  in  them  (d).  If  therefore  the  owner  of 
land  in  fee  simple  should  die,  the  game  on  his  land, 
or  the  fish  in  any  river  or  pond  upon  the  land,  will 
not  belong  to  his  executor  or  administrator  (e).  And 
if  a  man  should  have  a  park  or  warren,  he  has  no  true 
property  in  the  deer,  conies,  pheasants,  or  partridges  ; 
but  they  belong  to  him  only  "  ratione  'privilegii  for 
his  game  and  pleasure  so  long  as  they  remain  in  the 
privileged  place  "  (/).  But  a  property  in  wild  animals 
may  be  obtained  by  reclaiming  or  catching  them 
{propter  industriam),  or  by  reason  of  their  being  unable 
to  get  away  {propter  impotentiam)  (g).  Thus  deer, 
even  though  in  a  legal  park,  may  be  so  tame  and  re- 

(z)  Lewis  Bowks'  case,  11  Rep.  (c)  Co.   Litt.  8  a  ;  The  case  of 

82  b:  Baker  v.  Sebright,  13  Ch.       Swans,  7  Rep.  17  b. 

D.  179.     SeeWilliams,  R.  P.  Ill,  (/)  7  Rep.    17  b;  Year-Book, 

17th  ed.  3  Hen.  VI.  55  b,  56  a  ;  F.  N.  B. 

(a)  CholmeUy    v.     Paxton,     3  87  n.  (a);  K.  v.  Townley,  L.  R.  1 

Bing.  207  ;  10  B.  &  C.  564  ;  Re  C.  C.  K.  315. 
Llewellin,  37  Ch.  D.  317.  {g)  2  Black.  Comm.   391,  394; 

{b)  11  Rep.  82  b.  Williams  on  Executors,  p.  2,  bk. 

\c)  Walter  Idle's  case,  11  Rep.  2,    ch.    2,    sect.    1,    p.    618,   9th 

83  a.  ed. 
(d)  Ante,  p.  46. 
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Hawks  and 
hounds. 


Eight  to  kill 
and  take 
sramc. 


The  Ground 
Game  Act, 
1880. 


claimed  as  to  pass  to  the  executors  of  the  owner  of 
the  park  on  his  decease  (//) ;  so  rabbits  in  a  hutch,  fish 
in  a  box,  and  young  pigeons  in  a  dove-house,  unable 
to  fly,  will  belong  to  the  executor  or  administrator  of 
the  owner,  and  not  to  his  heir.  It  appears  to  have  been 
formerly  thought  that  hawks  and  hounds  were  not 
subjects  of  personal  property,  but  would  descend  with 
the  lands  to  the  heir  ;  but  this  opinion  is  not  now  law. 
"For,"  observes  the  author  of  the  Office  of  an  Execu- 
tor (/),  "  although  they  be  for  the  most  part  but  things 
of  pleasure,  that  hindereth  not  but  they  may  be  valuable 
as  well  as  instruments  of  music,  both  tending  to  delight 
and  exhilarate  the  spirits  ;  a  cry  of  hounds  hath  to  my 
sense  more  spirit  and  vivacity  than  any  other  music." 

The  occupier  of  land  for  the  time  has  now  the  sole 
right  of  killing  and  taking  the  game  upon  the  land, 
unless  such  right  be  reserved  to  the  landlord  or  any 
other  person  {k).  And  under  the  Ground  Game  Act, 
1880  {I),  every  occupier  of  land  has,  as  incident  to  and 
inseparable  from  his  occupation  of  the  land,  the  right  to 
kill  and  take  hares  and  rabbits  thereon,  concurrently 
with  any  other  person  who  may  be  entitled  to  kill  and 
take  such  animals  on  the  same  land  ;  but  the  right  so 
conferred  on  the  occupier  is  subject  to  the  limitations 
specified   in   the   Act    (m).     Where  the  landlord  has 


(h)  Morgan  v.  The  Earl  of 
Abergavenny,  8  C.  B.  768. 

(i)  Wentworth's  Ofiice  of  an 
Executor,  143,  14th  cd.  The 
author  of  this  work  is  supposed 
to  have  been  Mr.  Justice  Dod- 
dridge. 

{k)  Stat.  1  &  2  Will.  IV.  c.  32, 
.see  ss.  6 — 8.  Game  for  the  pur- 
poses of  this  Act  includes  hares, 
pheasants,  partridges,  grouse, 
heath  or  moor  game,  black  game 
and  bustards  ;  s.  2.  See  as  to 
jjoaching,  stat.  2-5  k  26  Vict.  c. 
114  ;  and  as  to  wild  birds,  stats. 
4-3  &  44   Vict.  c.   35  ;    44  &  45 


Vict.  c.  51. 

(/)  Stat.  43  k  44  Vict.  c.  47, 
s.  1. 

(m)  "Where  at  the  date  of  the 
passing  of  the  Act  the  right  to 
kill  and  take  ground  game  on  any 
land  was  vested  bj'  lease,  contract 
of  tenancy,  or  other  contract 
bond  fide  made  for  valuable  con- 
sideration, in  some  person  other 
than  the  occu})ier,  the  occu]iier 
would  not  be  entitled  under  the 
Act,  until  the  determination  of 
that  contract,  to  kill  and  take 
ground  game  on  such  land  ;  see 
s.  5. 
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reserved  to  himself  the  right  of  killing  game,  he  may- 
authorize  any  person  or  persons,  who  shall  have  obtained 
licences  to  kill  game  (n),  to  enter  upon  the  land  for  the 
purpose  of  pursuing  and  killing  game  thereon  (o).  And  Lord  of  a 
the  lord  of  any  manor  or  reputed  manor  has  the  right 
to  pursue  and  kill  the  game  upon  the  wastes  or  com- 
mons within  the  manor,  and  to  authorize  any  other 
person  or  persons  who  shall  have  obtained  licences  to 
kill  game  to  enter  upon  such  wastes  or  commons  for 
the  same  purpose  (p). 

When  game  or  other  wild  animals  were  killed  on  any  Property  in 
land  by  any  other  person  than  the  rightful  owner  (q),  ^^^'^' 
the  law,  with  respect  to  the  property  in  the  game,  was 
fox-merly  as  follows :  If  a  man  started  any  game  within 
his  own  grounds  and  followed  it  into  another's,  and 
killed  it  there,  the  property  remained  in  himself.  And 
so  if  a  stranger  started  game  in  one  man's  chase  or  free 
warren,  and  hunted  it  into  another  liberty,  the  property 
continued  in  the  owner  of  the  chase  or  warren ;  this 
property  arising  from  privilege,  and  not  being  changed 
by.  the  act  of  a  mere  stranger.  Or  if  a  man  started 
game  on  another's  private  grounds,  and  killed  it  there, 
the  property  belonged  to  him  on  whose  ground  it  was 
killed.  Whereas,  if  after  being  started  there,  it  was 
killed  in  the  grounds  of  a  third  person,  the  property 
belonged  not  to  the  owner  of  the  first  ground,  because 
the  property  was  local ;  nor  yet  to  the  owner  of  the 
second,  because  it  was  not  started  in  his  soil ;  but  it 
vested  in  the  person  who  started  and  killed  it,  though 
guilty  of  a  trespass  against  both  the  owners  (r).  And 
this  appears  to  be  still  the  law  with  respect  to  wild 

(«)  Stat.  23  k  24  Vict.  c.  90.  ward  v.    Studdy,   14    East,    249. 

(o)  Stat.  1  &  2  Will.  IV.  c.  32,  The  last  proposition  is,  however, 

_s.  11.  doubted  by  Lord  Chelmsford  in 

'  {2))  Sect.  10.  Blades  v.  Higgs,  11  H.  of  L.  Gas. 

{q)  See  ante,  p.  46.  639. 
(r)  2  Bl.    Com.    419  ;  Church- 
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animals  which  are  not  game  (s).  But  with  respect  to 
game  {t)  an  alteration  appears  to  have  been  made  by 
the  Game  Act  (u),  which  seems  to  vest  the  property  in 
game  killed  on  any  land  by  strangers,  in  the  person 
having  the  right  to  kill  and  take  the  game  upon  the 
land  (x). 

{s)  See  Blades  v.  Eigcjs.  12  C.  B.  283. 

N.  S.   501  ;  13  C.  B.  N.  S.  844  ;  (<)  See  ante,  p.  134,  n.  {k). 

11  Jur.   N.  S.   701 ;  affirmed  11  {u)  Stat.  1  &  2  Will.  IV.  c.  32. 

H.  of  L.  Cas.  621  ;  The  Queen  v.  {x)  Sect.  36  ;  Eigg  v.   Earl  of 

Bead,  3  Q.  B.  D.  131  ;  26  W.  R.  Lonsdale,  1  H.  &  N.  923. 
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OF    CHOSES    IN   ACTION. 


CHAPTER  I. 

OF   ACTIONS    EX   DELICTO. 

It  has  been  observed  (tt)  that  things  personal  are 
said  to  be  in  possession  or  in  action  ;  and  that  the  term 
choses  in  action  was  applied  to  things,  to  recover  or 
realise  which,  if  wrongfully  withheld,  an  action  must 
have  been  brought.  Personal  things  in  action  are  of 
course  recoverable  by  personal  actions ;  and  these,  as 
we  have  seen  (b),  were  brought  to  enforce  an  obligation 
imposed  on  the  defendant  personally  to  make  satisfac- 
tion to  the  plaintiff  for  a  wrong  or  for  a  breach  of 
contract.  Now,  by  the  common  law  of  England,  the 
satisfaction  which  a  man  is  bound  to  make  for  such 
a  violation  of  right  is  the  payment  of  money  as 
damages  (c).  Thus  the  right  to  bring  a  personal  action  Damages. 
is  a  thing  valuable  in  money  ;  and  in  this  aspect  it 
may  be  included  in  what  is  called  property,  using  the 
term  property  in  the  wide  sense  of  all  the  rights  a 
man  has,  which  are  valuable  in  money  (d).  It  is,  how- 
ever, worthy  of  remark  that  the  benefit  of  an  obligation.  Obligation. 
being  the  right  to  some  act  or  forbearance  on  the  part 
of  a  particular  person  (e),  is  a  right  of  a  very  different 
nature  to  tlie  right  of  property  or  ownership,  strictly 
so    called,  which    is    a   right    to    some    thing  availing 

{a)  Ante,  \\  27.              '  {d)  See  AVilliams,  E.  P.  4,  17th 

{b)  Ante,  p.  4.  ed. 

(c)  Co.  Litt.  257  a  ;  Com.  Dig.  (e)  Bract,  fo.  99,  102  a  ;  Britt. 

tit.  Damages  ;  Bac.  Abr.  tit.  Dam-  liv.  i.  ch.  29,  §  2. 
ages.    See  ante,  pp.  4,  18. 
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against  all  tlie  world.  And  the  former  riglit  is  in- 
cluded in  property  (in  the  wide  sense  of  the  word) 
only  in  so  far  as  it  is  valuable  in  money,  that  is, 
capable  of  being  exchanged  for  the  ownership  of 
money  (/). 

The  principle  of  the  payment  of  money  as  compen- 
sation for  an  injury  appears  in  our  earliest  laws,  and  is 
perhaps  the  most  important  step  in  procuring  the  sub- 
stitution of  an  appeal  to  law  for  the  exercise  of  private 
vengeance  ((/).  And  damages  still  remain  the  appro- 
priate compensation  recoverable  in  an  action  at  law  for 
a  trespass  or  viohition  of  right.  Formerly  actions  for 
damages  could  only  be  brought  in  the  courts  of  common 
law.  The  Court  of  Chancery,  though  it  possessed 
special  jurisdiction  of  its  own  to  issue  an  injunction  to 
restrain  the  commission  or  continuance  of  certain  wrongs 
and  to  decree  the  specific  performance  of  contracts  of  a 
certain  class  (h),  had  in  general  no  power  to  award 
damages  (i).  But  by  a  statute  of  the  year  1858,  com- 
monly called  "  Lord  Cairns'  Act,"  the  Court  of  Chancery 
was  empowered  to  award  pecuniary  damages,  either  in 
addition  to  or  in  substitution  for  an  injunction  or 
Judicature  specific  performance  (k).  By  the  Judicature  Acts  of 
1873  to  1875  the  original  jurisdiction  both  of  the  courts 
of  common  law  and  the  Court  of  Chancery  was  trans- 
ferred to  and  vested  in  the  Hiorh  Court  of  Justice  as 


(/)  See  Savign}',    System   des  s.  2,  now  repealed  by  stat.  46  &  47 

heiitigen  romischen  Reclits,  Vol.  I.  Vict.  c.  49,  saving  the  jurisdiction 

§  53,  pp.  338 — 340  ;  ante,  p.  29.  thereby  established,  and  reserving 

(g)  See  Thorpe,  Ancient  Laws  thepowerofniakingRules  of  Court 

&   Institutes  of  England,  Vol.  I.  as  to  the  matters  contained  there- 

p.  3,  n.  (/)  ;  Holmes  on  the  Com-  in  ;  Lewersv.  Earl  of  SlLufteshury, 

mon  Law,  Lect.  L  L.  K.    2  Eq.  270  ;  Krehl  v.  Bur- 

(h)  Chiefly  for  the  purchase  or  rrll,  7  Ch.  ]).  551,  11  Ch.  D.  146  ; 

leasing  of  land.  Fritz  v.  Hohson,  14  Ch.  D.  542  ; 

H)  Gilbert,    Forum  Romanum,  Sayers  v.  Collier,  28  Ch.  D.  103, 

ch.   xii.    p.    219  ;    Story's  Equity  107,   108  ;  (jha}mian,   Morsons  <C- 

Jurisprudence,   ch.    xix.    vol.    ii.  Co.    v.    Guardians   of  Aiickland 

p.  122,  13th  ed.  Union,  23  Q.  B.  D.  294  ;  Proctor 

{k)  Stat.  21  k  22  A^ict.   c.  27,  v.  Bayley,  42  Ch.  D.  390. 


Acts  of  1873 
—1875 
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from  the  1st  of  November,  1875  (/).  The  Act  of  1873  Diyisiomof 
divided  the  High  Court  of  Justice  into  five  divisions,  of'justice. 
namely,  the  Chancery  division,  the  Queen's  Bench 
division,  the  Common  Pleas  division,  the  Exchequer 
division,  and  the  Probate,  Divorce,  and  Admiralty  di- 
vision. To  each  of  the  four  last-named  divisions  were 
assigned  all  causes  and  matters  which,  if  the  Act  had 
not  passed,  would  have  been  within  the  exclusive  cog- 
nizance of  the  Court  or  Courts  from  which  the  division 
took  its  name  (m).  But  in  1888  the  Queen's  Bench, 
Common  Pleas  and  Exchequer  divisions  of  the  Court 
were  united  and  consolidated  in  one  division,  called  the 
Queen's  Bench  Division  (n).  To  the  Chancery  division 
was  assigned  the  administration  of  the  principal  matters, 
which  were  previously  within  the  exclusive  jurisdiction 
of  the  Court  of  Chancery  (including  the  specific  per- 
formance of  contracts  for  the  sale  or  leasing  of  real 
estate),  and  the  exercise  of  the  same  Court's  statutory 
jurisdiction  (o).  Subject  to  the  provisions  of  the  Judi- 
cature Acts  and  to  any  rules  of  Court,  and  to  the  power 
to  transfer  causes  from  one  division  to  another  (p),  any 
plaintiff  may  assign  his  cause  to  such  one  of  the  divi- 
sions of  the  High  Court  as  he  may  think  fit  (q).  Each 
division  of  the  Court  has  now  equal  jurisdiction  to  give 
either  an  injunction  or  damages  (r).  But,  although  the 
jurisdictions  of  the  former  courts  of  law  and  equity  are 
thus  united,  so  that  equitable  as  well  as  legal  rights 
may  now  be  enforced  in  the  same  Court,  no  change  was 
made  by  the  Judicature  Acts  in  the  nature  of  legal  or 


(Z)  Stnts.  36  &  37  Vict.  c.  66,  34 ;    liogers  v.  Jones,    7  Clu   D. 

ss.  16,  17  ;  37  &  38  Vict.  c.  83  ;  349. 

38  &  39  A'ict.  c.  77.  (p)  Rules  of  tlie  Supreme  Court, 

{m)  Stat.  36  &  37  Vict.  e.  66,  1883,  Orel.  XLIX. 

s.  34.  {q)  Stat.    38   &  39  Vict.   e.  77, 

(n)  By    an    order    in    council  s.  11.     See  Rules  of  the  Su]n-enie 

dated  16th  Dec.   1880,  made    in  Court,     18S3,    Ords.    II.,  V.    rr. 

pursuance  of  stat.  36  &  37  Vict.  5—9. 

c.  66,  s.  32.  ('■)  Sayers  v.  Collier,  28  Ch.  D. 

'  (o)'  Stat.  36  &  37  Vict.  c.  66,  s.  103,  108. 
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of  e([uitable  rights  and  remedies  (s).  The  right  to 
bring  a  personal  action  at  law,  in  other  words,  a  legal 
chose  in  action,  is  therefore  still  valuable  as  resulting 
in  the  payment  of  money  or  damages. 

The  infliction  of  a  wrong,  and  the  non-performance 
of  a  contract,  are  evidently  the  two  grand  sources  from 
which  personal  actions  ought  to  proceed.  If  one  man 
commits  a  wrong  against  another,  justice  evidently  re- 
quires that  he  should  give  him  satisfaction  ;  and  if  one 
man  enters  into  a  contract  with  another,  he  certainly 
ought  to  keep  it,  or  make  reparation  for  its  breach  ;  or 
if  the  contract  be  to  pay  a  sum  of  money,  the  money 
ought  to  be  duly  paid.  Personal  actions  are  accordingly 
divided  by  the  law  of  England  into  two  great  classes, 
Actions  ex  actions  ex  delicto  and  actions  ex  contractu  (t).  The 
delicto  and  ex  fQ^.jjjgj.  arise  in  respect  of  a  wrong  committed,  called 

contractu.  ^  °  ' 

in  law-French  a  tort ;  the  latter,  in  respect  of  a  breach 

of  contract,  either  by  non-payment  of  a  sum  of  money 

agreed  to  be  paid,  which  thus  becomes  a  debt  {u),  or  by 

some  other  non-performance  of  the  duty  of  action  or 

forbearance,  which  the  contract  imposed.     Let  us  turn 

our  attention,  in  the  present  chapter,  to    a   right    of 

action  in  tort,  considered  as  part  of  the  injured  person's 

property  {x).     When  it  is  viewed  in  this  light,  we  are 

chiefly  struck  with  the  fact  that  it  is  the  exception, 

not  the  rule,  for  the  right  to  sue  and  the  liability  for 

damages  for  a  wrong  to  be  completely  transmissible. 

Transmission        First,  with  respect  to  transmission  on  death.      The 

on  death.         ancient    law,    upon    the    principle    that   the    right    to 

sue  and  the  liability  for  a  wrong  are  personal  to  the 

injured  party  and  wrong-doer  respectively  (?/),  confined 

(.s)  Ante,   p.    27,    n.  (Ij)  ;  AVil-  (.c)  For  the  exact  definition  of 

lianis,  K.  P.  158,  17th  ed.  a  tort,   and  for  the  hiw  of   tort.s 

{t)  Bract,   fo.    09  a  ;    3   Black.  generally,   the   reader  is  referred 

Conim.  117.  to  Tolloclc  on  Torts. 

(u)  Ante,  p.  30.  (y)  See  Ante,  p.  30,  and  n.  (o). 
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the  remedy  by  action  for  a  fort  to  the  joint  lives  of 
the  iiiiurer  and  the  injured.  If  either  party  died,  Maxim  adio 
the  right  of  action  was  at  an  end,  the  maxim  being  ^oritur  cuvi 
actio  'personalis  moritur  cum  'persond  (z).  In  this  persona. 
rule,  actions  ex  delicto  only  were  included  (a)  ;  of 
which,  however,  there  seem  to  have  been  more  than  any 
other  in  early  times.  But  by  an  early  statute  {h),  the  Exceptions  on 
same  action  was  given  to  the  executor  for  any  injury  jj^jj^  "njnied. 
done  to  the  personal  estate  of  the  deceased  in  his  life- 
time, whereby  it  became  less  beneficial  to  the  executor, 
as  the  deceased  himself  might  have  brought  in  his  life- 
time. And  by  a  modern  statute  {c),  an  action  is  given 
to  the  executors  or  administrators  of  any  person  de- 
ceased for  any  injury  to  the  real  estate  of  such  person, 
committed  within  six  calendar  months  before  his  death, 
for  which  an  action  might  have  been  maintained  by 
him ;  so  that  the  action  be  brought  within  one  year 
after  the  death  of  such  person  ;  and  the  damages,  when 
recovered,  are  to  be  part  of  the  personal  estate  of  such 
person.  But  the  principle  of  the  common  law  remains 
in  force  with  regard  to  injuries  to  the  person  or  reputa- 
tion {cl).  It  is,  however,  provided  by  the  statute  (e), 
known  as  "  Lord  Campbell's  Act,"  that  whenever  the 
death  of  a  person  shall  be  caused  by  such  wrongful  act, 
neglect  or  default,  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  the  wrong-doer 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as 

(s)  1  Wms.   Saund.   216  a,    n.  (c)  Stat.  3  &  4  Will.  IV.  c.  42, 

(1).  s-  2. 

(a)  Ante,  p.    29,  n.   (n).       See  {d)  See  1  Wms.  Exors.  Pt.  II. 

Finlay  v.    Chirneij,   20   Q.  B.  D.  Bk.  III.  Cli.  I.  §  1. 

494  (e)  Stat.    9   &  10  Vict.   c.    93, 

(h)  Stat.  4  Edw.  III.   c.  7,  De  amended  by  stat.  27  &  23  Vict. 

bonis  asportatis  in  vita,  testatoris,  c.  95.     See   Pym   v.    The    Great 

extended  to  executors  of  executors  Northern    Raiiicay   Company,    2 

by  stat.  25  Edw.  III.  stat.  5,  c.  5.  B.  k  S.  759. 
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amount  in  law  to  felony.  Under  this  Act,  one  action 
only  can  lie  for  the  same  subject-matter  of  complaint ; 
and  such  action  must  be  commenced  within  twelve 
calendar  months  after  the  death  of  the  deceased  (/),  in 
the  name  of  his  executor  or  administrator  (g),  and  must 
be  for  the  benefit  of  the  wife,  husband,  parents,  grand- 
father and  grandmother,  stepfather  and  stepmother, 
children,  grandchildren  and  stepchildren  of  the  deceased, 
in  such  shares  as  the  jury  shall  direct  (h).  And  if  there 
shall  be  no  executor  or  administrator  of  the  person 
deceased,  or,  there  being  such  executor  or  administrator, 
no  action  shall  have  been  brought  in  his  name  within 
six  calendar  months  from  the  death  of  the  deceased, 
then  such  action  may  be  brought  by  and  in  the  name 
or  names  of  all  or  any  of  the  persons  (if  more  than  one) 
for  whose  benefit  such  action  would  have  been,  if  it  had 
been  brought  by  or  in  the  name  of  such  executor  or 
administrator  (i).  Previously  to  this  statute,  a  man 
who  had  been  maimed  by  another  could  recover  com- 
pensation for  the  injury  ;  but  if  he  died  of  his  wound, 
his  family  could  obtain  no  recompense  for  the  loss  of  a 
life  which  might  have  been  their  only  dependence. 
And  even  now,  when  the  death  of  a  person  is  not 
caused,  no  action  can  be  brought  by  his  executor  or 
administrator  for  any  injury  which  affected  him  per- 
sonally, if  it  did  not  touch  his  property  (k).     So  that  an 

(/)  Stat.   9  &  10  Vict.  c.  93,  stepmother  ;      and      the      wor.l 

s.  3.  "child"    shall  include   son   and 

(f/)  Sect.  2.  daughter,and  grandson  and  grand - 

(k)  Sects.  2,  5.     This  Act  is  a  daughter,  and  stepson  and  ste]i- 

specimen  of  the  common  absurdity  daughter.     Now  the  words  "  pa- 

of  modera    Acts    of   Parliament,  rent  "  and  "  child  "  occur  only  in 

in  introducing  an    interpretation  the    one    place    just    mentioned 

clause  in  one  section  just  to  vary  besides  this  interpretation  clause, 

the  meaning  of  another.    It  enacts  Why  not,   therefore,  say  at  once 

in  one  section  that  the  action  shall  what  is  really  intended  ? 
be  for  the   benefit    of  the   wife,  (i)  Stat.    27  &  28  Vict.  c.  95, 

husband,   parent  and  child  ;  and  s.  1. 

in  another  section  that  the  word  (k)  See  Hatcliard  v.   Mtgc,   18 

"  parent "    shall    include    father  Q.  B.  D.    771  ;    Oakcy  <fr  Son3  v. 

and  mother,  and  grandfather  and  Lalton,  35  Cli.  D.  700. 
grandmother,  and  stepfather  and 
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executor  or  administrator  cannot  have  an  action  for  a 
libel  published  or  slander  uttered  concerning  the  de- 
ceased, or  for  his  false  imprisonment,  or  for  any  assault 
or  battery  which  did  not  cause  his  death  (1). 

Not  only  the  death  of  tlie  injured  party,  but  also  that  Death  of  the 
of  the  wrong-doer,  formerly  put  an  end  to  every  action  ^^''"  &  ^ 
which  arose  from  a  tort  or  wrong  ;  and  this  was  the  case 
up  to  a  very  recent  period  ;  although  if  the  executor  or 
administrator  had  profited  by  the  wrong  done,  the  injured 
party  was  able  to  recover  from  him  the  money  or  goods 
he  had  thus  gained  (m).  By  a  modern  statute  (n),  how- 
ever, an  action  may  now  be  obtained  against  the  execu- 
tors or  administrators  of  any  person  deceased,  for  any 
wrong  committed  by  him  within  six  calendar  months 
before  his  death  against  another  person,  in  respect  of  his 
property,  real  or  personal ;  so  as  such  action  be  brought 
within  six  calendar  months  after  such  executors  or 
administrators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  and  effects  of  such  person. 
And  the  damages  to  be  recovered  in  such  action  are  to 
be  payable  in  the  like  order  of  administration  as  the 
simple  contract  debts  of  such  person.  But  in  all  cases 
which  do  not  fall  within  the  terms  of  this  statute,  the 
rule  of  the  common  law  remains  in  force.  For  instance, 
no  action  can  be  maintained  against  the  executors  of  a 
deceased  person  for  a  tort  committed  by  him  more  than 
six  calendar  months  before  his  death,  without  profit  to 
his  estate  (o).  The  remedy  afforded  by  this  statute 
does  not  preclude  such  action  as  might  have  previously 
been  brought  against  the  executor  or  administrator  (j)). 

(1)  Chamherlainv.  Williamson,  s.  2. 

2  Mau.  &  Sel.  408,  415  ;  Pulling  (o)  2  Wms.  Exors.  Pt.  IV.  Bk. 

V.  Great  Eastern  Ry.  Co.,  9  Q.  B.  II.  Ch.  I.  §  1  ;  Kirk  v.  Todd,  21 

D   110  ;  Leiulon  v.  London  Road  Ch.  D.  484;  Phillips\.  Homfray, 

Gar  Co.,  4  Times  L.  R.  448.  24  Ch.  D.  439. 

(m)  Powell  V.  Rees,  7  Ad.  &  El.  (;')  Powell  v.  Rees,  ubi  sicpra  ; 

426.  Wright  v.  Leigh,  4  Times  1>.  11. 

{n)  Stat.  3  &  4  WiU.  IV.  c.  42,  573. 
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Action  for  There  is  one  peculiar   action   founded    on    tort,  to 

ihlapulatioiLs.  ^yi^j^,]-,^  hova  the  nature  of  the  case,  the  deceased  him- 
self could  not  be  liable,  but  which  was  maintainable 
formerly  by  the  common  law,  and  is  now  maintainable 
by  statute  {q),  against  his  executors  or  administrators. 
This  is  the  action  for  dilapidations  of  the  houses  or 
buildings  on  a  benefice;  and  it  is  brought  by  the  new 
incumbent,  whether  of  a  rectory,  vicarage,  or  perpetual 
curacy,  endowed  public  chapel  or  parochial  chapelry  or 
district  (r),  against  the  executors  or  administrators  of 
his  predecessor  (s).  This  action  was  formerly  no  excep- 
tion to  the  rule  actio  jpersonalis  moritur  cum  persona, 

iq)  The    Ecclesiastical   Dilapi-       &  36  Vict.  c.  96. 
(lations  Act,  1871,  stat.  34  &  35  (r)  Stat.  34  &  35  Vict.   c.  43, 

Vict.  c.  43,  amended  by  stat.  35       s.  3. 

Liability  of  (s)  In  estimating  the  sum  to  be  recovered  in  an  action  for  dilapida- 

incumbent.  tions,  the  rule  Ib  as  follows  : — The  incumbent  is  bound  to  maintain 
the  parsonage,  farm  buildings,  and  chancel  in  good  and  substantial 
repair,  restoring  and  rebuilding  when  necessary,  according  to  the 
original  form,  without  addition  or  modern  improvement ;  and  he  is 
not  bound  to  supply  or  maintain  anything  in  the  nature  of  ornament, 
to  which  painting  (unless  necessary  to  preserve  exposed  timbers  from 
decay)  and  whitewashing  and  papering  belong  ;  JFise  v.  Metcalf,  10 
B.  &  C.  299.  And  no  damages  can  be  recovered  on  account  of  neglect 
to  cultivate  the  glebe  lands  in  a  husbandlike  manner  ;  Bird  v.  Ralph, 
4  B.  &  Ad.  826.  If  the  incumbent  commit  any  act  of  waste,  such 
as  could  not  be  committed  by  any  ordinary  tenant  for  life,  he  may  be 
restrained  by  an  injunction  ov;t  of  the  High  Court  of  Justice  ;  Duke  of 
Marlborough  v.  St.  John,  2  De  G.  &  Sm.  174  ;  but  it  has  been  decided 
that  his  executors  will  not  be  liable  in  an  action  for  dilapidations  for 
waste  committed  by  him  in  digging  gravel  in  pits  which  were  opened 
by  his  predecessor;  Eoss  v.  Adcock,  L.  R.,  3  C.  P.  655.  Whether  they 
would  be  liable  if  the  incumbent  himself  opened  the  pits  appears 
doubtful  ;  see  IJuvtlcy  v.  Russell,  13  Q.  B.  572  ;  Ross  v.  Adcock,  2iM 
sup.  When  any  part  of  the  premises  was  in  the  occupation  of  a  tenant 
who  was  liable  to  repair,  the  executors  of  the  incumbent  were  exempt 
from  liability  by  the  ancient  canon  law  ;  Burn's  Ecclesiastical  Law, 
vol.  2,  p.  148  ;  Lyndewood,  Edmundus,  p.  250,  Oxon.  1629  ;  note  of 
John  de  Otho  to  Constitutions  of  Otho,  tit.  17,  Improbam,  &c.  And 
the  Ecclesiastical  Dilapidations  Act,  1871  (s.  58),  accordingly  exempts 
from  its  provisions  buildings,  if  any,  belonging  to  a  benefice  which 
shall  be  comprised  in  any  lease  for  years  or  lives  for  the  time  being 
subsisting,  exce])t  so  far  as  the  lessee  shall  not,  by  virtue  of  such 
lease,  be  liable  to  insure,  rebuild,  or  repair  such  Ijuildings.  The  new 
incumbent  was  formerly  bound  to  expend  within  two  years  the  money 
recovered  by  him  for  dilapidations  in  the  necessary  repairs  of  the  pre- 
mises ;  stat.  14  Eliz.  c.  11,  s.  18.  But  he  is  now  bound  forthwith  to 
pay  the  money  recovered  to  the  governors  of  Queen  Anne's  Bounty, 
who  spend  it  on  the  works  according  to  the  certificate  of  the  surveyor 
of  dilapidations ;  stat.  34  &  35  Vict.  c.  43,  ss.  87,  44. 
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for  the  deceased  was  not  liable  during  his  lifetime  ;  the 
plaintiff  was  the  succeeding  incumbent  ;  and  an  action 
could  not  be  said  to  die  which  never  had  or  could  have 
any  existence  (t).  However  in  the  case  of  resignation 
or  exchange,  the  preceding  incumbent  was  himself  liable 
for  dilajjidations  (u).  But  the  Ecclesiastical  Dilapida- 
tions Act,  1871  (x),  now  provides  for  the  appointment 
of  a  surveyor  of  ecclesiastical  dilapidations  {y),  who  may  Surveyor. 
be  directed  to  inspect  the  buildings  of  a  benefice  (z), 
and  it  will  be  the  duty  of  the  incumbent,  his  executors 
or  administrators,  to  execute  the  repairs  prescribed  in 
his  report  (a).  Claims  for  dilapidations  formerly  had 
this  peculiarity,  that  they  were  not  to  be  satisfied  by 
the  executor  or  administrator  until  after  payment  of  all 
the  late  incumbent's  debts,  including  those  merely  by 
simple  contract  (6).  But,  under  the  Ecclesiastical 
Dilapidations  Act,  1871  (c),  the  cost  of  the  repairs  is  a 
debt  due  from  the  late  incumbent,  his  executors  or 
administrators,  to  the  new  incumbent,  and  is  recoverable 
as  such  at  law  or  in  equity,  pari  passu  with  the  late 
incumbent's  other  debts  (cZ). 

Next,  with    regard  to  transmission  on  bankruptcy.  Transmission 
On  the  bankruptcy  of  any  person,  all  his  rights  of  action  °"  ^^"^' 
for  any  injury  to  his  property  vest  in  the  trustee  in 
bankruptcy,    as   part    of  the    bankrupt's    property  (e). 
And  such  rights  of  action  are  saleable  and  assignable  by 
the  trustee,  if  he  do  not  wish  to  pursue  them  himself, 

(t)  SoUcrs  V.  Lawrence,  Willes,  278. 
421.  (c)  Stat.  34  k.  35   Vict.  c.   43, 

{u)  Dowties  V.    Craig,   9  M.  &  s.  36. 
W.  166.  {d)  Re  Monk,  35  Ch.  D.  583. 

{x)  Stat.  34  &  35  Vict.  c.  43.  (e)  Stat.    40  &  47  Vict.   c.  52, 

(2/)  Sect.  8.  ss.  20,  44,  50  (5),  54,  57  (2),  168  ; 

(z)  Sects.    12,  29  ;    Caldow   y.  Rogers  v.  Spence,  12   CI.   &  Fin. 

Pixell,  2  C.  P.  D.  562.  70U,   721  ;  Beckham  v.  Drake,  2 

(a)  Sect.  19.  H.  L.  C.  579,  625,  626  ;  Wclhcrcll 

(6)  Bryan  v.  Clay,   1   E.  &  B.  v.  Julius,  ]0  C.  B.  267  ;  Hodgmn 

38.     But  as  to  equitable   assets,  v.  Sidney,  L.  K.  1  Ex.  313  ;  Mor- 

see  Bisett  v.  Burgess,    23   Beav.  gan  v.  Steblc,  L.  K.  7  Q.  B.  611. 

W.P.P.  L 
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to  any  other  person  (/).  Rights  of  action  for  any 
injury  to  the  bankrupt's  person  or  reputation  do  not 
pass  to  the  trustee  in  bankruptcy,  but  remain  exercis- 
able by  the  bankrupt  himself  for  his  own  benefit  (g). 
The  liability  of  any  person,  who  has  committed  a  wrong, 
is  not  discharged  by  his  bankruptcy  (h). 

Outlawry.  If  a  man  be  outlawed  (?'),  his  chattels  forfeitable  to 

the  Crown  appear  to  comprise  all  causes  of  action 
for  deprivation  of,  or  injury  to  his  goods,  where  the 
measure  of  damages  is  the  value  (k)  or  the  diminution 
in  value  of  the  goods  (l)  :  but  not  a  right  of  action  for 
damages  wholly  uncertain  (m). 

Assignment  Lastly,  as  to  the  assignment  of  a  right  of  action  in 
aottoihn^or^  tort  by  the  injured  party  in  his  lifetime.  By  the 
common  law  such  a  right  of  action  was  no  more  directly 
assignable  than  a  right  of  action  founded  on  contract  (?i). 
As  we  have  seen  (o),  however,  in  modern  times,  rights 
of  action  on  contract  were  allowed  to  be  freely  assigned 
by  means  of  a  power  of  attorney  for  the  assignee  to  sue 
in  the  assignor's  name  ;  and  such  assignments  were 
held  to  be  free  from  all  objection  on  account  of 
maintenance.  But  no  such  freedom  of  indirect  assign- 
ment has  been  conceded  in  the  case  of  actions  ex  delicto. 
On  the  contrary,  the  assignment  of  a  right  of  action  in 
tort  remains  liable  to  be  avoided,  if  it  should  fall  within 
the  offence  either  of  simple  maintenance  Q9),  or  of 
Champerty,  champerty,  which  is  the  maintenance  of  another  person's 
action  in  consideration   of  receiving  part  of  the  land, 

(/)  Sccar  V.    Lawson,   1.5  Ch.  {k)  Antc,^.  85,  n.  {i). 

D.    426;    Guy  v.    ChurchiU,    40  (I)  Co.   Litt.    128  b  ;    3  Leon. 

Ch.  D.  481.  205,  pi.   261  ;  Bullock  v.  Dodds, 

{g)  See  the  cases  cited  in  note  2  B.  &  A.  258,  276. 
(t)    above ;    Ex    imrtc    Vim,    He  [m)  Fleming  v.   Smith,  12   Ir. 

Wilsoyi,  8  Ch.  D.  364.  Com.  Law  Re]).  404. 

{h)  Ex    parte   Baum,    Re   Ed-  (n)  Jute,  p.  29. 

wards,  L.  K.  9  Ch,  673.  (o)  Jute,  p.  34. 

(i)  A7ite,  p,  93.  (p)  See  ante,  p.  34. 
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debt  or  other  thing  in  suit  (q).     It  lias,  liowever,  been 
established    by  modern  decisions  that  the  assignment 
pendente  lite  of  the  subject  of  a  suit  is  not  champerty 
or  in  any  way  illegal,  even  though  the  assignor  gives 
the  assign  a  power  of  attorney  to  sue  in  his  name,  and 
agrees   that    he  will  not  impede,  but  will   assist  the 
assign  (r).      To   what   extent    this    later    principle   is 
applicable  to  the  assignment  of  a  right  of  action  in  tort, 
remains  at  present  undecided  (rr) .    But  it  appears  that  a 
right  of  action  for  wrongfully  withholding  goods  (where 
the  measure  of  damages  is,  as  a  rule,  the  value  of  the 
goods  (s))  may  be  lawfully  assigned  over (^).  An  exception 
occurs  in  the  case  of  an  assignment  of  the  subject  of  a 
suit  to  the  solicitor  acting  in  the  litigation,  which  the 
law  will  not  permit  to  be  made  absolutely  (u)  but  only 
by  way  of  mortgage  or  security  for  a  loan  (x).     It  is 
worthy  of  note  that  the  transfer  of  a  right  of  action  in 
tort    may    take    place    by  the   effect   of  a  contract  of 
insurance.     For  the  insurer  of  a  house,  a  ship  or  other  Astsigninent 
goods,    who    has    paid    on    a    total    or   partial    loss,   is  p'  '^"'^•■"Ji  ^' 
subrogated  to  all  other  rights  of  compensation  which 
the  insured  may  have  ;  that  is  to  say,  he  is  entitled  to 
stand  in  the  place  of  the  insured  with  respect  to  such 
rights.     He  is  therefore  entitled  in  equity  to  maintain 
in  the  name   of  the   insured  any  action  for  damages, 
which  the  latter  may  have  against  any  other  person,  for 
injuring   the   thing    insured.     For  example,  if  a  ship 
insured  against  collision  at  sea  be  run  down  by  another 
owner's   vessel,   insurers,  who  have   paid  for  the  loss, 

{q)  Co.  Litt.  36S  b  ;  Vin.  Abr.  avticle   by  tlie   present  writer  in 

Maintenance  (B,   C)  ;  Prosser   v.  the  Law  Quarterly  Review,  x.  143 

Edmonds,   1  Y.  &  C.  Ex.    481  ;  (April,  1894). 
De  Horjhton  v.    Money,   L.   R.   2  (s)  Ante,  p.  85,  n.  {i). 

Ch.    164,  169  ;  Ball  v.  JFarwick,  {t)  Cohen  v.  /Mitchell,  25  Q.  B. 

50  L.  J.,  0.  P.  D.  382  ;  James  v.  D,  262. 

Kerr,    40  Cb.    D.    449  ;    Guy   v.  (u)  Si.m2}son  v.   Lamb,  7  E.  & 

Churchill,  ih.  481,  485.  B.  84. 

(?•)  Kay,  J.,  James  v.  Kerr,  40  {x)  Anderson    v.   Radcltffe,    E. 

Ch.  D.  449,  456,  457.  B.  &  E.  806. 

{rr)  Upon  this  question,  .see  au 

L   2 
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are  entitled  to  maintain  in  the  name  of  the  insured  all 
the  latter's  remedies  to  recover  damages  for  the  collision, 
either  against  the  ship  in  fault  {y)  or  against  her  owner 
personally  (0).  We  have  seen  that  all  legal  choses  in 
action  were  made  directly  assignable  by  the  Judicature 
Act  of  1873  {a).  But  it  does  not  appear  that  the  effect 
of  this  enactment  was  to  authorize  the  assignment  of 
any  chose  in  action,  of  which  the  indirect  assignment 
was  previously  void  for  champerty  or  otherwise  (6). 

Judgment  for  When  judgment  has  been  entered  up  for  a  sum  of 
damages  in  money  as  damages  in  tort,  the  rights  of  the  injured 
party  undergo  a  beneficial  change.  He  has  then  no 
longer  a  mere  right  of  action  liable  in  many  cases  to  be 
lost  by  his  own  or  his  opponent's  death  (c) :  but  he  has 
a  judgment  deht  (d),  which  is  enforceable  by  his  own, 
and  asfainst  his  debtor's  executors  and  administrators  (e), 
which  is  provable  in  his  debtor's  bankruptcy  (/),  and 
which  is,  without  question,  lawfully  assignable  [g). 

{y)  Ante,  p.  113.  AVms.    Saund.    72  k,  n  ;    Palmer 

[z)  Randal  v.  Cochran,  1  Ves.  v.  Cohen,  2  B.  &  Ad.  966  ;  Kramer 

sen.   98  ;  Mason  v.    Sainsbury,  3  v.  Waymark,   L.  R.    1   Ex.    241  ; 

Douff.    61,   64 ;   Yates  v.  White,  4  Rules    of    the    Sujaeme    Court, 

Bing!  N.  C.  272,  283,  284  ;  Simp-  1883,    Order   XVII.    r.    1.      But 

son'x.  Thomson,  3  App.  Cas.  279,  there   is   no  debt   due   from   the 

284 — 286,    290—295  ;    CastcUain  defendant  to  tlie  plaintiff  in  an 

V.  Preston,  11   Q.  B.  D.  380,  388,  action  in  tort,  although  the  latter 

403,  404.  niay  have   had   a   verdict   ascer- 

(a)  Ante,  p.  37.  taining  his  damages,  until  judg- 

(h)  See  the  last  three  cases  cited  ment  is  signed  ;  Ex  jmrte  Charles, 

in  note  (q),  above.  14  East,    197.     And   damages  in 

(c)  Co.   Lift.  289  a;  ante,  pp.  tort  are  not  provable  in  the  defen- 

140 — 14.3  ;  see  BowTcer  v.  Exans,  dant's  bankruptcy,  even   though 

15  Q.  B.   D.   565.      At   common  ascertained    by     verdict,     unless 

law   an    action    abated    on    the  judgment  were  signed  before  he 

death  of  either  party  before  final  was  adjudged  bankrupt  ;  ReNev:- 

judgment,    and   if    the    cause   of  vian.   Ex  jjarte  Brooke,  3  Ch.  D. 

action    did    not    survive   to  the  494. 

executor  or  administrator,  it  could  {d)  Black.  Comm.  ii.  436,  438  ; 

never  be  revived  ;  but  it  has  long  iii.  160,  395  ;  see  below,  Ch.  III. 
been  provided  by  statute  that  if  a  (c)  See   Wms.    Exors.    Pt.    II. 

Iiarty  die  after  verdict,  judgment  Bk.  III.   Ch.    IV.,   and  Pt.  III. 

may    be    entered     up,    notwith-  Bk.  II.  Ch.  II.  §  2. 
standing  such  death,  and  although  (/)  SeeCh.  IV.  oi]  Bankniptcy. 

the  cause  of  action  do  not  sur-  below. 

vive  ;  see  3  Black.    Comm.  302  ;  {g)  Carrington   v.    Earv:ay,    1 

Stat.   17   Car.   II.   c.   8,  s.   1  ;  2  Keb.  803. 
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OF   CONTRACTS. 

It  has  been  observed  (a)  that  personal  actions  may 
be  brought  to  enforce  an  oblio^ation  arisius^  out  of  con- 
tract  as  well  as  out  of  wrong,  and  that  money  due  from 
another  and  the  benefit  of  a  contract  have  always  been 
among  the  most  important  things  in  action.  These 
are  things  valuable  in  money,  and,  as  such,  are  included 
in  the  personal  property  of  him  who  is  entitled 
thereto  (/;).  But  it  is  important  to  remark  that  such 
things,  like  the  right  to  recover  compensation  for  a 
wrong,  differ  widel}'-  from  rights  of  ownership.  They 
are  nothing  more  than  the  benefit  of  obligations,  or  Obligation, 
rights  to  acts  or  forbearances  on  the  part  of  particular 
persons;  and  they  are  included  in  what  is  widely 
termed  property  only  in  so  far  as  they  are  capable  of 
being  exchanged  for  the  ownership  of  money  (c).  For 
the  benefit  of  a  contract  Avith  another  person  is  the 
benefit  of  the  other's  obligation  to  perform  his  con- 
tract. And  a  sum  of  money  due  from  another — what 
is  called  a  debt  {d) — is  nothing  more  than  the  benefit  Debt, 
of  an  obligation  arising  from  breach  of  a  contract  to 
pay  money ;  which  is  in  law  as  in  fact  a  very  different 
thing  from  a  sum  of  money  in  a  man's  own  possession  (e). 

A  contract  is  an  agreement  enforceable  at  law,  made  Contract, 
by  two  or  more  persons,  whereby  rights  are  acquired  by 
one  or  more  to  acts  or  forbearances  on  the  part  of  the 

(a)  Ante,   pp.  4,  28,  140.  {d)  Ante,  pp.  30,  HO. 

(b)  Ante,  pp.  28,  29.  (c)  See  ante,  pp.  27—29. 

(c)  See  ante,  pp.  28,  29. 
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other  or  others  of  them  (/).  To  make  a  valid  contract 
there  must  be — 

(1.)  Due  capacity  to  contract  on  the  part  of  the  per- 
sons entering  into  the  agreement ; 

(2.)  The  expression  by  all  parties  of  a  common  in- 
tention to  create  an  obligation  (</)  binding  some  or  one 
of  them  ;  that  is,  an  intention  that  some  or  one  of  them 
should  do  or  forbear  something  affecting  their  legal  re- 
lations for  the  benefit  of  the  others  or  other  of  them  (It) ; 

(3.)  Due  compliance  with  the  forms  or  the  presence 
of  other  matter  required  to  make  a  promise  enforce- 
able by  English  law,  beyond  the  mere  expression  of  a 
common  intention ; 

(4.)  Nothing  unlawful  in  the  object  of  the  agree- 
ment ; 

(5.)  True,  full,  and  free  consent  of  the  parties ;  that 
is,  consent  unimpeachable  as  having  been  induced 
through  mistake,  misrepresentation,  fraud,  duress,  or 
undue  influence  (^). 

Let  us  examine  each  of  the  above  elements  of  a  valid 
contract  more  fully  in  turn. 


Capacity  to 
contract. 

Infants' 
contracts. 


Necessaries. 


1.  Generally,  all  persons  who  have  attained  the  age 
of  twenty-one  years  enjoy  full  capacity  to  contract  (/i;). 
At  common  law,  the  contracts  of  infants,  or  persons 
under  that  age,  are  generally  voidable,  but  are  valid  if 
beneficial  to  the  infant  in  the  opinion  of  the  Court, 
especially  contracts  for  necessaries,  or  whatsoever  things 
are  reasonably  necessary  for  the  use  of  the  infant  ac- 
cording to  his  circumstances  and  condition  of  life  (l). 


(/)  Anson  on  Contract,  9,  6th 
ed.  ;  Pollock  on  Contract,  1,  2, 
5tli  ed. 

((/)  Ank,  pp.  4,  30,  137,  149. 

(h)  See  Pollock  on  Contract, 
2,  4,  5th  ed. 

{{)  See  Pollock  on  Contract, 
418—420,  5th  ed. 

(k)  Litt.  s.  259  ;  Co.  Litt. 
17i  b  J  Pollock  ou  Contract,  50, 


5th  ed. 

(l)  Ryder  v.  WomhccU,  L.  R. 
4  Ex.  32  ;  Johnstone  v.  Alarks,  19 
Q.  B.  D.  509  ;  Walter  v.  Everard, 
1891,  2  Q.  B.  369,  But  an  in- 
fant  cannot  bind  himself  by  a 
bill  of  exchange,  though  given  in 
payment  for  necessaries;  lie  Solty- 
koff,  1891,  1  Q.  B.  413. 
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Bat  \>y  tlic  effect  of  the  Infants'  Relief  Act,  187-i  [iii), 
all  contracts  entered  into   by  infants  for  the  repayment 
of  money  lent  or  for  goods  supplied   (other  than  con- 
tracts for  necessaries  {n)  ),  and  all  accounts  stated  with 
them,  arc  now  absolutely  void  (o);  and  no  ratification  by 
persons  of  full  age  of  their  contracts  made  during  in- 
fancy  will  render  such    contracts   enforceable  against 
them  ( ^;).     Married   women  were  under  a  general  in- Married 
capacity  to  contract  at  common  law.     But   under  the  ^^n^i^"' 
Married  Women's  Property  Act,   1882  (q),   a  married 
woman  is  capable  of  binding    herself  by  contract   in 
respect  and  to  the  extent  of  the  separate  property   to 
which  she  is  entitled  without  restraint  on  anticipation. 
The  contract  of  a  man  who  is  so  insane  or  drunk  as  to  Lunatics ; 
be  incapable  of  understanding  its  effect,  is  voidable   at  '^^''^"^^'^"  ^"^"• 
his  option,  if  the  other  party  knew  of  his  condition. 
But  if  the  other  contracted  with  him  in  good  faith,  and 
without  knowledge   of  or  reasonable  cause  to  suspect 
his  state  of  mind,  and  the  contract  be  partly  executed, 
he  cannot  avoid   it  (r).     Convicts  (.s*)  are   incapable   of  Convicts, 
making  any  contract  except  while  they  are  lawfully  at 


(m)  Stat.  37  &  38  Vict.  c.  62  ; 
see  Ex  parte  Kibble,  lie  Onslow, 
L.  R.  10  Cli.  373  ;  Gnxhcad  v. 
Mullis,  3  C.  P.  D.  439  ;  North- 
cote  V.  Doughty,  4  C.  P.  D.  385  ; 
Ditcham  v.  JVarrall,  5  C.  P.  D. 
410  ;  Duncan  v.  Dixon,  44  Ch. 
D.  211. 

(?^)  See  VaJcntini  v.  Canali, 
24  Q.  B.  D.  16t3. 

(o)  Persons  wlio  have  furnished 
an  infant  with  money  to  buy 
necessaries  are,  however,  entitled 
in  e(iuity  to  stand  in  the  phice  of 
the  persons  who  supplied  the 
necessaries  ;  Marlow  v.  Pitfeild, 
1  P.  W.  558. 

(p)  Pollock  on  Contract,  52 — 
77,  5th  ed. 

[q)  Stats.  45  &  46  Vict.  c.  75, 
ss.  1  (sub-s.  2),  19  ;  56  &  57  Vict. 
c.  63,  s.  1  ;  Fdton  v.  Harrison, 
1891,  2  Q.  B.  422  ;  see  AVillianis's 
Couveyaacing    Statutes,     392    ct 


scq.,  447. 

(?•)  Mniton  V.  Caviroux,  2  Ex. 
487,  4  Ex.  17  ;  Bcavan  v.  McDon- 
nell, 9  Ex.  309  ;  Matthews  v. 
Baxter,  L.  K.  8  Ex.  132;  Im- 
perial  Loan  Co.  v.  Stone,  1892, 
1  Q.  B.  599  ;  Polbck  on  Con- 
tract,  87—94,  5th  ed.  If  suitable 
necessaries,  or  money  to  buy  them, 
be  supplied  to  a  lunatic  with  the 
intention  of  receiving  jiayment  or 
repayment,  the  law  will  imply  an 
obligation  binding  on  the  lunatic 
and  his  estate  to  make  such  pay- 
ment or  repayment  ;  He  Rhodes, 
44  Ch.  D.  94.  By  stat.  53  Vict, 
c.  5,  s.  120,  an  order  may  be 
made  authorizing  the  committee 
of  a  lunatic  to  perform  any  con- 
tract relating  to  the  lunatic's 
property  entered  into  by  him 
before  his  lunacy. 

(s)  Ante,  p.  94. 
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Corporations,  large  under  any  licence  (t).  The  capacity  of  corpora- 
tions to  contract  is  placed  under  certain  limitations, 
arising  from  the  fact  that  they  are  artificial  not  natural 
persons,  and  sometimes  also  from  restrictions  imposed 
by  the  power  which  created  them  (u). 


Consent. 


Offer  and 

acceptance. 


Communica- 
tion. 


2.  The  common  intention  or  consent  of  the  parties  to 
an  agreement  may  be  expressed  either  by  their  uniting 
in  a  set  form  of  written  or  spoken  words,  or  by  the 
acceptance  by  some  or  one  of  them  of  an  ofer  made  to 
them  or  him  by  the  others  or  other  of  them  (x).  In 
order  that  the  acceptance  of  an  offer  may  make  a  con- 
tract, it  is  essential  that  there  should  be  communication 
of  the  offer  and  its  acceptance  to  each  party  respec- 
tively (y).  But  the  communication  of  an  offer  or  its 
acceptance  may  be  made  by  conduct  as  well  as  in  words, 
as  where  a  man  takes  up  wares  exposed  for  sale,  or  gets 
into  a  ferryboat  or  an  omnibus,  or  hails  a  cab,  or  bor- 
rows money.  In  each  case  his  acts  amount  to  an 
acceptance  of  the  terms  held  out  by  the  other  party, 
and  are  equivalent  to  the  expression  in  words  of  a 
promise  to  pay  a  reasonable  price,  or  the  usual  or  a 
reasonable  fare,  or  to  repay  the  money,  as  the  case  may 
be.  Similarly,  if  a  man  does  work,  which  another 
employs  him  to  do  without  making  mention  of  pay- 
ment, that  is,  in  general,  as  good  as  the  acceptance  of 
an  offer  made  in  express  words  to  pay  him  reasonable 
remuneration  for  his  labour  (0).  So  if  a  man  offers  a 
reward  to  any  one  who  shall  do  a  certain  thing  for  his 
benefit,  performance  of  the  conditions  is  an  acceptance 
of  the  offer  (a).     An  offer  is  revocable  until  the  accept- 


(/,)  Stat.  33  &  34  Vict.  c.  23, 
ss.  8,  30. 

{u)  On  this  subject,  see  Pollock 
on  Contracts,  109  ct  seq.,  145,  ct 
scq.,  5th  ed. 

(x)  Pollock  on  Contract,  2,  5, 
5th  ed.;  Re  Ncxv  Eherhardt  Co., 
Ex  parte  Menzies,  43  Ch.  D.  118. 


(y)  Anson  on  Contract,  16,  6th 
ed. ;  Pollock  on  Contract,  10,  32, 
5th  ed. ;  Dickenson  v.  Dodds,  2 
Ch.  D.  463;  Blackburn,  L.  A., 
2  App.  Cas.  691,  692. 

(c)  Pollock  on  Contract,  10— 
12,  5th  ed. ;  2  Black.  Comm.  443. 

(a)  Pollock  on  Contract,  13  c^ 
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ance  thereof  be  duly  communicated  to  the  proposer  (6) ; 
but  the  acceptance  of  an  offer  is  irrevocable,  after  it  lias 
been  duly  communicated  to  tlie  proposer  (c).  But  in 
order  to  bind  the  proposer  by  the  acceptance  of  his 
offer,  the  offer  must  in  general  be  accepted  within  a 
reasonable  time  (d).  And  the  acceptance  must  be  ab- 
solute and  identical  with  the  terms  of  the  offer  (e). 

3.  With  regard  to  what  is  required  to  make  a  pro- 
mise enforceable  by  English  law,  beyond  the  mere 
expression  of  intention  to  create  an  obligation,  the  main 
rule  is  that  the  contract  must  be  evidenced  by  deed,  or 
else  there  must  be  a  consideration  for  the  promise  (/). 
Contracts  are  therefore  said  to  be  special  or  simple  Special  and 
contracts  according  as  they  are  or  are  not  made  by  cojifi-a^ctg 
deed,  that  is,  by  writing  under  seal  ((/).  There  are  also 
certain  contracts  which  the  law  requires  to  be  evidenced 
by  writing,  signed  by  the  party  to  be  charged  therewith, 
or  to  be  made  in  some  other  special  form  besides  satisfy- 
ing the  conditions  of  the  above  rule,  which  applies  to  all 
contracts  (/<,). 

A  promise  made  by  writing  under  seal   has   been  Special 
enforceable  a.t  law  from  the  times  of  our  earliest  lesfal  ^°"^^^^"t^- 
text-writers.     For  if  a  man  in  a  writing  authenticated 
by  his  seal  formally  expressed  his  consent  to  be  bound 
to  do  some  act  for  the  benefit  of  another,  liis  deed  was 

seq.,  5tli  ed. ;  Carlill  v.  Carbolic  Ex.  D.  216;  Ilcnthornv.  Fraser, 

S7nokc  Ball  Co.,   1893,    1  Q.   B.  1892,  2  Cli.  27. 

256.  {(i)  Ramsgatc  Victoria  Hotel  Co. 

(6)  But  promises  made  by  deed  v.  Montcfiore,  L.  R.  1  Ex.  109. 

are   irrevocable,   even   before   ac-  (e)  Anson  on  Contract,  39,  6tli 

ceptance  ;  see  below.  ed. ;     Fellhoiise    v.     Bindley,    11 

(c)  Pollock  on  Contract,    24—  C.  V>.  N.  S.  869 ;  Hyde  v.  Wrench, 

39,  5th  ed.      It   has   been    held  3  Beav.  334. 

that,    when    the   parties   are    in  (/)  Sec    Pollock  on   Contract, 

correspondence  through  the  post,  Ch.  III.,  IV. 

due  communication  of  the  accept-  {g)  Fumn  v.    Hughes,   7  T.  R. 

ance  of  an  oifer  is  made  to  tlie  pro-  350,  n. 

poser  when  tlie  letter  of  acceptance  (h)  See  Pollock  on   Contracts, 

is  posted  to  him  ;   see  Household  143   et  seq.,    5th    ed. ;    Fuinn    v. 

Fire   Insurance  Co.  v.    Grant,   4  Hughes,  ubi  su2>. 
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held  to  be  conclusive  evidence  of  sncli  consent  on  liis 
part,  unless  it  were  shown  to  have  been  forged,  or  ex- 
torted by  force  or  fraud,  or  to  be  impeachable  on  some 
ground  of  a  like  nature  (/).  The  rule  of  law  giving 
supei-iority  to  a  writing  sealed  as  a  mode  of  proof  re- 
mained in  force  after  writing  had  come  into  common 
use,  and  signature  in  a  man's  own  handwriting  had 
been  generally  adopted  as  a  proof  of  the  authenticity  of 
a  written  document  instead  of  sealing.  And  the  result 
has  been  to  give  to  deeds  a  force  of  their  own  to  bind 
those  who  execute  them,  irrespective  of  the  matter  they 
contain  (k).  For  he  who  has  bound  himself  by  deed  is 
concluded  from  disputing  his  liability  (I)  ;  while  a  man 
is  not  in  general  more  conclusively  bound  by  his  un- 
sealed writings  than  he  is  by  his  spoken  words  (m). 
After  the  doctrine  had  been  developed  that  a  con- 
sideration must  be  shown  to  make  an  informal  promise 
enforceable  at  law,  the  supeiior  binding  force  of  a  deed 
was  explained  by  saying  that  in  law  every  deed  imports 
a  consideration  (n).  This  explanation  has  been  adopted 
as  a  rule  of  law  (o).  But  the  true  explanation  appears 
to  be  that  the  legal  effect  of  a  deed  was  not  impaired 
by  the  development  of  the  doctrine  of  consideration. 
And  the  law  still  remains  that  a  promise  made  by  deed 
is  irrevocable,  even  before  its  acceptance  (p),  and  is 
enforceable  at  law  against  the  person  making  it,  with- 
out any  necessity  for  showing  a  consideration  there- 
for  (q). 


(i)  See  Glanvil,  lib.  x.  c.  12  ;  Comin.  446. 

Bracton,  lib.  iii.  c.  2,  §  9,  fo.  100  ;  (r/i)  Eann  v.   Hughes,  7  T.  R. 

lib.  V.  c.  15,  fo.  396  ;  Fleta,  lib.  350,  n. 

ii.  c.  56,  §  20,  and  c.  60,    §  25  ;  {n)  Bacon,     Reading     on     the 

Biitton,  liv.  i.   ch.  29,  §§  5,  14—  Statute  of  Uses. 

24.  (o)  2    Black.    Comm.    446  ;    1 

(70  See  Principles  of  the  Law  Foub.  £q.   342,   n.;  2  Fonb.  Ei^. 

of  Real  Property,  144,  145,  17th  26. 

ed.  i]))  3  Rep.   26  a,    27  b  ;    Cro. 

(l)  Litt.   ss.  58,  693  ;  Co.  Litt.  Eliz.  627  ;  Xc7ins  v.  Wickham,  L. 

45  a,  47  b,  352  a,  363  b  ;   Whelp-  R.  2  H.  L.  296  ;  see  ante,  p.  153. 

dale's  case,  5  Rep.  119  ;  2  Black.  {q)  3  Burr.  1639. 
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In  order  to  prevent  tlic  conclusive  effect  of  a  deed 
from  being  used  as  an  instrument  of  fraud  (r)  it  was 
held  that  after  a  deed  had  been  executed,  any  altera- 
tion, rasure,  or  addition  made  in  a  material  point,  even 
by  a  stranger,  would  render  the  deed  void  (s).  But 
this  doctrine  has  now  been  relaxed,  so  far  as  regards 
additions  consistent  with  the  purposes  of  the  deed  (0  ; 
whilst,  with  regard  to  inconsistent  additions  made  by  a 
party,  it  has  been  extended  to  a  written  agreement  not 
under  seal  (it). 

With   respect  to   the  promises  contained  in  simple  Simple 
contracts,  that  is,  all   contracts  not  made   by  deed,  the  contracts. 
law  is  that,  beyond  the  mere  expression  of  consent  to 
be   bound,    there   must   be     a    consideration    for    the 
promise,  or  it  will  not  be   enforced  (x).     This  doctrine 
was  not  fully  developed  until  after  the  introduction  of 
the  action  of  assumpsit  as  the  means  of  enforcing  in-  Action  of 
formal    agreements,  a  matter  which  calls  for  a  short  '^ssumiisit. 
explanation. 

In    the    times  of  our   first  legal  writers  covenants,  Covenants, 
which  are  formal  contracts,  made  by  deed  (ij)  could  be 
enforced  in  an   action  of  covenant  (s),   or,  if  made  to 
secure  the  payment  of  money,  in  the  action   of  debt.  Action  of 
which  lay  for  the  recovery  of  a  specific  sum  of  money.    *^    " 
Debt  could  also  be  brought  to  recover  money  lent,  the 
price    of    goods    sold  and    delivered,    and,    apparently, 
money  due  for  work  done,  or  upon  any  other  executed 
consideration  (a).     And  detinue,  which  is  only  another 
form  of  debt,  and  lay  for  chattels  unlawfully  detained, 

(r)  See  Brae  ton,   lib.  v.   c.  16,  barth,  5  C.  B.  181. 
fo.   398  b  ;  Britt.   liv.  1,   cli.  '29,  (.r)  Ilann  v.   Hughes,  7  T.  R. 

§  19.  350,  n. 

(s)  Pic/ot's  case,  11  Eep.  27  a.  (?/)  Bac.  Abr.  tit.  Covenant. 

(4  Adsctls  V.  Hives,  33  Beav.  [z)  Keg.  165  ;   F.  N.  B.  145. 

55  ;  Aldous  v.  CurnvKill,  L.  R.  3  (a)  See  Glanvil,  lib.  x. ;  Fleta, 

Q.     B.    573  ;     see    Fattinson    v.  lib.   ii.    c.   56  ;  Britt.   liv.    1,  ch. 

LucJdey,  L.  R.  10  Ex.  330.  29  ;    Pollock   on   Contract,    138, 

(u)  Davidson,  v.  Cooper,  13  M.  139,    5th    ed. ;    Holmes    on    the 

&   W.    343  ;   Mollett  v.   IVackcr-  Common  Law,  251  et  seq. 
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as  we  have  seen  {h)  might  be  brought  to  recover 
chattels  bailed  (c).  The  action  of  account  was  also 
used  to  enforce  money^claims  (d).  But  informal  execu- 
tory contracts,  or  agreements  to  perform  some  future 
act,  could  not  be  enforced  at  law  unless  their  conditions 
chanced  to  fit  one  of  the  established  forms  of  action  (e). 
The  remedy  lor  this  was  at  length  found  in  the  action 
of  assuni'psit.  Assumpsit  was  in  iorm  an  action 
founded  on  tort  (f)  of  the  technical  class  known  as  tres- 
pass on  the  case  (g).  Trespass  on  the  case  seems  to 
have  been  first  resorted  to,  in  connection  with  contract, 
as  a  remed}^  for  a  man's  negligence  in  his  manner  of 
performing  something  he  had  undertaken  to  do  (h). 
But  it  was  extended  in  the  reign  of  Hen.  VII.  to  meet 
the  case  of  a  man's  non -performance  of  what  he  had 
promised  to  do.  And  thenceforward  assivinijsit  became 
the  established  form  of  action  for  breach  of  a  simple 
contract  (i). 

When  it  was  settled  that  an  action  would  lie  for 
the  mere  breach  of  an  informal  promise,  the  necessity 
of  sharply  defining  the  conditions  of  an  enforceable 
promise  began  to  be  felt.  And  the  test  was  found  in 
the  rule  that  there  must  be  a  consideration  for  the 
promise  {h) ;  although  it  was  not  until  late  in  the  last 
century  that  this  doctrine  was  finall}^  established  as 
unquestionable  (l). 

Consideration.      According  to  the  law  of  England,  then,  a  considera- 

{h)  Ante,  p.  15,  and  n.  {k).  {i)  See  1   C.   P.    Coop.  Appx. 

(c)  ^wte,  pp.11,15,21 ;  Glanvil,  549—552;    Pollock  on  Contract, 

lib.  X.  c.  13  ;  Britt.  liv.  1,  ch.  29,  141—143,    5th   ed. ;    Holmes   on 

§  34.  the  Common  Law,  282—288. 

{d)  Pollock   on  Contract,   139,  {k)  As   to   the   history   of  the 

5th  ed.  doctrine     of    consideration,     see 

(c)  See    Pollock    on   Contract,  Pollock  on  Contract,  Appx.  (note 

137  and  n.  (a),  140,  141,  5th  ed.  E.),  p.  691,   5th  ed. ;  Holmes  oa 

(/)  Ante,  p.  140.  the  Common  Law,  253  ct  seq. 

(g)  Ante,  p.  16,  n.  {t).  {D  See  Pillans  v.  Van  Mierop, 

{h)  Year    Book,    43   Edw.  III.  3  Burr.  1663  (A.  D.  1765)  ;  Rann 

33,  pi.  38.  See  Holmes  on  the  v.  Hughes,  7  T.  R.  350,  n.  (1778). 
Common  Law,  275 — 283. 
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tion  is  an  essential  ingredient  in  every  simple  contract; 
a  promise  without  a  consideration  is  regarded  as  nudum 
jpactum  (unless  made  by  deed  (w)),  and  no  recompense 
can  be  recovered  for  its  breach  (n),  neither  will  its  per- 
formance be  enforced  in  a  court  of  equity  (o).  Thus  if 
a  man  promise  to  give  me  100?.,  or  any  other  of  his 
chattels,  without  any  consideration,  he  is  not  bound  to 
perform  his  promise,  and  I  am  without  remedy  if  he 
should  break  his  word  (p).  The  consideration  required 
to  support  a  promise  is  a  valuable  consideration  (q).  A  Valuable  cou- 
valuable  consideration,  in  the  sense  of  the  law,  may^^'^*^'' 
consist  either  in  some  right,  interest,  profit,  or  benefit 
accruing  to  one  party,  or  some  forbearance,  detriment, 
loss  or  responsibility  given,  suffered  or  undertaken  by 

(m)  It  was    forniprly   thought  mont  v.  Reeve,  8  Q.  B.  483.             Express 

that  an  express  promise,  founded  (m)  Doctor  and   Student,  dial,  promise 

on  a  moral  obligation,  was  suffi-  2,  c.  24  ;  2  Black.  Comm.  445.       founded  on 

fient  to  form   a  valid    contract;  (o)  1    Fonb.    Eq.   335   et  seg-.;  moral  obi iga- 

but  this  doctrine  was  dispersed  in  Dipple  v.  Corks,  11  Hare,  183.       tion. 

the     year     1840  ;     Eastwood    v.  {p)  See  ante,  p.  64. 
Kenyan,  11  A.  &  E.  447  ;  Beau- 

{q)  Considerations  in  law  are  divided  into  two  classes,  good  (some-  Considera- 
times  called  meritorious)  and  valuable.     A  good  consideration  is  that  tions  good  or 
of  blood,  or  the  natural  love  and  affection  which  a  person  has  for  his  valuable, 
children,  or  any  of  his  relatives.     A  good  consideration  is  not  of  itself  n      . 
suincient  to  support  a  promise,  any  more  than  the  moral  obligation    -t    .  ■• 
which  arises  from  a  man's  passing  his  word  ;   neither  will  the  two 
together  make  a  binding  contract  ;  thus  a  promise  by  a  father  to  make 
a  gift  to  his  child  will  not  be  enforced  against  him.     The  consideration 
of  natural  love  and  affection  is  indeed  good  for  so  little  in  law,  that  it 
ii!  not  easy  to  see  why  it  should  be  called  a  good  consideration  ;  for  in 
law  it  is  not  considered  as  good  against  creditors  within  stat.  13  Eliz. 
c.  5,  in  which  the  very  phrase  good  consideration  is  used  (see  ante, 
p.  103  ;  3  Rep.  SO  b) ;  it  is  not  good  to  support  a  contract,  and  a  gift 
for  such  consideration  is  regarded  as   simply  voluntary.      The   only 
reason  why  such  a  consideration  should  be  called  good  appears  to  be 
that  in  early  times,  previously  to  the  passing  of  the  Statute  of  Uses 
(27  Hen.  VIII. ,  c.  10),  the  Court  of  Chancery  enforced  a  covenant  to  Covenant  to 
stand  seised  of  lands  to  the  use  of  any  person  of  the  blood  of  the  cove-  stand  seised 
nantor,  on  account  of  the  goodness  of  the  consideration  ;  whence  it  has  of  lands  to 
happened  that,    since  that  statute,   the    legal  estate  (being  by  that  the  use  of 
statute  annexed  to  the  use)  will  pass  to  a  relation  under  a  covenant  to  a  blood 
.stand  seised  to  his  use.     But  the  rules  that  anciently  governed  the  relation. 
Court  of  Chancery  do  not  now  regulate  the  proceedings  of  courts  of 
equity  ;  although  modern  equity  will  still  interfere  in  favour  of  a  wife 
or  child  in  some  oases  in  which  it  will  not  interpose  on  behalf  of 
strangers.     See  2  Black.  Comm.  297,  444  ;  Jcffery  v.  Jeffery,  1  Cr.  & 
Ph.  138  ;  SJiarington  v.  Strotton,  Plow.  298  ;  I'rinciples  of  the  Law  of 
Eeal  Property,  pp.  200,  355,  I7th  ed. 
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the  other  (r).  Tims  it  may  be  the  payment  of  money; 
or  the  gift  or  conveyance  of  land  or  goods ;  or  the 
marriage  of  the  party  himself  or  of  any  relative  (.s-),  or 
the  compromise  of  a  hona  fide  claim  {t),  or  anything 
else,  either  advantageous  to  the  one  or  detrimental  to 
the  other,  to  which  the  parties  attach  a  value.  And 
the  law  will  not  enter  into  an  inquiry  as  to  the 
Consideration  adequacy   of  the  consideration  (it).     A  consideration 

executed  or  •■       '  ,    7  ji  ,      r  i   t 

executor}'.        '^^Y  ^^^  executed,  as  the  payment  01  money  or  dehvery 

of  goods  at  the  time  of  making  the  contract  ;  or  it  may 
be  executory,  as  a  promise  to  pay  money,  deliver  goods, 
or  do  some  other  act  on  a  future  day  {x).  But,  as  a 
general  rule,  a  past  consideration  will  not  support  a 
lloscorla  v.  promise.  Thus,  where  a  man  sold  a  vicious  horse  and 
subsequently  Avarranted  him  free  from  vice,  it  was  held 
that  the  previous  sale  was  no  consideration  for  the 
warranty,  which  could  not  therefore  be  enforced  {y). 

To  this  rule,  however,  certain  exceptions  are  al- 
leged {z),  of  which  the  most  substantial  is  found  in 
cases  in  which  a  person  has  been  held  capable  of  re- 
viving an  agreement  by  which  he  has  benefited,  but 
which  by  rules  of  law  since  repealed,  incapacity  to 
contract  no  longer  existing,  or  mere  lapse  of  time,  is  not 

(r)  Ex.  Chamb.,  Ci6?-rw  V.  J/isa,       Ch.  D.  266.     See  also   Crcars  v 
L.   R.    10  Ex.   162,   citing  Com.       Hunter,  19  Q.  B.  D.  341. 
Dig.   Action  on  the   Case    upon  {ic)  Byles,   .!.,   5  C.   B.   K  S. 

Assumpsit,  B.  265  ;  Bainhridge  v.  Firmstone,  8 

(s)  Campion  v.  Cotton,  17  Ves.  A.  &  E.  743  ;  Carlill  v.  Carbolic 
263  :  Covcrdalc  v.  Eastwood,  L.  Smoke  Ball  Co.,  1893,  1  Q.  B. 
R.  15  £([.  121.  256  ;    Pollock  on  Contract,  171, 

{t)  Lucy's  case,  4  De  G.  M.  &       5tli  ed. 
G.  356  ;  Cook  v.  WriqU,  1  B.  &  (x)  Leake  on  Contract,  6,  7,  35, 

S.  559  ;  Callisher  v.  Bischoffsheim,       533,  3rd  ed. 

L.  R.  5  Q.  B.  449  ;  Miles  v.  New  [y)  Roscorla  v.  Thomas,  3  Q.  B. 

Zealand   Alford   Estate    Co.,    32       234. 

{z)  It  has  been  laid  down  that  services  rendered  at  the  request  of 
another  are  sufficient  consideration  for  a  promise  of  reward  suhsequentli/ 
made  by  him  ;  but  the  view  now  put  forward  is  that  such  a  subsequeni 
promise  can  only  be  evidence  of  what  the  parties  thought  the  services 
worth.  It  is  also  said  that  the  voluntary  doing  by  one  party  of  some- 
thing which  the  other  was  legally  bound  to  do  is  sufficient  considera- 
tion for  a  subsequent  promise  of  recompense  ;  but  this  appears  to  rest 
on  douhtful  authority.  See  Anson  on  Contract,  93 — 100,  6Lh  ed.  ; 
Pollock  on  Contract,  168—170,  5th  ed. 
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enforceable  against  him  (a).     Thus,  a  simple  contract  Debt  barred 
debt,  which  would  otherwise  have  been  barred  by  the  statute  of 
Statute  of  Limitations  (6),  from  having  been  incurred  Limitations, 
upwards  of  six  years,  may  be  revived  by  a  subsequent 
promise  to  pay,  or  even  by  an  unconditional  acknow- 
ledgment of  the  debt  (c)  ;  but  by  modern  statutes  such 
promise  or  acknowledgment  must  be  made  or  contained 
by  or  in  some  writing,  to  be  signed  by  the  party  charge- 
able thereby  or  by  his  agent  (d).     And  in  like  manner,  Contract 
before  the  Infants  Relief  Act,  1874(e),  took  effect,  a  J^^f  ^'"'■'''- 
contract  made  by  a  person  during  infancy  and  voidable 
on   that  account,   might    have  been   confirmed  by  an 
express    promise    or    ratification    made    when    of  full 
age  (/).     Formerly,  also,  a  debt  barred  by  bankruptcy 
might  have  been  revived  by  an  express  promise  (g)  to 
pay  it  (h).     But,  under  the  present  bankruptcy  law,  a 
promise  to  pay  such  a  debt  cannot  be  enforced  unless 
supported   by   a   new  consideration  (i).     Lastly,  con- 
.sideration  must  be  legal  (k)  ;  for,  as  we  have  seen  (1), 


nicy. 


(a)  Anson  on  Contract,  100, 
6th  ed. 

{b)  Stat.  21  Jac.  I.  c.  16,  s.  3. 

(f)  Bac.  Abr.  tit.  Limitations 
of  Actions  (E)  ;  Prance  v.  Symp- 
iion,  Kay,  678  ;  Sidivcll  v.  Mason, 
2  H.  &  N.  306,  310  ;  Holmes  v. 
Jfaclcrell,  3  C.  B.  N.  S.  789  ; 
Cornforth  v.  Smithard,  5  H.  &  M. 
1 3  ;  Francis  v.  Hawkcsley ,  1  E.  & 
E.  1052  ;  Chaseriiore  v.  Turner, 
L.  R.  10  Q.  B.  500. 

(rf)  Stat.  9  Geo.  IV.  c.  14,  s.  1, 
called  Lord  Tenterden's  Act,  19 
&  20  Vict.  c.  97,  s.  13. 

{c)  Stat.  37  &  38  Vict.  c.  62, 
which  enacts  (s.  2)  that  no  action 
shall  be  brought  whereby  to 
charge  any  person  upon  any  pro- 
mise made  after  full  age  to  pay 
any  debt  contracted  during  in- 
fancy, or  upon  any  ratification 
made  after  iuU  age,  of  any  pro- 
mise or  contract  made  during 
infancy,  whether  there  shall  or 
shall  not  be  any  new  considera- 
tion for  such  promise  or  ratifica- 


tion after  full  age.  See  the  cases 
cited  ante,  p.  151,  n.  {m);  stat.  55 
Vict.  c.  4,  s.  5. 

(/)  Such  a  promise  or  ratifica- 
tion was  required,  by  stat.  9  Geo. 
IV.  c.  14,  s.  5,  to  be  made  by 
some  writing  signed  by  the  jwrty 
to  be  charged  therewith. 

[g)  Required  to  be  in  writing 
and  duly  signed  hy  stats.  6  Geo. 
IV.  c.  16,  s.  131  ;  5  &  6  Vict.  c. 
122,  s.  43. 

[h)  Trueman  v.  Fenton,  Cowp. 
544  ;  Kirkpatrick  v.  Tattcrsall, 
13  M.  &  W.  766. 

(i)  See  Jakeman  v.  Cook,  4  Ex, 
D.  26  ;  stats.  46  &  47.  Vict.  c.  52, 
s.  30  ;  32  &  33  Vict.  c.  71,  s.  49. 
The  Bankruptcy  Acts  of  1849  and 
1861  made  all  such  promises  void : 
stats.  12  k  13  Vict.  c.  106,  s.  204  ; 
24  &  25  Vict.  c.  134,  s.  164  ; 
Kidson  v.  Turner,  3  H.  &  N. 
581. 

{k)  Anson  on  Contract,  90,  6;h 
ed. 

[l]  Ante,  p.  150. 
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there  must  be  nothing  unlawful  in  the  object  of  an 
agreement. 

Contracts  Let  US  now  consider  upon  what  simple  contracts  the 

required  to  Ih'  ^^^^  imposes  some  requisite  beyond  the  element  of  con- 
in  writing.  sideration.  By  certain  statutes  of  modern  times,  writ- 
ing is  required  to  most  simple  contracts  respecting 
matters  of  importance.  These  we  shall  now  proceed 
statute  of  to  notice.  The  first  and  most  important  of  them  is  the 
Frauds,  s.  4.    g^^tute  of  Frauds  (m)  which  enacts  :— 

(Sect  4)  That  no  action  shall  be  brought  whereby  to  charge 
any  execntor  or  administrator  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate,  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person  ;  or  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of  mar- 
riage ;  or  upon  any  contract  or  sale  of  lands,  tenements  or  here- 
ditaments, or  any  interest  in  or  concerning  them  ;  or  upon  any 
agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof ;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised. 

This  enactment,  it  Avill  be  observed,  does  not  give  to 
writing  any  validity  which  it  did  not  possess  before. 
A  written  promise  made  since  this  statute,  without  any 
consideration,  is  quite  as  much  nudum  pactum  as  it 
would  have  been  before  (n).  The  statute  merely  adds 
a  further  requisite  to  the  validity  of  certain  contracts, 
namely,  that  they  shall,  besides  being  good  in  other 
respects,  be  put  into  writing,  otherwise  no  action  shall 
be  maintained  upon  them  (o).     And  contracts,  which 

(m)  29  Car.  II.  c.  3.  tions,  liable  to  a  stamp  duty  of 

{li)  See  Williams  on  Executors,  6d.,  which  may  be  denoted  by  an 

pt.  4,  bk.  2,  ch.  2,  sect.  2  ;  1  "VVms.  adhesive  stamp,    to   be  cancelled 

Saund.  211,  n.  (2).  by  the  person  by  whom  the  agree- 

(o)  Agreements,     whereof    the  nient  is  first  executed  ;  stat.  54  & 

matter  is  of  the  value  of  5/.   or  55    Vict,   c,   39,   First  Schedule, 

upwards,  are.  with  some   excep-  tit.  Agreement,  and  ss.  8,  22,  re- 
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fail   to   comply  with    the  requirements  of  the  above 
section,  are  not  void,  but  only  not  enforceable  (p). 

A  great  number  of  cases  have  been  decided  upon  the 

above  section  of  this  celebrated  statute.     One  of  the 

most  important  is  that  of  Wain  v.  Waiiters  (q),  in  which  ^^«"i  v. 

.  .   .  Warlters. 

it  was  held  that  the  statute,  in  requiring  tho  agreement 

to  be  in  writing,  required  that  the  consideration,  which 
is  part  of  the  agreement,  should  be  in  writing,  as  well 
as   the   promise   itself      And   therefore  a  promise  in 
writing  to  pay  the  debt  of  a  third  person,  which  did  not 
state  any  consideration,  was  held  to  give  no  cause  of 
action  ;  and  parol  evidence  of  a  consideration  was  not 
allowed  to  be  given.     This  case  was  followed  by  many 
other  decisions  to  the  same  effect  (r).     But  an  Act  of  Consideratiou 
185G,  now  provides  that  no  special  promise  to  answer  ^.g  answer 
for  the  debt,  default  or  miscarriage  of  another  person,  f°i'  another's 
1     •  •  •  •  111        •  1      1     11    1        •         1- 1  debt,  (XC, 

being  m  writing  and  duly  signed,  shall   be  invalid  to  need  not  now 

support  an  action,  by  reason  only  that  the  consideration  ^Pl®*'"- 
for  such   promise    does   not  appear  in  writing,   or  by 
necessary  inference  from  a  written  document  (s).     The  Answering 


phrase  in  the  statute  to  answer  for  the  debt,  default  or  f°J|j\  ^r  jms. 


for  debt,  de- 
fault or  1 

miscarriage  of  another  person,  means  to   answer  for  a  carriage, 
debt,  default  or  misca.rnage  for  tuhich  that  other  remains 
liable  (t).     Thus,  where  one  party  to  an  agreement  ver- 
bally promised  the  other,  that,  in   consideration  of  his 
discharging  from  custody  a  third  person  whom  he  had 

placing    the    Stamp   Act,    1S70  ;  211,  n.  {d)  ;  Price  v.  Fdchardson, 

see  Gwythor  v.   Gordon,  3  Times  15  M.  &  \V.  539. 

L.    R.    461  ;    Carlill   v.    Carbolic  (s)  Stat.   19  k  20  Vict.    c.  97, 

Smoke  Ball  Co.,  1892,    2   Q.    B.  s.  3.    See  Holmes  v.   Mitchell,   7 

484,    489,   490  ;  affirmed  1893,  1  C.  B.    N.   S.   361  ;    IVilliams  v. 

Q.  B.  256.  Lake,  2  E.  &  E.  349  ;  Re  Hoyle, 

ip)  Leroux  v.  Broivii,  12  C.  B.  1893,  1  Ch.  84. 

801  ;    see   Pollock   on    Contract,  {t)  1  Wms.  Saund.   211  b,   n. 

627—631,  5th  ed.  (2);  Notes  to  Birknujr  v.    Dar- 

(q)  5  East.  10  ;  2  Smith,  L.  C.  ncll,    1   Smith,   L.    C;  Cripps  v, 

(r)  Saunders  v.  Wakefield,  4  B.  Hartnoll,  4  B.  &  S.  414  ;  Reader 

k  A.   595  ;  Morleij  v.   Boothby,  3  v.  Kingham,  13  C.  B.  N.  S.  344 ; 

Bing.   107  ;   Clancy  v.  Piggott,   2  Lakeman  v.  Mountstephen,  L.  R. 

A.    &   E.   473  ;    1  Wms.   Saund.  7  H.  of  L.  17. 

W.P.P.  M 
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taken  in  execution  for  debt,  he,  the  first  party,  would 
pay  the  debt,  it  was  held  that  action  might  well  be 
brought  on  this  promise,  although  it  was  not  put  in 
writing  (ii).  For  this  was  not  a  promise  to  answer  for 
the  debt  of  another  person,  to  which  that  other  re- 
mained liable,  but  to  pay  a  debt  from  which  the  other 
was  discharged.  It  was  an  original  promise  to  pay 
and  not  a  collateral  promise  to  guarantee,  which  is  the 
meaning  in  the  statute  of  the  words  "  answer  for." 
Spane  of  one  The  words,  "  any  agreement  that  is  not  to  be  performed 
makiii"'"  ^  within  the  space  of  one  year  from  the  making  thereof,'* 
have  been  held  to  mean  an  agreement  which  appears 
from  its  terms  incapable  of  performance  within  the 
year(.r).  Thus  where  one  man  promised  another,  for 
one  guinea,  to  give  him  a  certain  number  on  the  day  of 
his  marriage,  it  was  held  that  a  writing  was  unneces- 
sary, for  the  marriage  might  have  happened  Avithin  the 
year  (y).  So  a  contract  by  A.  that  his  executor  shall 
pay  10,000^.  need  not  be  in  writing  (s) ;  for  the  death 
of  A.  and  payment  of  the  money  may  all  take  place 
within  a  twelvemonth.  It  has  also  been  held  that,  in 
order  to  bring  an  agreement  within  this  clause  of  the 
statute,  so  as  to  render  writing  necessary,  both  parts  of 
the  agreement  must  be  such  as  are  not  to  be  performed 
Avithin  a  year  from  the  making  thereof.  Thus  where  a, 
landlord  agreed  to  lay  out  50^.  in  improvements,  in 
consideration  of  the  tenant  undertaking  to  pay  him  51. 
a  year  during  the  remainder  of  his  term  (of  which 
several  years  were  unexpired),  it  was  held  that  writing 
was  unnecessary  («)  ;  for  although  the  tenant's  part  of 
the  agreement  was  not  to  be  performed  within  a  year, 
the    landlord's   part    might    reasonably  have    been   so. 

(w)  Goodman  v.  Chase,  1   B.  &  Strawhridge,  2  C.  B.  808. 

A.  297.     See  also  Lane  v.  Burg-  (z)  Wells  v.    Horton,    4    Bing. 

hart,  1  Q.  B.  933.  40  ;   Ridley  v.   Ridley,  34  Beav. 

{x)  See  Britain  v.  Rossiter,  11  478. 

Q.  B.  D.  123.  («)  DoneUan  v.  Reid,  3  B.  &  A. 

{y)  Peter    v.     C'ompton,    Skin.  899  ;  Cherry   v.   Heming,   4  Ex. 

353;  1  Smith,   L.  C;  Soicch  v.  631. 
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These  decisions  have  considerably  narrowed  the  opera- 
tions of  the  statute,  and  have  left  remaining  much  of  the 
mischief,  arising  from  reliance  on  memory  only,  which 
it  was  the  intention  of  the  statute  to  obviate,  by 
requiring  written  evidence  (6).  The  last  clause  of  the 
enactment  has  however  received  a  very  liberal  con- 
struction. The  words  are  "  signed  by  the  party  to  be  signed  by  the 
charged  therewith,  or  some  other  person  thereunto  by  ^'j^!^*{g*j  ^" 
him  lawfully  authorized."  And  it  has  been  held  that 
any  insertion  by  the  party  of  his  name  in  any  part  of 
the  agreement  is  a  sufficient  signing  within  the  sta- 
tute (c),  provided  the  name  be  inserted  in  such  a  manner 
as  to  have  the  effect  of  authenticating  the  instru- 
ment {d) ;  and  it  is  not  necessary  that  both  parties 
should  sign  the  agreement.  The  whole  of  the  agree- 
ment must  be  contained  in  the  writing,  either  expressly 
or  by  reference  to  some  other  document,  but  the  writing 
is  required  by  the  statute  to  be  signed  only  by  the  party 
to  be  charged  (c).  And  as  a  "memorandum  or  note  "  Memorandum 
of  the  agreement  is  allowed,  a  writing  sufficient  to  satisfy  °''  "°^^" 
the  statute  may  often  be  made  out  from  letters  written 
by  the  party  (/),  or  from  a  written  offer,  accepted,  with- 
out any  variation  {<]),  before  the  party  offering  has 
exercised  his  right  of  retracting  (A).  But  the  memo- 
randum must  show,  by  name  or  description,  the  party 

(6)  See  notes  to  Peter  v.  Comp-  was  held  to  be  a  sufficient  memo- 

ton,  1  Smith,  L.  C.  randum. 

(c)  Ocjilvie  V.  Foljamhe,  3  Mer.  (</)  Holland  v.  Eyre,  2  Sim.  &, 
62,  Stu.19-1 ;  Gibboiisy. North  Eastern 

(d)  Stokes  V.  Moor,  1  Cox.  219  ;  Metropolitan  Asijliim  District,  11 
Selby  V.  Selby,  3  Mer.  4,  6.  Beav.    1  ;    Appleby    v.    Johnson, 

(c)  Laythoarp    v.    Bryant,     2  L.   R.  9  C.    P.   158  ;  Crussle)/  v. 

Bing.  N.  C.  735,  742.     See  Sugd.  Maycock,    L.     R.    18    E(i.    180  ; 

Vend.   &  Pur.   c.  4,  ss.   3,   4,  p.  Bonncwell  v.  Jenkins,  8  Ch.  D. 

128  ctseq.,  14th  ed.  70. 

(/)  Owen  V.  Thomas,  3  My.  &  {h)  Routledge  v.  Grant,  4  Bing. 

Keen,  353  ;  Cave  v.  Bastings,   7  653  ;    S.   C,   1    Moo.  &  P.   717  ; 

Q.  B.    D.   125.      See  Hussey  v.  Gilkes  v.  Leonino,  4  C.  B.  N.  S. 

Home- Payne,   4  App.  Cas.    311  ;  485  ;  Helb's  case,  L.  R.,  4  Ei^.  9  ; 

May  V.  Thomson,  20  Ch.  D.  705.  Stevenson  v.  McLean,  5  Q.  B.  D. 

In  lie  Hoyle,  1893,   1  Ch.  84,  a  346.     See  ante,  pp.  152,  153. 
recital  of  an  agreement  in  a  will 
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in  wliose  favour  the  other  is  to  be  charged,   or  the 
contract  cannot  l)e  enforced  (i). 

Sale  of  goods        The  fourth  section  of  the  Sale  of  Goods  Act,  1893, 

ino'ro'        '      which  has  taken  the  place  of  the  seventeenth  section 

of  the  Statute  of  Frauds,  and  relates  to  contracts  for 

the  sale  of  goods  worth  101.  or  more,  has  been  already 

noticed  (k). 


Lord  Tenter- 
den's  Act. 

Written 
acknowledg- 
ment required 
to  take  the 
case  out  of 
the  Statute  of 
Limitations. 


Representa- 
tions of  cha- 
racter, &c. 


The  next  statute  which  requires  our  notice  is 
commonly  called  Lord  Tenterden's  Act  (I).  By  this 
statute  no  acknowledgment  or  promise  by  words  onl}' 
can  take  any  case  of  simple  contract  out  of  the  opera- 
tion of  the  Statute  of  Limitations  (m),  or  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledg- 
ment or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable 
thereby  (n).  The  effect  of  such  a  promise  has  already 
been  referred  to  (o).  The  statute  makes  no  mention 
of  any  signature  by  an  agent ;  but  by  a  later  statute 
the  signature  of  an  agent  was  rendered  sufficient  (^)). 
Lord  Tenterden's  Act  further  enacts  (q),  that  no  action 
shall  be  brought  whereby  to  charge  any  person  upon 
or  by  reason  of  any  representation  or  assurance  made 
or  given  concerning  or  relating  to  the  character,  con- 
duct, credit,  ability,  trade  or  dealings  of  any  other 
person,  to  the  intent  or  purpose  that  such  other  person 
may  obtain  credit,  money  or  goods  upon,  unless  such 
representation  or  assurance  be  made  in  writing  signed 
by  the  party  to  be  charged  therewith.     There  appears 

{i)  1  Dart,  V.  &  P.  251,  6th 
ed. ;  Jarrett  v.  Hunter,  3i  Ch.  D. 
182  ;  see  ante,  p.  76. 

{k)  Ante,  p.  73. 

(0  Stat.  9  Geo.  IV.  c.  14. 

(m)  Stat.  21  Jac.  I.  c.  16,  s.  3. 

(ri)  See  Lechmcrc  v.  Fletcher,  1 
C.  &  M.  623  ;  Bird  v.  Gammon, 
3  Bing.  N.  C.  883  ;  Cheslyn  v. 
Dalhy,  4  You.  &  Coll.  238. 
Nothing    contained    in    stat.    9 


Geo.  IV.  c.  14  (see  s.  1),  is  to 
alter  the  effect  of  any  payment 
of  principal  or  interest  to  prevent 
a  debt  from  being  barred  by  the 
Statute  of  Limitations. 

(o)  Ante,  p.  159. 

(;))  Stat.  19  &  20  Vict.  c.  97, 
s.  13. 

(?)  Stat.  9  Geo.  IV.  c.  14, 
s.  6, 


OF   CONTRACTS.  165 

to  be  some  error  in  the  word  "  upon  "  in  this  enact- 
ment, which,  as  it  stands,  is  superfluous  (r).  And  it 
has  been  doubted  whether  a  representation  made  to  a 
purchaser  by  the  trustee  of  some  property,  that  the 
property  was  encumbered  to  a  less  extent  than  was 
actually  the  case,  was  a  representation  concerning  the 
ahilitij  of  the  vendor  within  the  meaning  of  the 
statute  (.s).  The  better  opinion  seems  to  be,  that 
such  a  representation  is  within  the  statute,  and  ought 
consequently  to  be  obtained  in  writing.  There  are  a 
few  other  cases,  besides  those  affected  by  the  Statute 
of  Frauds  and  Lord  Tenterden's  Act,  in  which  contracts 
are  by  law  required  to  be  in  writing,  or  in  some  other 
special  form  {t). 

4.  There  must  be  nothing  unlawful  in  the  object  of  Legality  of 
the  agreement,  or  it  cannot  be  enforced.  For,  as  we  contract. 
have  seen  (u),  a  contract  gives  a  right  to  acts  or  for- 
bearances on  the  part  of  another  or  others ;  and  if  the 
acts  or  forbearances  contemplated  by  an  agreement  be 
unlawful,  the  law  will  not  enforce  them,  and  the  agree- 
ment is  void.  Agreements  may,  however,  be  void  as 
unlaM'ful,  not  only  because  they  contemplate  some 
illegal  act,  that  is,  some  act  forbidden  by  common  law 
or  statute,  but  also  if  their  object  be  the  commission  of 
some  act,  discouraged  though  not  absolutely  forbidden 
by  law,  on  the  ground  either  of  its  immorality  or  of  its 
being  against  public  policy  {x).  It  is  beyond  the  scope 
of  this  work  to  discuss  fully  the  various  grounds  on 
which  agreements  may  be  void  for  illegality  {y).  A  few 
examples  must  suffice. 

First,  as  to  agreements   contemplating   illegal  acts.  Agreements 

contemplating 
(r)  See  1  M.  &  W.  104,  123  ;  {t)   See   Pollock   on    Contract,  illegal  acts. 

Sivift  V.  Jewshury,  L.  R.  9  Q.  B.  144  et  seq.,  5th  ed. 

301.  ('•*)  A7ite,  p.  149. 

(s)  See  Lyde  v.  Barnard,  1   M.  (x)  Pollock  on  Contract,  260  — 

&  W.  101  ;  Sivan7i  v.  Plullips,  8  262,  5th  ed. 

A.  k  E.   457  ;  Devaux  v.  Htcin-  {y)  Ste    Pollock   on   Contract, 

keller,  6  Bing.  N.  C.  84.  cb.  vii.  p.  260,  5th  ed. 


IGG 


OF    CHOSES    IN   ACTION. 


Contracts  of 
insurance. 


Wagers. 


Any  agreement  to  commit  a  crime,  an  indictable 
offence  or  a  civil  wrong  is  generally  void  (z).  So  that 
an  agreement  involving  the  publication  of  a  libel  (a),  or 
the  commission  of  a  fraud  on  a  third  party,  is  void  (b). 
It  is  illegal  to  trade  with  the  inhabitants  of  hostile 
states  without  the  licence  of  the  Crown  ;  and  contracts 
made  in  violation  of  this  rule  are  void  (c).  Again, 
some  contracts  are  expressly  made  void  by  statute  ; 
others  are  prohibited  by  statute  on  pain  of  the  in- 
fliction of  a  penalty  (d).  And,  in  the  latter  case,  con- 
tracts made  in  violation  of  the  statute  are  void,  as  well 
as  in  the  former  (e).  The  following  instances  may  be 
given  : — Marine  insurances  of  any  ship  or  goods,  in 
which  the  party  insuring  has  not  an  insurable  interest, 
are  expressly  made  void  by  statute  (/)  ;  and  so  are 
insurances  upon  any  life  or  other  event,  in  which  the 
person  taking  the  benefit  of  the  insurance  has  no 
interest  (g).  By  a  statute  of  the  year  1845  all  contracts 
or  agreements,  whether  by  parol  or  in  writing,  by  way 
of  gaming  or  wagering,  are  made  null  and  void  (h). 
Contracts  by  clergymen  holding  benefices  with  cure  of 
souls,  made  for  the  purpose  of  charging  such  benefices 
with  any  sura  of  money,  are  void  by  a  statute  of  Eliza- 
beth (i).    Unqualified  persons  are  prohibited  by  statute 


(2)  rollock  on  Contract,  263, 
265,  5th  ed. 

(«)  Shackell  v.  Bosicr,  2  Bing. 
N.  C.  6.34. 

{b)  Mallalmi  v.  Hodgson,  16 
Q.  B.  689  ;  Bcgbie  v.  P/ios2>Iwte 
Sexvage  Co.,  L.  R.  10  Q.  B.  492, 
499  ;  Scott  v.  Broivn  rf.-  Co.,  1892, 
2  Q.  B.  724. 

(c)  The.  Hoop,  1  C.  Rolx  196; 
Pott>^  V.  Bell,  8  T.  R.  548  :  F.s- 
posito  V.  Bo^vden,  7  E.  A:  B.  763. 

{d)  See  Pollock  on  Contract, 
Appendix  (G.),  p.  701,  5th  ed. 

(c)  Benslcy  v.  Bignold,  5  B.  & 
A.  335  ;  Cope  v.  Rowlands,  2  M, 
&  W.  149  ;  see  Pollock  on  Con- 
tract, 276—284,  5th  ed. 

(/)  Stat.  19  Geo.  II.  c.  37. 


{g)  Stat.  14  Geo.  III.  c.  48, 
which  does  not  extend  to  insur- 
ance of  ships,  goods,  or  mer- 
chandises. 

(/()  Stat.  8  &  9  Vict.  c.  109, 
s.  18.  Stat.  55  Vict.  c.  9,  now 
makes  void  all  promises  to  yay 
any  person  any  sum  of  money 
paid  by  him  in  respect  of  any 
contract  rendered  void  by  the 
former  Act,  or  to  pay  any  sum  of 
money  by  way  of  commission, 
reward,  or  otherwise  in  respect  of 
any  such  contract,  or  of  anj-  ser- 
vices in  connection  therewith  ; 
see  Tatham  v.  Reeve,  1893,  1 
Q.  B.  44. 

(?)  Stat.  13  Eliz.  c.  20  ;  Shaw 
V.   Pritchard,   10  B.    &    C.    241  ; 
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from  practising  as  medical  advisers ;  so  that  an  agree- 
ment contemplating  the  practice  of  the  medical  profes- 
sion by  an  unqualified  person  is  void  (k).  The  sale  of 
intoxicating  liquors  at  unlicensed  places  is  prohibited 
by  statute  on  pain  of  a  heavy  penalty  for  every  of- 
fence (/) ;  and  therefore  appears  to  be  void  (m).  Con- 
tracts for  the  payment  of  money,  whereby  there  should 
be  reserved  moi'e  than  five  per  cent,  interest,  were 
formerly  void  under  a  statute  of  Anne  called  the  Usury 
Law  (/i). 


The  best  instance  of  an  agreement  held  to  be  un-  Agreement 
lawful  on  the  ground  of  immorality  is  an  agreement  iniii^OTality^ 
between  a  man  and  a  woman  contemplating  future 
cohabitation.  Such  an  agreement  is  altogether  void  (o). 
If,  however,  a  promise  be  made  in  consideration  of  past 
cohabitation,  the  agreement  is  not  void  as  unlawful  (p). 
But  as  such  a  past  consideration  cannot  support  a 
promise,  the  agreement  will  not  be  binding  unless  made 
under  seal  (q). 

As  to  what  agfreements  are  unlawful  as  being  asjainst  Agreements 

1    -f  1 
public  policy,  all  that  can  be  said  here  is  that  there  are  against  public 

certain  kinds  of  agreements  which  have  been  judicially  Policy- 
held  to  be  against  the  common  weal  {r).     One  instance 

Long  V.  Storie,  3  De  G.  &  S.  308 ; 
see  Mouys  v.  Leake,  8  T.  R.  411  ; 
Sloane  v.  Packman,  11  M.  &  W. 
770. 

{k)  Davies  v.  Makuna.  29  Ch. 
D.  596. 

{I)  Stat.  35  &  36  Vict.  c.  94, 
s.  3. 

(m)  Hamilton  v.  Grainger,  5 
H.  &  N.  40  ;  Pollock  on  Con- 
tract, 283,  5th  ed. 

(n)  Stat.  12  Anne,  st.  2,  c,  16 
■(Ruffliead's  ed. ):  13  Anne,  c.  15 
(Statutes  of  the  Realm).  This 
Act  was  amended  by  stats.  3  &  4 
Will.  IV.  c.  98,  s.  7  ;  5  &  6 
Will.  IV.  c.  41  ;  2  &  3  Vict.  c. 
37 ;  and  all  the  laws  against 
usury  were  repealed  in  1854   by 


Stat.  17  &  18  Vict.  c.  90. 

(o)  Walker  v.  Perkins,  1  W. 
Black.  517  ;  3  Burr.  1568  ;  Gray 
V.  Matildas,  5  Ves.  286. 

ip)  Turner  V.  Vaughan,  2  Wils. 
339  ;  Hill  v.  Spencer,  2  Amb.  641 ; 
Gray  v.  Matliias,  5  Ves.  286  ;  Hall 
V.  Palmer,  3  Hare,  532  ;  Kyne  v. 
3Ioore,  1  S.  &  S.  61  ;  2  S.  &  S. 
260  ;  Nijc  V.  Moscleij,  6  B.  &  C. 
133  ;  Re  Vallance,  26  Ch.  D. 
353. 

{q)  Binnington  v.  Wallis,  4  B. 
k  A.  650  ;  Beaumont  v.  Peeve,  8 
Q.  B.  483.  See  ante,  pp.  154, 
158. 

(r)  See  Pollock  on  Contract, 
298—304,  5th  ed. 
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Maintenance 


Champerty. 


Contracts  in 
restraint  of 
trade. 


is  afforded  by  agreements  tending  to  impede  the  course 
of  justice  ;  as  agreements  for  stifling  a  criminal  prose- 
cution for  some  offence,  which  cannot  also  be  the  sub- 
ject of  an  action  for  damages  (s),  or  agreements  whereby 
a  person  admitted  to  bail  or  ordered  to  find  bail  for 
his  good  behaviour  promises  to  indemnify  his  surety 
against  loss  by  his  default  (t).  Agreements  void 
for  similar  reasons  (u)  are  agreements  involving  main- 
tenance (x),  or  champerty  (y).  Agreements  by  a  father 
to  forego  his  right  to  the  custody  of  his  children  or  hb 
discretion  as  to  their  education,  are  generally  void  as 
against  public  policy  (z).  Again,  some  agreements  are 
void  as  tending  unduly  to  restrict  individual  freedom 
of  action  (a),  as  agreements  in  restraint  of  marriage  (6) 
or  of  trade.  The  law,  which  determines  what  contracts 
are  void  as  being  in  restraint  of  trade,  is  the  result  of 
two  conflicting  principles  of  public  policy.  On  the  one 
hand,  it  is  for  the  advantage  of  the  community  that 
every  person  should  be  allowed  the  full  exercise  of  his 
trade  or  profession  ;  upon  this  ground  it  has  been 
established  that  all  contracts,  which  impose  a  general 


(s)  Colliiis  V.  Blantcrn,  2  Wils. 
341  ;  1  Smith,  L.  C.  ;  Keir  v. 
Leeman,  6  Q.  B.  308  ;  9  Q.  B. 
371  ;  Williams  v.  Baylcy,  L.  R. 
1  H.  L.  200 ;  Fisher  v.  Apollinaris 
Co.,  L.  R.  10  Ch.  297  ;  Ex  parte 
Wolverhampton  and  Staffordshire 
Banking  Co.,  14  Q.  B.  D.  32  ; 
Windhill  Local  Board  v.  Vint,  45 
Ch.  D.  351  ;  Jones  v.  Merioneth- 
shire, <L-c.,  Building  Socicty,1892, 
1  Ch.  173. 

(t)  Wilson  V.  Strugnell,  7  Q. 
B.  1).  548  ;  Herman  v.  Jeuchner, 
15  Q.  B.  D.  561. 

(u)  See  Hunter  v.  Daniel,  4 
Hare,  420,  431  ;  Sprye  v.  Forter, 
7  E.  &  B.  58  ;  Huthy  v.  Hiitley, 
L.  R.  8  Q.  B.  112  ;  Pollock  on 
Contract,  ;.20— 330,  5th  ed.  The 
fact  that  maintenance  is  an  action- 
able offence  furnishes  another 
ground   for   holding    such  agi:ee- 


ments  void  ;  see  Bac.  Abr.  Main- 
tenance ;  Bradlaugh  v.  Neicde- 
gate,  11  Q.  B.  D.  1 ;  ante,  p.  166. 

(js)  Ante,  p.  34. 

ly)  Ante,  p.  146. 

(2)  Andreivs  v.  Salt,  L.  R.  8 
Ch.  622,  636  ;  see  Be  A  gar-Ellis, 
10  Ch.  D.  49  ;  24  Ch.  D.  317  ; 
Be  Aevin,  1891,  2  Ch.  299.  As. 
to  agreements  in  separation  deeds- 
giving  the  custody  or  control  of 
the  children  to  the  mother,  see 
now  Stat.  36  Vict.  c.  12,  s.  2  ;  Me 
Besant,  11  Ch.  D.  508. 

{a)  Pollock  on  Contract,  333^ 
5th  ed. 

(b)  Loice  V.  Feers,  4  Burr.  2225 
(promise  by  Peers  under  seal  not 
to  marry  anyone  but  Mrs.  Lowe,, 
and  if  lie  did,  to  pay  her  lOOOL 
witliin  three  months  after  he 
should  have  married  anyone  else 
held  void). 


OF   CONTRACTS.  1G9 

restraint  upon  the  exercise  a  man's  lawful  calling  are 
absolutely  void.  On  the  other  hand  it  is  equally  for 
the  public  Avelfare  that  every  man  should  be  free  to 
make  the  best  bargain  he  can  either  for  his  own  labour 
or  skill  or  for  the  result  of  his  own  capable  conduct  of 
his  business  in  the  shape  of  its  goodwill.  And  for  this 
reason  it  has  been  admitted  that  a  contract  may  be 
well  made  for  valuable  consideration  (c)  imposing  a 
IJctrtial  and  reasonable  restriction  on  a  man's  following 
his  trade  or  business  {d).  Questions  of  the  validity  of 
a  restraint  on  trade  generally  arise  in  cases,  where  one 
person  stipulates  that  another,  to  whom  he  is  to  impart 
instruction  or  give  employment  in  his  business,  shall 
not  afterwards  enter  into  competition  with  him,  or 
where  the  vendor  of  the  goodwill  of  a  business  agrees 
not  to  compete  with  the  purchaser.  To  give  examples, 
a  contract  is  not  rendered  void  by  having  for  its  object 
the  restraint  of  a  person  from  trading  iu  a  particular 
place,  or  within  a  reasonable  distance  from  any  parti- 
cular place  (e),  for  he  may  carry  on  trade  elsewhere ; 
nor  is  a  contract  void  which  restrains  a  person  from 
serving  a  particular  class  of  customers  ( /')  (for  there  are 
plenty  of  others  to  be  found),  or  Avhich  binds  a  person 
to  be  the  servant  for  life  in  his  trade  to  another  (^), 
for  this  is  not  in  restraint  of  trade  when  it  is  to  be 
carried  on  for  his  life.  And  agreements  may  be 
lawfully  made  restricting  the  manner  in  which  a  trade 
is  to  be  worked  (A).     It  was  for  a  long  time  considered 

(c)  Such    a   contract    must   be  are    collected.      The    distance    is 

made    for  valuable  consideration  reckoned  as  measured  on  a  map  ; 

in  order  to  be  good,  even  though  MouflH  v.  Cole,  L.  R.  8  Ex.  32. 

made  by  deed  ;  see  ante,  p.  154.  (/)  Rannic  v.  Irvine,  7  Man.  k 

{d)  See  Pollock    on    Contract,  Gr.  969  ;  Baines  v.  Geary,  35  Ch. 

337—347,    5th   ed.  ;    Mitchcl   v.  D.  154  ;  Mills  v.  Dunham,  1891, 

Reynolds,  1  Smith,  L.  C.  ;  Maxim  1  Ch.  576. 

Nordcnfclt,d:c.,  Co.  v.  Nordenfelt,  {q)  Walli^  v.  Day,  2  M.  &  W. 

1893,  1  Ch.  630.  273. 

(e)  See     Avery    v.     Langford,  (h)  See  Maxim  Nordenfelt,  <£'C. , 

Kay,  663,  667  ;  Pollock  on  Con-  Co.    v.    Nordenfelt,   1893,    1  Ch. 

tract,  344,  5th  ed.,  where  the  cases  630,  657,  658,  671,  672. 
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that  any  contract  restraining  a  man  from  carrying  on 
bis  business  anywhere,  although  for  a  limited  time, 
Avas  'necessarily  void  as  being  in  general  restraint  of 
trade  (i).  But  it  has  lately  been  established  that, 
while  a  restraint  unlimited  in  area  is  void  as  a  rule, 
this  rule  admits  of  exceptions.  And  contracts  re- 
straining persons  for  a  limited  time  from  engaging  in 
a  particular  business  in  any  part  of  the  world  have 
been  allowed  to  be  enforced,  where  the  restriction  was 
considered  to  be  reasonably  necessary  for  the  protection 
of  the  other  party  to  the  agreement,  and  not  to  be 
otherwise  to  the  public  detriment  (k). 

Effect  of  As  a  general  rule,  agreements  Avhose  direct  object  is 

the^obiei't^of  ^mlawful  are  altogetlier  void  ;  and  in  this  respect  there 
an  agieement.  {g  ^0  difference  between  agreements  made  under  seal 
and  those  made  without  deed  (l).  And  even  if  the 
immediate  object  of  an  agreement  be  lawful,  but  the 
agreement  is  made  to  the  knowledge  of  both  parties  for 
an  unlawful  purpose,  it  is  void  (ni).  If  an  agreement 
have  more  than  one  object,  and  some  of  the  objects  are 
lawful  whilst  the  others  are  unlawful,  the  unlawful 
objects  will  not  vitiate  the  others,  provided  the  good 
part  be  separated  from,  and  not  dependent  upon,  that 
which  is  bad  (n).     But  if  the  good  part  of  an  agreement 

(/)  ,S'.  C,  1893,  1  Ch.  652,  653.  iiig  on  her  vocation).     If  in  such 

{k)  S.  0.      The   rule  avoiding  cases  the  unlawful  purpose  be  at 

contracts    in   restraint    of    trade  first    unknown    to    one     of    the 

has  been  in  some  respects  relaxed  parties,  but  be  discovered  by  him 

in  favour  of  trade  union.s  by  stat.  liefure  the  contract   is    executed, 

34  &  35  Vict.  c.  31,  amended  by  the   contract    is  voidable    at    liis 

39  &  40  Vict.  c.  22  ;  see  38  &  39  option  ;  Cmvanv.  Milbourn,  L.  R. 

Vict.  c.  86.  2  Ex.  230  ;  see  Aycrst  v.  Jenkins, 

(I)  Pollock   on    Contract,  349,  L.  R.  16  Eq.  275.     And  .see  Pol- 

350,  5th  ed. ;  see  the  cases  cited  lock  on  Contract,  350 — 353,  5th 

in   the   notes   to    pp.    165 — 169,  ed. 

ante.  («)  Mallan  v.  Mny,  11  11.  &W. 

{m)  Canaan  v.  Bryce,  3  B.  &  A.  G53  ;  Price  v.  Green,  16  M.  &  W. 

179  (money  lent  for  an  unlawful  346;  NichoUsY.  Stretton,  10  Q.  B. 

purpose)  ;  Pearce  v.  Brooks,  L.  R.  346  ;    Pollock    on  Contract,  348, 

1    Ex.   213  (brougham    let    to   a  5th  ed. 
prostitute  to  assist  her  in  carry- 
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be  inseparable  from  the  bad,  as  \vbere  any  part  of  the 
consideration  for  any  promise  or  promises  is  unlawful, 
the  illegal  part  of  the  consideration  will  vitiate  the 
good,  and  render  the  whole  contract  void  (o).  As  a 
general  rule,  money  paid  or  property  delivered  under  an 
unlawful  agreement  cannot  be  recovered  back  {p).  If, 
however,  one  who  has  paid  money  or  delivered  property 
under  such  an  agreement  repudiate  his  unlawful  pur- 
pose before  anything  else  be  done,  he  may  recover  his 
property  back,  unless  perhaps  the  object  of  the  agree- 
ment were  actually  criminal  or  immoral  {q).  And  if 
one  has  made  an  unlawful  bargain  under  coercion,  he 
may  recover  back  money  paid  or  property  delivered  in 
pursuance  thereof  (r).  Another  exception  to  the  rule 
is  where  it  is  sought  to  recover  money  paid  under  a 
contract  void  by  some  statute  passed  for  the  protection 
of  a  class  of  persons,  of  which  the  plaintiff  is  one. 
Money  paid  to  a  stakeholder  under  a  merely  void 
contract  may  also  be  recovered  back,  if  notice  not  to 
part  with  it  be  given  before  it  is  paid  over  (s). 

5.  The  consent  expressed  by  the  parties  to  an  agree- 
ment must  be  unimpeachable  by  any  of  them  on  the  . 
ground  of  mistake,  misrepresentation,  fraud,  duress,  or 

(o)  FeatJierstone  v.  Hutchinson,  724. 
Cro.  Eliz.   199  ;    Bridge  v.  Cage,  {q)   Tajipcnden    v.    Randall,    2 

Cro.  Jac.   163  ;  Hopkins  v.  Pres-  B.  &  P.  467  ;  Pah/art  v.  Lcckie, 

cott,    4     C.    B.    578  ;    Lound   v.  6  M.  &  S.  290  ;   Taylor  v.  Powers, 

Grimicade,  39  Ch.  D.   C05  ;  Pol-  1  Q.  B.  D.  291. 
lock  on  Contract,  349,  5th  ed.  (r)  Atkinson  v.  Denhy,  6  H.  & 

[p)  Taylm-  v.  Chester,  L.  K.   4  N.    778  ;  7  H.  &:  N.   934,  where 

Ex.  309  (half  of  a  50/.  banknote  plaintifl'   recovered    50/.    paid   to 

deposited  as  a  pledge  for  the  pay-  defendant  as  the  condition  of  his 

ment   of  wine  and  suppers  sup-  signing    a   composition    deed  be- 

plied  to  plaintiff  in  a  brotliel  for  tween  plaintiti'  and  his  creditors, 

the  purposes  of  debauch)  ;    Her-  defendant  having  refused  to  sign 

inanv.  Jeuchner,  15  Q.  B.  D.  561  unless     he     received     something 

(money  deposited  by  one,  ordered  more    than    the    otlier   creditors, 

to  find  bail  for  his  good  behaviour,  And  see  Pollock  on  Contract,  359 

with  his  suitt^y  as  an  indemnity  ;  — 367,  5th  ed. 
see    ante,    p.  168)  ;    Kcarlcy    v.  (s)  Barclay   v.    Pearson,   1893, 

Thomson,  24  Q.  B.  D.  742  ;  Scott  2  Ch.  154,  165—170. 
V.   Broicn  d-  Co.,  1892,  2  Q.  B. 
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undue  influence.  The  examination  of  this  branch  of 
the  law  of  contract  would  be  out  of  place  in  a  book 
treating  of  rights  acquired  by  contract  only  as  part  of  a 
man's  property.  It  is  fully  discussed  in  Sir  F.  Pollock's 
valuable  "Principles  of  Contract"  (t),  and  admirably 
summarised  in  Sir  W.  Anson's  treatise  on  the  same 
subject  (it).  All  that  can  be  said  here  is  this  : — Mistake 
may  be  such  as  to  exclude  any  true  consent  between 
the  parties,  in  which  case  there  can  be  but  a  void 
agreement  between  them  [x) ;  or  mistake  may  occur  in 
the  expression  of  a  true  consent,  in  which  case  it  can 
generally  be  rectified.  Contracts  induced  by  misrepre- 
sentation, fraud,  duress,  or  undue  influence  are  not 
void,  but  are  voidable  at  the  option  of  the  party  misled, 
deceived,  coerced,  or  unduly  influenced  (y). 


Contracts  only 
affect  parties 
thereto. 


Bankruptcy. 


As  we  have  seen  (z),  a  contract  gives  rise  to  rights 
against  particular  persons  only.  And  the  only  persons 
against  whom  such  rights  can  be  enforced  are  parties  to 
the  contract,  or  their  executors  or  administrators,  or 
their  principals  in  the  case  of  contracts  made  by 
agents  (a).  Conversely,  as  a  general  rule,  no  one  can 
sue  upon  a  contract  who  is  not  a  party  to  it,  save  as  the 
executor,  administrator,  assign,  or  principal  of  some 
party  thereto  (6).  When  a  party  to  a  contract  is 
adjudged  bankrupt,  the  benefit  of  the  contract  passes, 
as  a  rule,  to  his  trustee  in    bankruptcy  (c);  who    is, 


(0  Ch.  IX.— XII.,  5th  ed. 

(w)  Part  II.,  Ch.  IV. 

{x)  See  Foster  v.  Mackinnon, 
L.  R.  C.  P.  704,  where  defendant 
indorsed  a  bill  of  exchange  be- 
lieving he  was  signing  a  guaran- 
tee ;  Smith  v.  Hughes,  L.  R.  6 
Q.  B.  597,  where  the  question 
was  whether  plaintiff  had  sold 
certain  oats  to  defendant  as  old 
oats ;  Cuiuly  v.  Lindsay,  3  A  pp. 
Cas.  459,  where  the  resjiondents 
delivered  goods  to  Itilenkarn 
believing  tiiey  were  selling  them 
to  Blenkiron  &  Co. 


(?/)  See  Pollock  on  Contract, 
Ch.  X.,  XI.,  5th  ed. ;  Anson  on 
Contract,  pp.  139  ct  seq.,  6th  ed. 

{z)  Ante,  p.  149. 

{a)  See  Pollock  on  Contract, 
190—195,  5th  ed.  ;  Anson  on 
Contract,  216—219,  226,  338, 
344,  6tli  ed.  ;  ante,  p.  29,  n.  (ji). 

(//)  See  Pollock  on  Contract, 
195  et  seq.,  5th  ed. ;  Anson  on 
Contract,  220.  227,  338,  344, 
6th  ed.  ;  Gandy  v.  Gandy,  30 
Ch.  D.  57  ;  ante,  p.  29,  n.  {n). 

(c)  See  Emdcn  v.  Carte,  17  Ch. 
D.   169,  768  ;  Ex  parte  Bcnwell, 
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however,  at  liberty  to  disclaim  any  onerous  or  unprofit- 
able contract  made  by  the  bankrupt  within  the  time 
and  upon  the  conditions  specified  in  the  Bankruptcy 
Act,  1883  (d).  And  as  a  rule,  any  liability  to  pay 
money  or  money's  worth  on  breach  of  contract  and 
any  liability  on  contract  to  pay  or  capable  of  resulting 
in  the  payment  of  money  or  money's  worth  is  provable 
in  and  will  be  discharged  by  the  bankruptcy  of  the 
party  liable  (e). 

We  have  seen  (/)  that  before  the  year  1875  the  Assignment 
benefit  of  a  contract,  being  a  chose  in  action,  wasassio-n-  °  '^'^"  ^'^^  *' 
able  in  equity,  but  not,  as  a  general  rule,  at  law,  other- 
wise than  by  giving  the  assignee  a  power  of  attorney 
enabling  him  to  sue  thereon  in  the  assignor's  name ; 
and  that  choses  in  action  are  now  directly  assignable  in 
the  manner  and  under  the  conditions  specified  in  the 
Judicature  Act  of  !I873.  Let  us  now  consider  the  Bills  and 
most  notorious  exceptions  to  the  old  rule  of  law,  viz.,  ^i^^*-'^- 
bills  of  exchange  and  promissory  notes,  which  were 
simple  contracts  to  pay  money  made  in  writing  and 
assignable,  the  former  by  the  Law  Merchant  {(j), 
the  latter  under  a  statute  of  Anne  {h),  by  the  mere 
transfer  from  hand  to  hand  (after  indorsement)  of 
the  piece  of  paper  on  which  the  written  contract 
appeared.  Bills  and  notes  further  differ  from  ordinary 
simple  contracts  in  a  very  important  particular,  viz., 
that  a  consideration  is  presumed  to  have  been  given  for 
them  till  the  contrary  is  proved  (i).  The  law  relating 
to  bills  of  exchange,  cheques  and  promissory  notes  was 
codified  by  the  Bills  of  Exchange  Act,  1882  {k).    By  this  A  bill  of 

exchange. 

14  Q.  B.  D.  301  ;  He  Shine,  1892,  569,  60.'),  606  ;  ante,  pp.  32,  33. 
1  Q.  B.  522.  (/()  Stat.    3    &    4    Anne,   c.  8, 

{d)  Stat.  46  &  47  Vict.   c.  52,  revised  ed.  (c.  9,  Ruffhead's  ed.), 

8.  55.  made  perpetual  by  stat.  7  Aune, 

(e)  See  sects.  37,  30  (2)  ;  stated  c.  25,  s.  3. 
in   the  chapter    ou    Bankruptcy  (i)  See  Mills  v.  Barber,   1  M. 

below.  &   W.  425  ;  stat.   45   &  46  Vict. 

(/)  Ante,  pp.  29,  34—38.  c.  61,  ss.  30,  89. 

[g)  Gibson  v.  Minet,  1  H.   Bl.  {^•)  Stat.  45  &  46  Vict.  c.  61. 
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Acceptance. 


A  promissory 
note. 


Act  (I),  a  bill  of  exchange  is  defined  as  an  unconditional 
order  in  writing,  addressed  by  one  person  to  another, 
signed  by  the  person  giving  it  (m),  requiring  the  person 
to  whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed 
or  determinable  future  time  a  sum  certain  in  money  to 
or  to  the  order  of  a  specified  person  or  to  bearer. 
The  person  malcing  the  order  is  called  the  drawer, 
the  person  on  whom  it  is  made  the  drawee,  and  the 
person  to  whom  the  money  is  payable  the  payee.  The 
bill  is  sometimes  made  payable  to  the  drawer  him- 
self, or  to  his  order,  or  to  him  or  bearer  {n).  If  the 
person  on  whom  the  bill  is  drawn  undertakes  to  pay  it, 
he  writes  on  it  the  word  "  accepted,"  with  his  signature, 
and  is  then  called  the  acceptor.  By  the  Bills  of  Ex- 
change Act,  1882,  the  acceptance  of  a  bill  is  defined  as 
the  signification  by  the  drawee  of  his  assent  to  the  order 
of  the  drawer.  And  by  the  same  Act,  an  acceptance  is 
invalid  unless  it  complies  with  the  following  conditions, 
namely: — (1)  it  must  be  written  on  the  bill  and  be 
signed  by  the  drawee  ;  (2)  it  must  not  express  that  the 
drawer  will  perform  his  promise  by  other  means  than 
the  payment  of  money.  But  the  mere  signature  of  the 
drawee  without  additional  words  is  sufficient ;  and  it  is 
sufficient  if  the  signature  of  the  drawee  be  written  by 
some  other  person  by  or  under  his  authority  (o).  Where 
a  bill  is  drawn  in  a  set,  the  acceptance  may  be  written 
on  any  part,  and  it  must  be  written  on  one  part  only  (p). 
If  the  drawee  accepts  more  than  one  part,  and  such 
accepted  parts  get  into  the  hands  of  different  holders 
in  due  course  (q),  he  is  liable  on  every  such  part 
as  if  it  were  a  separate  bill(2v).     A  promissory  note 


(Z)  45  &  46  Vict.  c.  61,  s.  3. 

(m)  See  sect.  91. 

in)  See  stat.  45  &  46  Vict.  c. 
61,  s.  5. 

(o)  Stat.  45  &  46  Vict.  c.  61, 
sects.  17,  91,  codifying  the  pro- 
visions of  stats.   19  &   20  Vict. 


c.  97,  s.  6  ;  41  Vict.  c.  13,  s.  1  ; 
which  were  to  the  same  effect, 
and  were  repealed  bj'  the  Act  of 
1882. 

(]))  Stat.  45  &  46  Vict.  c.  61, 
s.  71. 

{q)  See  sect.  29  ;  and  see  below. 
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is  defined  by  the  Bills  of  Exchange  Act,  1882  (r),  as  an 
unconditional  promise  in  writing  made  by  one  person 
to  another,  signed  by  the  maker  (.s),  engaging  to  pay, 
on  demand  or  at  a  fixed  or  determinable  future  time, 
a  sum  certain  in  money,  to,  or  to  the  order  of,  a 
specified  person  or  to  bearer.  But  it  is  provided  by 
the  Act  (t)  that  an  instrument  in  the  form  of  a  note 
payable  to  maker's  order  is  not  a  note  within  the  mean- 
ing of  the  Act  unless  and  until  it  is  indorsed  by  the 
maker  ;  and  that  a  promissory  note  is  inchoate  and  in- 
complete until  delivery  thereof  to  the  payee  or  bearer. 


demand. 


The  making  or  negotiating  in  England  of  notes  for  Xotes  for  less 
less  than  51.  payable  to  bearer  on  demand  is  prohibited  pavaWe  to 
by  statute  (u).     And  bills  and  notes  payable  to  bearer  bearer  on 
on   demand    are    prohibited    from    being    issued    by 
bankers,  except  by  the  banks  and  under  the  restrictions 
mentioned  in  the  Act  passed  to  regulate  the  issue  of 
bank  notes  (x). 


As   both  the  property  in  and  the  right  to  sue  upon  Reinitiation 

a   bill   of    exchano^e    were    transferable    by   the    mere  "'  ^'^^^^  '^^^ 
,,.„.,  notes. 

delivery   of    a    bill    payable   to   bearer,   and    by   the 

delivery    after     indorsement    of    a    bill    payable    to 

order  (?/),  a  bill  of  exchange  was  said  to  be  a  nego-  ]sreo;otiable 

tiable   instrument  (z).      By   a   statute    of  Anne,    pro-  i^istrument. 

missory   notes    were    made    negotiable    in    the    same 

manner  as  inland  bills  of  exchange  (a).     By  the  Bills 

of  Exchange  Act,  1882  (6),  a  bill  or  note  is  negotiated 


c.  61, 


(r)  Stat.   45  &  46  Vict, 
s.  83. 

(s)  See  sect.  91. 

{t)  Stat.   45  &  46  Vict, 
s.  83. 

{u)  Stats.   7  Geo.  IV.  c, 
3,  4  ;  9  Geo.  IV.  c.  65,  s. 
&  27  Vict.  c.  105,  last  continued 
by  56  &  57  Vict.  c.  59. 

(x)  Stat.  7  &  8  Vict.  c.  32,  ss. 
10,  11. 

ly)  Eyre,  C.  B.,  Gibson  v.  Mind, 


c.  61, 

.  6,  ss. 
1  :  26 


1  H.  Bl.  569,  605,  606  ;  see  ante, 
pp.  24,  32,  33,  40. 

{z)  See  Blackburn,  J.,  Crouch 
V.  Credit  Foncicr,  L.  R.  8  Q.  B. 
374,  381,  382. 

(a)  Stat.  3  &  4  Anne,  c.  8, 
revised  ed.  (c.  9,  Ruff  head's  ed.); 
made  perpetual  by  stat.  7  Anne, 
c.  25,  s.  3. 

(&)  Stat.  45  &  46  Vict.  c.  61, 
ss.  31,  89. 
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Holder. 


Indorsement 
in  blank. 

Special 
indorsement. 


when  it  is  transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee  the  holder 
of  the  bill.  The  term  "  holder  "  in  the  Act  means  the 
payee  or  indorsee  of  a  bill  or  note  who  is  in  possession 
of  it,  or  the  bearer  thereof  (c).  And  the  holder  of  a 
bill  or  note  may  sue  thereon  in  his  own  name  (d).  A 
bill  or  note  payable  to  bearer  is  negotiated  by  delivery. 
A  bill  or  note  payable  to  order  is  negotiated  by  the  in- 
dorsement of  the  holder,  completed  by  delivery  (e).  An 
indorsement,  in  order  to  operate  as  a  negotiation,  must 
be  written  on  the  bill  or  note  itself  and  signed  by  the 
indorser.  The  simple  signature  of  the  indorser  on  the 
bill  or  note,  without  additional  words,  is  sufficient  (/). 
And  it  is  sufficient  if  his  signature  be  written  thereon 
by  some  other  person  by  or  under  his  authority  (g).  An 
indorsement  may  be  made  in  blank  or  special  {h).  An 
indorsement  in  blank  specifies  no  indorsee,  and  a  bill  or 
note  so  indorsed  becomes  payable  to  bearer.  A  special 
indorsement  specifies  the  person  to  whom,  or  to  whose 
order,  the  bill  or  note  is  to  be  payable  (^).  Thus,  if  a 
bill  or  note  be  made  payable  to  A.  B.  or  order,  and 
A.  B.  write  his  name  on  the  back,  this  operates  as  an 
indorsement  in  blank  ;  and  the  bill  or  note  becomes 
payable  to  bearer  and  negotiable  by  delivery  only.  But 
if  A.  B.  wTite  "  Pay  C.  D.  or  order,  A.  B."  on  the  bill  or 
note,  this  is  a  special  indorsement ;  and,  in  order  to  be 
negotiated,  the  bill  or  note  must  be  again  indorsed  by 
C.  D.  By  the  Bills  of  Exchange  Act,  1882  (k),  when  a 
bill  has  been  indorsed  in  blank,  any  holder  may  cou- 


{c)  Stat.  45  &  4G  Yict.  c.  61, 
s.  2. 

(d)  Sects.  38,  39. 

(e)  Sects.  81,  89. 
(/)  Sects.  32,  S9. 
(g)  Sect.  91. 

(h)  Sects.  32(6),  89. 

(i)  Sects.  34,  89. 

(k)  Stat.  45  &  46  Yict.  c.  61, 
s.  34,  sub-s.  4  ;  see  sect.  8,  sub-s. 
3.     Before  this  Act  was  passed, 


if  a  bill  were  once  indorsed  in 
blank,  it  was  always  payable  to 
the  bearer  by  any  of  the  parties 
thereto  ;  but  the  special  indorser 
was  not  liable  to  the  bearer 
without  the  indorsement  of  the 
person  to  whom  he  had  specially 
indorsed  it ;  Smith  v.  Clark,  1 
Peake,  295  ;  Walter  v.  Macdonald, 
2  Ex.  527. 
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verfc  the  blank  indorsement  into  a  special  imlorsement 

by  writing'  above  the  indorser's  signature  a  direction  to 

pay  the  bill  to  or  to  the  order  of  himself  or  some  other 

person.     By  the  same  Act,  a  bill  or  note  is  payable  to  Bill  or  note 

bearer  which  is  expressed  to  be  so  payable,  or  on  which  j^g^i^gi.*^ 

the   only  or   last    indorsement    is    an    indorsement   in 

blank  (l). 

A  cheque  is  defined  by  the  Bills  of  Exchange  Act,  Cheque. 
1882,  as  a  bill  of  exchange  drawn  on  a  banker  payable 
on  demand.     And  the  provisions  of  that  Act  applicable 
to  a  bill  of  exchange  payable  on  demand  apply  to  a 
cheque,  except  as  otherwise  provided  therein  (di).     The  Banker's 
Act  provides  that,   when  a  bill  payable  to  order  on  ^™  ^*^  ^°*^' 
demand  is  drawn  on  a  banker,  and  the  banker  on  whom 
it  is  drawn  pays  the    bill   in  good   faith  and    in    the 
ordinary  course  of  business,  it  is  not  incumbent  on  the 
banker  to  show  that  the  indorsement  of  the  payee  or 
any  subsequent  indorsement  was  made  by  or  under  the 
authority  of  the  person   whose  indorsement  it  purports 
to  be,  and  the  banker  is  deemed  to  have  paid  the  bill  in 
due  course,  althouq-h  such  indorsement  has  been  forced 
or  made  without  authority  (n).    Payment  in  due  course  Payment  in 
means  payment  made  at  or  after  the  maturity  of  the  "^  ^ 
bill  to  the   holder  thereof  in  good  faith  and   without 
notice  that  his  title  thereto  is  defective  (o).     Cheques  Crossed 
may  be  crossed  either  generally  by  drawing  two  parallel  '^^°^"^'*- 
lines  across  them,  with  or  without  the  words  "&  Co.,' 
or  specially  by  writing  the  name  of  a  particular  banker 

{I)  Sects.  8  (3),  89.  payal.le,    shall    be     a     sufficient 

{m)  Stat.   45  &  46  Vict.  c.  61,  authority  to  such  banker  to  pay 

s.  73.  the  amount  of  such  draft  or  order 

(?i)  Sect.  60.     Also  by  stat.  16  to    the    bearer    thereof.       These 

&  17  Vict.  c.  59,  s.  19,  any  draft  enactments   protect    the    banker 

or  order  drawn   upon   a    banker  on  whom  the  bill  is  drawn,  but 

for  a  sum  of  money  payable  to  not  other  persons,  against  a  forged 

order    on    demand   which   shall,  indorsement ;  see  Ogclen  v.  Benas, 

when  ])resented  for  payment,  pur-  L.  R.  9  C.  P.  513. 
port  to  be  indorsed  hy  the  jxtsou  (o)  Sect.  59. 

to  whom  the  same  shall  be  drawn 

W.P.P.  N 
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across  them  ( y)  ;  and  may,  in  addition,  be  crossed  with 
the  words  "  not  negotiable."  The  banker  on  whom  a 
cheque  is  drawn  must  not  pay  it  if  crossed  generally^ 
otherwise  than  to  a  banker,  or  if  crossed  specially, 
otherwise  than  to  the  banker  to  whom  it  is  crossed,  or 
his  agent  for  collection,  being  a  banker  ((/).  When  a 
person  takes  a  crossed  cheque  which  bears  on  it  the 
words  "  not  negotiable,"  he  shall  not  have  and  shall  not 
be  capable  of  giving  a  better  title  to  the  cheque  than 
that  which  the  person  from  whom  he  took  it  had  (r). 
Crossing  a  cheque  "not  negotiable"  does  not  make  it 
untransferable  (s),  but  merely  exempts  it  from  the 
operation  of  the  rule,  whereby  a  valid  title  is  acquired 
to  negotiable  securities  taken  in  jjood  faith  and  for 
value  in  the  ordinary  course  of  business  {t). 

Liability  of         The  effect  of  accepting  a  bill,  or  making  a  promissory 

acceptoi ,  note,  is  to  render  the  acceptor  or  maker  primarily  liable 
to  pay  the  same  to  the  person  entitled  to  require  pay- 

ot  drawer.  ment  {u).  The  effect  of  drawing  a  bill  is  to  make  the 
drawer  liable  to  payment,  if  the  acceptor  make  default, 
provided  that  the  requisite  proceedings  on  dishonour  be 

Liability  of  duly  taken  {x).  The  effect  of  indorsing  a  bill  or  note 
is  to  make  the  indorser  also  liable  to  payment,  if  the 
acceptor  of  the  bill  or  maker  of  the  note  should  make 
default,  provided  that  the  requisite  proceedings  on  dis- 
honour be  duly  taken  (?/).  The  indorsement  operates  as 
against  the  indorser  as  a  new  drawing  of  the  bill  by 
him  (s).      An    indorsement,   however,   may   be    made 

[p)  See  Stat.  45  k  46  Vict.  c.  {t)  Ante,  pp.  23,  24. 

61,  ss.  76,  77.  («)  See  stat.  45  &  46  "Vict.  c. 

Iq)  See  sect.  79,  sub-s.  2.  61,  ss.  54,  57,  88  ;  Duncan,  Fox 

(r)  Sect.  81  ;  Fisher  v.  Roberts,  tfc  Co,  v.   North  <L-  South  Wales 

6  Times  L.  R.  354.  Bank,  6  App.  Cas.  1,  13. 

(s)  See  Stat.  45  k  46  Vict.  c.  (.'■)  See  stat.   45  k  46  Vict.  c. 

61,  s.  8  ;  National  Bank  v.  Silkc,  61,  .ss.  55,  57. 

1891,    1    Q.   B.    435,    as    to    ex-  (;/)  lb.  ss.  55,  57,  89. 

pressing  an  intention  that  a  bill  {z)  Penny  v.  Inncs,  1   C.  M.  & 

or  cheque   shall  not  be  transfer-  R.  441. 
able. 


indorser. 
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without  recourse  to  the  iuJorser,  or  '■'  sans  recours,"  as 

it  is  generally  expressed,  in  which  case  the  iudurser 

avoids  all  personal  liability  (a).     The  Bills  of  Exchange  Preseutment 
,  ,  .  1  •   •  f  .  I      101'  payment. 

Act,  1882,  enacts  that,  subject  to  the  provisions  ot  the 

Act,  a  bill  must  be  duly  presented  for  payment ;  and 
that,  if  it  be  not  so  presented,  the  drawer  and  indorsers 
shall  be  discharged  (&).  And  presentment  for  payment 
is  necessary  in  order  to  render  the  indorser  of  a  note 
liable  (c).  The  drawer  of  a  bill,  or  the  indorser  of  a  Notice  of 
bill  or  note,  will,  however,  be  discharged  from  all 
liability,  unless  the  person  requiring  payment  should, 
within  a  reasonable  time,  give  him  notice  that  the  bill 
or  note  has  not  been  paid,  or  as  it  is  termed,  has  been 
dishonoured,  and  give  him  to  understand,  either  ex- 
pressly or  by  implication,  that  he  looks  to  him  for 
payment  {d).  And  the  Bills  of  Exchange  Act,  1882, 
provides  that,  subject  to  the  provisions  of  the  Act, 
when  a  bill  has  been  dishonoured  by  non-acceptance,  or 
a  bill  or  note  by  non-payment,  notice  of  dishonour 
must  be  given  to  the  drawer  and  each  indorser  of  a 
bill,  or  to  each  indorser  of  a  note  ;  and  any  drawer  or 
indorser  to  whom  such  notice  is  not  given  is  dis- 
charged (e).  The  rules  regulating  the  validity  of  a 
notice  of  dishonour  are  codified  by  the  Act(/) ;  as  are 
also  the  rules,  which  determine  the  cases,  in  which 
delay  in  giving  notice  of  dishonour  is  excused,  or  notice 
of  dishonour  is  dispensed  with  (g).  In  order  to  charge  Protest, 
the  drawer  or  indorser  of  a  foreign  bill  of  exchange,  by 
the  custom  of  merchants,  the  bill  must  be  protested  by 
a  notary  public  (h).     This  protest  is  a  declaration  by 

(a)  Byles    on    Bills,    45,    176,       c.  61,  ss.  48-50. 

14th  ed.;  see  stat.  45  &  46  Vict.  (c)  lb.   ss.   48,   89;  Studdy  v. 

c.  61,  s.  16.  Becsty,     W.    N.     1889,    p.     14  ; 

(b)  lb.  s.  45.  Fruluiuf  v.    Groavenor,    8  Times 

(c)  Stat.  45  &  46  Vict.  c.   61,  L.  R.  744. 

s.  87,  sub-s.  2.  (/)  lb.  s.  49. 

(rf)  Hartley  v.  Case,  4  B.  &  C.  {g)  lb.  s.  50. 

339  •  Byles  on  Bills,  218  et  seq.,  (h)  Gale  v.  JFalsh,  5  T.  R   239. 


14th  ed.:  see  stat.  45  t  46  Vict. 
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him  in  due  form  tliat  payment  has  been  demanded  and 
refused  (i).  And  by  the  Bdls  of  Exchange  Act,  1S82, 
where  a  foreign  bill,  appearing  on  the  face  of  it  to  be 
such,  has  been  dishonoured  by  non-acceptance,  it  must 
be  duly  protested  for  non-acceptance  ;  and  where  such  a 
bill,  which  has  not  been  previously  dishonoured  by  non- 
acceptance,  is  dishonoured  by  non-payment,  it  must  be 
duly  protested  for  non-payment  (k).  By  the  same  Act, 
where  a  dishonoured  bill  is  required  or  authorized  to  be 
protested,  and  the  services  of  a  notary  cannot  be  obtained 
at  the  place  where  the  bill  is  dishonoured,  any  house- 
holder or  substantial  resident  of  the  place  may,  in  the 
presence  of  two  witnesses,  give  a  certificate,  signed  by 
them,  attesting  the  dislionour  of  the  bill,  and  the  certi- 
ficate shall  in  all  respects  operate  as  if  it  were  a  formal 
protest  of  the  bill  (l).  Protest  is  unnecessary  in  the 
case  of  an  inland  bill  of  exchange,  and  in  the  case  of  a 
promissory  note,  whether  inland  or  foreign  (?n). 

Bond  fide  In  consequence  of  a  consideration  being  presumed  to 

!«'nforce"pav-     ^^^^^  been  given  for  every  bill  or  note  till  the  contrary  is 
iiieiit.  shown,  it  follows,  that  if  a  bill  or  note  should  have  been 

drawn,  accepted,  or  indorsed  without  any  consideration, 
or  for  a  consideration  which  is  illegal,  a  bond  fide  holder 
for  valuable  consideration,  or  any  indorsee  from  him, 
may,  nevertheless,  enforce  payment;  for  when  he  took 
the  security  he  was  entitled  to  rely  on  the  legal  pre- 
sumption of  a  proper  consideration  having  been  given  {n). 
Reason  whj'a  It  is  stated  by  Sir  William  Blackstone  (o),  "that  every 
L^iHcsumed"  iiot<3,  from  the  subscription  of  the  drawer,  carries  with 
it  an  internal  evidence  of  a  good  consideration."  This, 
however,  appears  to  be  a  mistake.     The  law  does  not 

(i)  See  Stat.  45  &  46  Yict.  c.  61,  on  Bills,    .')00  ;  Eohinson  v.  Rey- 

s.  51,  sub-s.  7.  nolds,    2    Q.    B.    196  ;    May    v. 

(/.■)  Ih.  s.  51,  swb-s,  2.  Chapman,     16    M.    &    AV.    355  ; 

(/)  Ih.  s.  94.  Glasscock  v.   Balls,   24  Q.  B.  D. 

[m)  Ih.  ss.  51  (1),  89  (1,  4).  13. 

(n)  Collins  v.  Martin,  1  Bos.  &  {o)      Black.  Comm.  446. 
Pull.  651  ;  Morris  v.  Lee,  Boyley 
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give  this  effect  to  bills  of  exchange  and  promissory  notes 
in  respect  of  the  undertaking  beingevidenced  by  writing, 
but  in  order  to  strengthen  and  facilitate  that  commercial 
intercourse  which  is  carried  on  through  the  medium  of 
such  securities  {p).  On  this  ground  the  law  allows  these 
instruments  to  form  an  exception  to  the  general  rule 
that  a  consideration  must  be  shown  for  every  agree- 
ment, although  evidenced  by  writing.  By  the  Bills  of 
Exchange  Act,  1882,  every  party  whose  signature  ap- 
pears on  a  bill  or  note,  is  priind  facte  deemed  to  have 
become  a  party  thereto  for  value.  And  every  holder  {q) 
of  a  bill  or  note  is  prima  facie  deemed  to  be  a  holder  in 
due  course  {r)  ;  but  if  in  an  action  on  a  bill  it  is  ad- 
mitted or  proved  that  the  acceptance,  issue,  or  subse- 
quent negotiation  of  the  bill  is  affected  with  fraud, 
duress,  or  force  and  fear,  or  illegality,  the  burden  of 
proof  is  shifted,  unless  and  until  the  holder  proves  that, 
subsequent  to  the  alleged  fraud  or  illegality,  value  has 
in  orood  faith  been  given  for  the  bill  {s).  Valuable  con-  Valuable 
sideration  for  a  bill  may  be  constituted  by  any  con-  f°"a  ^11*"^'^ 
sideration  sufficient  to  support  a  simple  contract  {t)  ;  or 
by  an  antecedent  debt  or  liability  ('x).  Such  debt  or 
liability  is  deemed  valuable  consideration  whether  the 
bill  is  payable  on  demand  or  at  a  future  time  {x).  A  Holder  in  due 
holder  in  due  course  is  a  holder  who  has  taken  a  ^-°"^''*^- 
bill  or  note,  complete  and  regular  on  the  face  of  it, 
under  the  following  conditions  ;  namely, — 

(a)  That  he  became  the  holder  of  it  before  it  was 

overdue  and  without  notice  that  it  had  been 
previously  dishonoured,  if  such  was  the 
fact. 

(b)  That  he  took  the  bill  in  good  faith  and  for  value, 

and  that  at  the  time  the  bill  was  negotiated  to 

{2))  1  Fontl.  Eq.  343,  344.  Q.  li.  D.  345. 

(q)  See  ante.  p.  I7t!.  [l]  Anlt,  ji.  1.5". 

(/)  Stat.  45  &  io  Vict.  c.   61,  (a)  CL  ante.  p.  158. 

ss.  30,  89.  [jc)  Sect.  27,  sub-s.  1. 
(s)  See    TaUi:L.ii   v.  Ilaslar,  23 
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liini  lie  had  no  notice  of  any  defect  in  the  title 
of  tlie  person  who  negotiated  it  {y). 

Days  of  Three  days,  called  days  of  grace,  beyond  the  time 

grace,  fixed  for  payment,  are  allowed  on  every  bill  and  note. 

Bill  or  note      except  such  as  are  payable  on  demand.     By  the  Bills  of 

demaiir"      Exchange   Act,    1882,   a   bill   or   note   is   payable   on 

demand,  which  is  expressed  to  be  payable  on  demand, 

or  at  sight,  or  on  presentation,  or  in  which  no  time  for 

payment  is  expressed  (0). 

Securities  for  Securities  for  money  won  at  play  or  any  game,  or  by 
nioney  won  at  jjgttiog  on  any  game,  or  money  lent  for  gaming  or  bet- 
ting at  the  time  and  place  of  such  play,  were  declared 
by  a  statute  of  Anne  to  be  utterly  void  (a)  ;  but  by  a 
later  statute  {h)  such  securities  are  not  to  be  utterly 
void,  but  are  to  be  taken  to  have  been  given  for  an 

(y)  Sects.  29,  89. 

(2)  Sects.  10,  89,  replacing  stat.  34  &  35  Vict.  c.  74.     The  Rules  of 
the     Supreme     Court,     1883  (Orders  11.    r.    6,   III.   r.   6,  and  XIV.) 
provide  for  summary  procedure  in  actions  on  bills,  notes,  or  cheques, 
„  superseding  the  jiroccdure  under  stat.    18   &    19   Vict.    c.   67.      The 

fetamps  on         stamps  on  hills  and  notes  are  now  regulated  by  stat.  54  &  55  Vict. 
bills  and  (._  39^  pjj.^^  Schedule,  tit.  Bill  of  Exchange,  and  are,  with  some  excep- 

^"^'^s-  tions,  as  follows  :— 

£    s.    d. 
Bill  of  Exchange  payable  on  demand,  or  at  sight,  or  on 

presentation.         .         .         .         .         .         .         .         .001 

Bill  of  Exchange  of  any  other  kind  whatsoever  (except  a 
bank  note)  and  promissory  note  of  any  kind  whatsoever 
(except  a  bank  note),  drawn  or  expressed  to  be  payable, 
or  actually  paid,  or  endorsed,  or  in   any  manner  nego- 
ciated  in  the  United  Kingddin  :  where  the  ftmonnt  or 
value  of  the  money  for  which  the  bill  or  note  is  drawn 
or  made  does  not  exceed  £5  . 
Exceeds  £5  and  does  not  exceed  £10    .... 

„         10  „  25         .         .         . 

,,25  „  50   ...         . 

,,         50  ,,  75         .         .         . 

75  ,,  100    ...         . 

„      100- 

for  every  £100,  and  also  for  any  fractional  part  of  £100, 

of  such  amount  or  value  .         .         .         .  .010 

And  see  sects.  32 — 39. 

(a)  Stat.  9  Amw,  c.  14.  Ilawlccr  v.  Ilalleivcll,   3  Sma.  & 

(6)  5    &    6    Will.    IV.    c.    41  ;       Giff.  194. 
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illegal  consideration  ;  they  are  consequently  now  void 
only  as  between  the  parties,  but  valid  in  the  hands  of 
any  innocent  holder,  to  whom  they  may  have  been  trans- 
ferred without  notice  of  the  illegality  of  the  transaction 
in  which  they  originated  (c). 

The  chief  remedy  for  a  breach  of  contract  is  an  action  Breich  of 
....  ,    ,  -^     c  contract. 

at  law,  which  is  now  commenced  by  a  writ  or  summons 

indorsed  with  a  statement  of  the  claim  made  or  the 
relief  or  remedy  required  ((?).  We  have  seen  (e)  that, 
under  the  equitable  jurisdiction  of  the  Court,  a  decree 
may  be  obtained  for  the  specific  performance  of  con- 
tracts of  a  certain  class,  chiefly  those  for  the  purchase 
or  leasing  of  land  (/).  But  the  law's  ultimate  remedy 
in  personal  actions  is  the  payment  of  money  Qj).  An 
action  for  a  given  debt  {Ji)  will  therefore  be  effectually 
satisfied  by  a  judgment  that  the  plaintiff  do  recover  his 

debt :  and  this  was  the  iudsrment  accordingly  given  in  Action  of 

o  ./   o  debt. 

the  old  action  of  debt,  which  lay,  as  we  have  seen,  for 

the  recovery  of  a  specific  sum  due  from  the  defendant 

to   the   plaintiff (i).      And  in  an  action   to  recover  a 

debt  (^)  the  judgment  now  is  that  the  plaintiff  recover 

the  amount  due  to  him,  specifying  it  (l).     But,  except  Actions  which 

where  a  specific  sum  or  thing  is  claimed,  as  in  debt  or  (lamaf^es. 

detinue  (?7i), a  personal  action  can  only,  in  the  lawphrase, 

sound  in  damages  ;  and  the  amount  of  the  damages  to 

(c)  See  ante,  p.  180.  to  restore  the  quantity  demanded 

(rf)  Rules  of  the  Supreme  Court,  of  the  things  sued  for.     In  other 

1883,  Order  II.    rule  1  ;  and  see  words,  the  action  was  brought  not 

Appendix  A.  Ft.  III.  ss.  2.  4.  to  recover  certain   specific  coins, 

(e)  Ante,  pp.  138,  139.  but  a  certain  sum  of  money.    See 

(/)  See  Seton  on  Decrees,  1286,  Glanvil,  lib.  x.  c.  2;  Bract,  fo. 

4th  ed.  102  b  ;  Reg.  139  b  ;  ante,  pp.  15, 

(g)  Ante,  pp.  137-140.  n.  (k),  155. 

{h)  See  ante,  p.  140.  (k)  Ante,  p.  140. 

(i)  2  Tidd's  Practice,  931,  9th  {I)  See   Rules  of   the  Supreme 

ed. ;  Tidd's  Practical  Forms,  338.  Court,  1883,  Appendix  F.     This 

The  action  of  debt  appears  to  have  practice  was  introduced    by   tlie 

been    included   among    personal  Common    Law     Procedure    Act, 

actions,  because  the  defendant  was  1852,  stat.  15  &   16   Vict.   c.  76, 

not  compelled  to  restore  the  very  s.  95. 
thing  sued  for,but  WcU  only  bound  (/«)  Ante  p.  15. 
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Damage  as- 
certained by 
oflicer  of  the 
court. 


be  recovered  must,  formerly,  have  been  assessed  by  a 
jury  according  to  the  injury  sustained  (n).  Under  the 
present  priictice,  however,  in  every  action  or  proceeding 
in  the  Queen's  Bench  Division  (o),  in  which  it  shall 
appear  to  the  Court  or  a  judge  that  the  amount  of 
damages  sought  to  be  recovered  is  substantially  a. 
matter  of  calculation,  it  shall  not  be  necessary  to  issue 
a  writ  of  inquiry,  but  the  Court  or  a  judge  may  direct 
that  the  amount  for  which  final  judgment  is  to  be 
entered  shall  be  ascertained  by  an  officer  of  the 
Court  (o). 


Liquidated 
daiiiages. 


It  is  competent,  however,  to  the  parties  to  a  contract  tO' 
aoree  between  themselves,  that,  in  the  event  of  a  breach 
by  either  party,  a  given  sum  shall  be  recovered  from  him 
by  the  other  as  liquidated  (that  is,  ascertained)  damages  ;, 
and  in  this  case  the  whole  of  the  sum  thus  agreed  on 
may,  on  a  breach  of  the  contract,  be  recovered  from  the 
defaulter  (g).  The  sum  so  agreed  on  is  not  properly 
called  a  penalty  ;  for,  as  we  shall  see  hereafter  when 
speaking  of  bonds,  the  law  regards  a  penalty  as  a 
security  only  for  the  damage  actually  sustained.  But 
the  use  of  the  word  penalty  will  not  prevent  the  whole 
sum  from  being  recovered,  if  this  be  clearly  the  inten- 
tion (r).  For  the  question,  whether  a  sum  of  money;, 
agreed  to  be  recoverable  in  the  case  of  a  breach  of 
cuntract,  is  to  be  considered  as  a  penalty  or  as  liquidated 
damages,  is  a  question  of  the  intention  of  the  parties^, 
to  be  ascertained  according  to  legal  rules  of  construction 


(h)  Bac.  Abr.  tit.  Damages 
(A.  F. )  ;  Stephen  ou  Pleading,  \). 
117. 

(o)  See  ante,  p.  139. 

{p)  Rules  of  the  Supreme  Court, 
1883,  Ord.  XXXVI.  r.  57,  re- 
placing stat.  15  &  16  A'ict.  e.  76, 
s.  94. 

(7)  r<filhi  V.  Jonrft,  1  Riiir. 
CC-2  ;  S.  C'  8  Jlooie,  24  4  ;  Su-d. 


V.  k  P.  221,  11th  ed.;  LeigJdon. 
V.  Wales,  2  31.  &  W.  545  ;  Price 
V.  Green,  16  M.  &  W.  346,  354  ; 
GalsworUiy  v.  StrtUt,  1  Ex.  659  ;. 
Atl-yns  V.  Kinnicr,  4  Ex.  776 ; 
H'allis  V.  Smith,  21  Ch.  D.  243. 
(/•)  Saintcr  \.  Ferguson,  7  C.  B. 
716  :  Simrrow  v.  J'aris,  7  H.  & 
X.  594. 
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from  the  terms  of  the  whole  contract  (s).  For  the  same 
reason  it  is  held  that  the  use  of  the  words  liquidated 
dariiages  does  not  conclusively  manifest  the  intention 
of  the  parties  (t) ;  and,  under  some  circumstances,  a  sum 
of  money  stipulated  to  be  recoverable  "  as  liquidated 
damages"  for  breach  of  contract,  will  be  treated  as  a 
penalty,  properly  so  called.  In  the  present  state  of  the 
authorities  it  is  hardly  possible  to  state  exhaustively 
what  these  circumstances  are  (u).  It  appears,  however, 
to  be  established  that  if  a  specified  sura  be  agreed  to  be 
recoverable  as  liquidated  damages  for  breach  of  a 
contract  to  do  several  acts,  of  which  one  is  to  pay 
a  smaller  sum  of  money,  then  the  sum  specified  will  be 
treated  as  a  penalty  ;  and,  in  the  case  of  a  br<^ach  of 
any  of  the  provisions  of  the  contract,  the  aggrieved 
party  will  only  be  allowed  to  recover  damages  pro- 
portioned to  the  actual  injury  wdiicii  the  breach  lias 
occasioned  {x).  In  the  case  of  a  contract  to  do  several 
acts,  which  do  not  include  the  payment  of  money,  it 

(s)  See  tlie  judgments  in  Lea  (f)  Kcmhle  v.  Farrcn,  6  King. 

V.  IVhitakcr,    L.   R.    8   C.  P.  70  ;  141. 

Wallis  V.  Smith,  21  Ch.  D.  243  ;  {it)  See  JVallisv.  Smith,  21  Oh. 

Law  V.  Local  Board  of  Itcdditch,  D.  243. 
1892,  1  Q.  B.  127. 

(z)  Astley  v.  Weldon,  2  B.  &  P.  346  ;  KanbJc  x.  Farrcn,  6  Bing.  141  r 
Davies  v.  Pcnton,  21(5,  223  ;  Horner  v.  Flintnff,  9  M.  ck  W.  t)7S  ; 
Reindel  v.  Schcll,  4  C.  B.  N.  S.  97  ;  Letts  v.  Lurch,  4  H.  &  N.  506  ; 
Magee  v.  Lavell,  L.  E,  9  C.  P.  107  ;  Lc  NcAoman,  Ex  imrtc  Capper,  4 
Ch.  D.  724  ;  Wallis  v.  Smith,  21  Ch.  D.  243,  254—277.  The  foilow- 
iug  explanation  of  this  rule  is  given.  According  to  English  law,  as  a 
general  rule,  the  ilainage  for  the  breach  of  a  contract  to  |iay  a  sum  of 
money  on  a  certain  daj'  is  the  sum  agreed  to  be  so  pai<l,  with  interest 
in  the  case  of  a  debt  bearing  interest,  but  no  more.  Thus  the  damage 
for  the  breacli  of  such  a  contract  is  said  to  be  ascertained  damage. 
The  Courts  have  held,  therefore,  that  in  the  case  of  a  contract  to  do 
several  acts,  one  of  which  is  the  [layment  of  money,  witli  a  stipulation 
that  a  specified  sum  shall  be  recoverable  for  bi'each  of  contract,  it 
shall  1)6  considered  unreasonable  to  suppose  that  the  paitics  could 
have  intended  that  the  whole  sum  should  be  paj'able  in  the  ease  of  a 
breacli  of  the  contract,  for  which  the  damage  is  ascertained  at  a 
smaller  sum.  And  it  has  been  further  held,  upon  the  construction  of 
such  contracts,  that  in  the  case  of  a  bi-each  of  auj^  of  the  provisions  of 
the  contract,  other  than  the  provision  for  the  payment  of  money,  the 
sum  specified  niust  also  be  treated  as  a  security  only  for  the  damage 
actually  sustained.  See  IVaJlis  v.  Smith,  nil  t>i(p.;  Cook  v.  Fotclcr, 
L.  i;.  7  11.  L.  27  ;  Lc  Lolcrls,  14  Ch.  I).  49. 
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appears  that,  ^^'j'imrt/aciV,  a  stipulation  that  a  specified 
sum  shall  be  recoverable  as  liquidated  damages  for 
breach  of  contract  will  be  construed  literally  ;  and  the 
whole  sum  will  be  recoverable  in  the  case  of  a 
breach  {y).  But  if  any  of  the  provisions  of  the  contract 
be  of  such  a  nature  that  the  damage  occasioned  by  a 
breach  thereof  must  necessarily  be  very  small,  it  is 
thought  that  the  Court  would  be  inclined  to  treat  the 
Deposit.  sum  specified  as  a  penalty  only  {z).     If  one  of  the  terms 

of  a  contract  be  that  a  sum  of  money  shall  be  deposited 
by  a  party  thereto,  and  a  stipulation  be  made  that  the 
deposit  shall  be  forfeited  in  the  event  of  a  breach  of 
contract,  or  that  the  deposit  shall  be  applied  in  satis- 
faction of  a  specified  sum  to  be  recoverable  in  that 
event,  these  circumstances  are  regarded  by  the  Court 
as  evidencing  an  intention  that  the  amount  of  the 
deposit,  or  other  amount  specified,  shall  be  recoverable 
as  liquidated  damages.  In  such  cases  the  whole  deposit 
or  sum  will  generally  be  recoverable  in  the  case  of 
a  breach  of  the  contract,  notwithstanding  that  one  of 
the  provisions  of  the  contract  be  for  the  payment  of 
money,  or  be  of  such  a  nature  that  the  damage  for  a 
breach  thereof  must  necessarily  be  very  small  {a). 


I 

I 


Reference  to 
arbitration. 

Award  of 
arbitrator. 


The  amount  of  money  to  be  paid  as  compensation  for 
the  infliction  of  a  wrong  or  for  a  breach  of  contract  may 
also  be  ascertained  by  the  award  of  an  arbitrator,  upon 
a  reference  of  the  matter  in  dispute  to  arbitration.  An 
award  for  the  payment  of  money  creates  a  debt  from 
one  party  to  the  other  (6).  Written  agreements  to 
submit  present  or  future  differences  to  arbitration  are 
now  governed  by  the  provisions  of  the  Arbitration  Act, 


iy)  Athjns  v.  Kimiicr,  4  Ex. 
776  ;  Mercer  v.  Irving,  E.  B.  & 
E.  563  ;  Wallis  v.  iimith,  21  Cli. 
D.  243. 

[z)  See  Wallis  \.  Smith,  21  Cb. 
D.  243,  257,  2f8,  270,  271. 


(«)  Hinion  v.  Sparles,  L.  E.  3 
C.  P.  165  ;  Lea  v.  Whitukcr,  L.  E. 
8  C.  P.  70  ;  Wallis  v.  Umiih,  21 
Ch.  D.  243,  250— 2r.2,  258. 

[1)  2  "\Vms.  Samid.  62  a,  n.  (5); 
Ex  2Mrte  Lingard,  1  Atk.  241. 
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1889  (c).  By  this  Act  (d),  an  award  made  under  such 
an  agreement  may,  by  leave  of  the  Court  or  a  judge, 
be  enforced  in  the  same  manner  as  a  judgment  or  order 
to  the  same  effect. 

The  person  to  whom  money  had  become  due,  whether 
from  any  injury  received,  or  from  any  contract  broken, 
or  from  a  contract  to  pay  money  itself,  formerly  stood 
in  a  situation  more  or  less  advantageous  with  regard  to 
his  remedies  for  recovering  the  money,  according  to  the 
nature  of  the  debt  which  had  thus  become  due  to  him.  Debts. 
For  by  the  common  law  all  creditors  were  not  allowed 
equal  rights,  but  were  preferred  the  one  to  the  other, 
partly  according  to  accidental  circumstances,  and  partly 
according  to  the  degree  of  dihgence  and  precaution 
which  each  might  have  used.  These  old  distinctions 
have,  however,  as  we  shall  see,  been  greatly  modified  by 
modern  legislation,  though  not  altogether  abolished. 
The  subject  of  debt  is  of  sufficient  importance  to  form 
a  separate  chapter. 

(c)  Stat.  52  &  (>S  Vict.  c.  49  ;       Assurance  Co.,  1891,  1  Q.  B.  144. 
see  Baker  \.  Yorkshire  Fire  <i;  Life  {d)  Sects.  12,  27. 
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CHAPTER  III. 


OF   DEBTS. 


Debts,  by  the  common  law,  are  divided  into  dif- 
ferent classes,  which  formerly  conferred  on  the  creditor 
different  degrees  of  security  for  re-payment.  But 
these  differences  have  been  greatly  modified,  though 
not  entirely  removed  by  modern  statutes,  as  we  shall 
presently  see.  The  class  which  conferred  the  highest 
privileges  is  that  of  debts  of  record,  which  class  will 
accordinolv  fir.^t  claim  our  attention. 


Debt  of 
record. 


Superior 
Courts  of 
record. 


A  debt  of  record  is  a  debt  due  by  the  evidence  of  a 
Court  of  record  (a).  Every  Court,  by  having  power 
given  to  it  to  fine  and  imprison,  is  thereby  made  a 
Court  of  record  (6).  Such  Courts  were  formerly  either 
supreme,  superior  or  inferior.  The  supreme  Court  was 
the  Pailiament.  Tlie  superior  Courts  of  record  were 
the  House  of  Lords,  the  Court  of  Chancery,  and  the 
Courts  of  Queen's  Bench,  Common  Pleas  and  Exchequer, 
which  were  the  more  principal  Courts.  The  Courts  of 
the  Counties  Palatine  of  Lancaster  and  Durham  were 
also  superior  Courts  of  record  (c).  The  London  Court 
of  Bankruptcy  was  also  a  principal  Court  of  record  (d). 
The  Court  of  Probate  was  also  a  Court  of  record  (e)  ; 
and  so  were  the  Court  for  Divorce  and  Matrimonial 
Causes  (/)  and  the  High  Court  of  Admiralty  ((/). 
But,   in  the  year  1875  (A),  the    Courts    of   Chancery, 


(rt)  2  Black.  Conini.  465  ;  see 
Williams,  11.  P.  260  and  u.  (</), 
17th  ed. 

(b)  Bac.  Aln:  tit.  Courts  (D)  2. 

(c)  lb.  (D)  1. 

(d)  Stat.  32  &  33  Yict.  c.  71, 
s.  05. 


(r)  Stat.  20  k  21  Yict.  c.  77, 
s.  Ii3. 

( /■)  Stat.  20  &  21  Vict.  c.  85, 
s.  G. 

{(f)  Stat.  24  Vict.  c.  10,  s.  14. 

(h)  Stat.  36  &  37  Vict.  c.  66, 
s.  3,  a)t(c,  i>.  128. 
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Queen's  Bench,  Common  Pleas  and  Exchequer,  and 
the  Courts  of  Probate,  Divorce  and  Admiralty,  were  all 
merged  in  one  Court,  called  Her  Majesty's  Supreme 
Court  of  Judicature  ;  and  the  Supreme  Court  consists 
of  two  permanent  divisions  called  Her  Majesty's  High 
Court  of  Justice,  and  Her  Majesty's  Court  of  Appeal  (i). 
The    High    Court    of  Justice    is    a    superior  Court  of  llitih  Court 

.  .     .  f  T      t-' 

record  (k)  ;  and  it  has  had  transferred  to  it  the  original  °     "^  ^'^'^' 
jurisdiction    of   all    the    above-mentioned    Courts,   and 
also  of  the  Court  of  Common  Pleas  at  Lancaster,  and 
the  Court  of  Pleas  at  Durham  (/-).     The  London  Court  London  Court 
of  Bankruptcy  was  united  and  consolidated  with  the  °^^^^"  ' 
Supreme  Court  of  Judicatm'e,  and  its  jurisdiction  trans- 
ferred to  the  High  Court  of  Justice  by  the  Bankruptcy 
Act,  1883  (ni).     The  Court  of  Appeal  is  also  a  superior  Court  of 
Court  of  record  (n).     The  appellate  jurisdiction  of  the  ^I'P'^'^^' 
House  of  Lords  is  now  governed  by  the  Appellate  Juris- 
diction  Act,   1876  (o).     The  inferior  Courts  of  i-ecord  Inferior 
may  be  said,  generally,  to  consist  of  the  County  Courts,  j.g^,oj.j  ^ 
and  of  certain  local  Courts  (^:<). 

Debts  of  record  do  not,  however,  confer  the  same  Crown 
advantages  on  all  creditors  equally,  for  there  is  one  ^^^^^' 
creditor  whose  claims  are  paramount  to  all  others, 
namely,  the  crown.  In  order  to  enjoy  this  priority,  the 
crown  debt  was  formerly  required  to  be  a  debt  of 
record,  or  a  debt  by  specialty,  that  is,  secured  by 
deed  (g)  ;  though  if  the  debt  were  b}'-  simple  con- 
tract without  such  security,  it  would  have  had  prefer- 
once  over  the  other  simple  contract  creditors  of  the 
debtor,   and,    as   some  say,   even    over   other  creditors 

(i)  Stdt.   36  &  37  Vict.   c.  66,  Vict.  c.  66,  ss.  3,  16,  18,  as  to  the 

s.  4.  London  Court  of  Bankruj)tcy. 

d-)  Sect.  16.  (n)  Stat.  36  &  37  Vict.  c.  66, 

{I)  lb.  s.  18. 

(»i)  Stat.  46  &  47  Vict.  c.  52,  (o)  Stat.  39  &  40  Vict.  c.  59. 

«s.  93,  169,   repealing  .stat.   38  &  (;')  -^wte,  p.  98. 

3i)  Vict.  c.  77,  s.  9,  and  reviving  [q)  Williams  on  Executors,  pt. 

the  provisions  of   stat.   36  &  37  3,  bk.  2,  c.  2,  s.  1. 
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by  specialty  (r).  But  the  distinction,  which  furmerly 
existed  between  specialty  and  simple  contract  debts,  was 
practically  abolished  as  from  the  1st  of  January,  1870, 
except  in  the  case  of  the  limitation  of  actions  (s).  It 
seems,  therefore,  that  since  that  date  a  simple  contract 
debt  to  the  crown  would  prevail  over  a  specialty  debt 
due  to  a  private  person.  The  priority  of  crown  debts 
in  the  administration  of  estates  in  bankruptcy  was  (with 
certain  specified  exceptions)  in  effect  abolished  by  the 
Bankruptcy  Act,  1883  (^),  but  in  other  cases  it  still 
remains  (u).  The  lien  of  the  crown  on  the  lands  of  its 
debtors  by  record  or  specialty,  and  also  on  the  lands  of 
accountants  to  the  crown,  is  mentioned  in  the  author's 
Treatise  on  the  Principles  of  the  Law  of  Real  Pro- 
perty {x).  The  privilege  of  the  crown  to  enforce  pay- 
ment of  its  debt  by  prerogative  process  against  the 
body,  lands  and  goods  of  its  debtor  is  also  referred  to  in 
the  same  work  (x),  and  has  been  mentioned  in  the 
present  volume  (y). 


Judgment 
debt. 


A  judgment 
debt  carries 
interest. 


Of  all  debts  which  one  subject  may  owe  to  another, 
that  which  formerly  conferred  the  most  important 
remedy  is  a  judgment  cleht,  or  a  debt  which  is  due  by 
the  judgment  of  a  Court  of  record.  As  such  a  debt  is 
due  by  the  evidence  of  a  Court  of  record,  it  is  of  course 
a  debt  of  record.  Every  judgment  debt  carries  interest 
at  the  rate  of  4L  _2^er  cent,  iier  annum  from  the  time 


(r)  Bac.  Abr.  tit.  Executors 
(L)  2. 

[s)  See  Stat.  32  &  33  Vict.  c. 
46. 

{t)  Stat.  46  &  47  Vict.  c.  52, 
R.  150 ;  see  also  sects.  30,  40, 
125  (sub-ss.  5,  6) ;  and  the  Chapter 
on  Bankruptcy  below. 

{u)  Re  Oriental  Bank  Corpora- 
tion, Ex  parte  The  Croivn,  28  Ch. 
D.  643  (Crown  debt  entitled  to 
priority  in  the  winding-up  of 
joint-stock  companies) ;  Re  JFcst 
London  Commercial,  Bank,  38  Ch. 
D.  364  ;  Att.-Gen.  v.  Leonard,  ib. 


622  :  Re  Lord  Churchill,  39  Ch, 
D.  174.  The  Crown  is  not  men- 
tioned in  Stat.  51  &  52  Vict.  c.  62, 
and  does  not  therefore  appear  to 
be  deprived  of  its  prerogative  of 
priorit}'  of  jiayment  in  favour  of 
the  debts,  to  wliicli  a  preference 
is  given  by  that  Act  in  the  wind- 
ing-up of  companies  ;  see  Hard- 
castle  on  the  Construction  of 
Statutory  Law,  ch.  vi.  §  3,  ]ip. 
403  et  scq.,  2nd  ed. 

{x)  rage  260,  17th  ed, 

(y)  Ante,  p.  95. 
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of  entering   up  the  judgment  until  the  same  sliall  be 

satisfied,  and  such  interest  may  be  levied  under  a  writ 

of  execution  on  such  judgment  (2;).     On  the  death  of  Jiulgment 

the  debtor,  his  judgment  debts  are  required  to  be  paid  to  preference 

in  full  by  his  executors   or  administrators  out  of  his  i>i  adininis- 

personal  estate  before  any  of  his  debts  on  bond  or  by 

simple  contract  (a)  ;  but,  by  a  statute  of  the  year  1860,  but  must  le 

in  order  to  secure  this  preference,  the  judgment  must  ^^°^^  ^"^^ 

be  registered  or  re-registered  within  five  years  before 

the   death   of  the   testator  or  intestate,  in  the  same 

manner  as  was  required  in  order  to  affect  lands  in  the 

hands  of  purchasers  or  mortgagees  (h).     The  decree  of 

a  Court  of  equity  was  equivalent  to  the  judgment  of  a 

Court    of   law  (c).     And    the    privilege    of  priority    of 

payment  extends  to  the  judgments  of  every  Court  of 

record,  whether  superior  or  inferior  ;  but  the  judgment 

of  a  foreign  Court  is  entitled  to  no  precedence  over  a 

simple  contract  debt  (d).     Under   the   present   Bank-  Preference  of 

ruptcy  Act,  however  (e),  the  estate  of  a  deceased  debtor,  liebtTavoided 

which  is  insufficient  to  pay  all  his  debts  in  full,  may,  ^^y  adminis- 

1         •  r  1  •  ^  ^  o  /-I  tratiou  iu 

at  the  instance  of  a  creditor,  or  by  order  of  any  Court  bankruptcy. 
in  which  the  estate  is  being  administered,  be  adminis- 
tered in  bankruptcy  and  distributed  according  to  the 
law  of  bankruptcy  (/).     In  such  a  case,  no   priority 

{z)  Stat.   1    &    2  Yiet.   c.   110,  (d)  Duplex    v.    Be   Proven,    2 

s.  17  ;  Taylor  v.  Eoe,  1894,  1  Ch.  Vern.    540.      See   also    /Smith  v. 

413.     See  Rules  of  the  Supreme  Nicolls,  5   Bing.  N.  C.  208.     As 

Court,    1883,   Ord.   XLII.  r.   16,  to  Scotch  and  Irish  judgments 

and  Appendix  H.  No.  1.  see  ante,  p.  9S,  n.  (»i). 

(a)  Wentworth's  Executors, 265  (c)  Stat.   46  &  47  Vict.   c.   52, 

et  seq.     14th    ed.;    Williams   on  s.  125,  amended  by  53  &  54  Vict. 

Executors,    pt.  iii.    bk.   2,    c.  2,  e.  71,  s.  21  ;  see  Re  Williams,  36 

s.  2  ;  Bcrrington  v.  Evans,   3  Y.  Ch.  I).  573  ;  He  Baker,  44  Ch.  D. 

&  Col.  384.  262. 

(h)  Stat.  23  &  24  Vict.  c.  38,  (/)  P.y  sect.  10  of  the  JudicT- 

ss.  3,  4,  not  retrospective  ;  Evans  tnre  Act  of  1875   (stat.  3S  &  39 

V.   WilliaTHS,   2  Dr.  &  Sm.   324.  Vict.   c.    77),   iu  the  administra- 

See    Re    Righy,    12    ^\\    li.    32  ;  tion  by  the  Court  of  the  assets  of 

Jennings  v.  Righy,  33  Beav.  198  ;  any  person  who  died  on  or  after 

Van  Gheluive  V.  Nerinckx,  2[  Ch.  tlie    1st    November,    1875,    and 

D.   189  ;    Williams,    R.    P.    246,  whose    estate   may   ]irove    to   be 

247,  17th  ed.  insufficient    for    the  payment   in 

{r)  Sha/to  v.  Powc.  3  Lev.  355,  full  of   his  debts  and  liabilities, 
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will  be  given  to  creclitor.s  who  have  ohtaiuetl  judgment 
against  the  deceased  debtor.  For  in  bankruptcy  a 
judgment  debt  has  no  preference  over  any  other  debt; 
Ijut  all  debts  are  paid  rateably,  with  some  few  excep- 
tions ((7). 


Eemedies  of 

judgment 

creditors. 


Imprisonment 
by  writ  of 
capias  ad 

satisfacien- 
dum. 


The  Debtors 

Act,  1869. 


The  remedies  of  the  creditor  by  judgment  of  any  of 
the  superior  Courts,  against  the  real  estate  of  his  debtor, 
are  mentioned  in  the  author's  Treatise  on  the  Principles 
of  the  Law  of  Real  Property  {It).  The  remedies  against 
the  choses  in  possession  of  the  debtor  have  been  referred 
to  in  a  previous  part  of  the  present  work  (i).  The  re- 
medics  in  respect  of  the  choses  in  action  of  the  debtor 
will  be  hereafter  mentioned.  In  addition  to  these 
remedies,  such  a  judgment  creditor  might  formerh^ 
have  imprisoned  the  person  of  his  debtor  by  means  of 
the  writ  of  capias  ad  satisfaciendmn  {k)  ;  but  should 
he  have  done  so,  he  would  have  relinquished  all  right 
and  title  to  the  benefit  of  any  charge  or  security  which 
he  might  have  obtained  by  virtue  of  his  judgment  (/). 
But   the  Debtors  Act,  18G9,  which  came  into   opera- 


tbe  snme  rules  shall  prevail  and 
be  observed  as  to  the  respective 
rights  of  secured  and  unsecui-ed 
cie<litors,  and  as  to  debts  and 
liabilities  provable,  and  as  to 
the  valuation  of  annuities  and 
future  and  contingent  liabilities 
respectively,  as  may  be  in 
force  for  the  time  being  under 
the  law  of  bankruptcy  with  re- 
api'ct  to  the  estates  of  persons 
adjudged  bankrupt.  This  sec- 
tion did  not  alfe<::t  the  priority 
of  judgment  debts ;  lie  Magrji, 
JVinehouse  v.  Winchouse,  20  Cli. 
U.  545  ;  lie  M'Myn,  33  Ch.  D. 
575.  Its  principal  efleet  was 
to  abolish  the  rule  in  Mason  v. 
Boij<j  {-2  My.  &  Cr.  443).  that  in 
administration  a  secured  creditor 
might  prove  for  his  whole  debt 
without  relinquishing  his  secu- 
lity  ;  Lee  v.  Auttall,  12  Ch.  D.  61, 
65  ;  lie  Hopkins,  18  Ch.  I).  370. 


(r/)  Stat.  4n  &  47  Vict.  c.  52, 
s.  40,  amended  by  51  &  52  Vict, 
c.  62. 

(A)   Pp.  243  ef  scq.,  17th  ed. 

(i)  Ante,  p.  96. 

[k)  Bac.  Abr.  tit.  Execution 
(C)3. 

(/)  Bac.  Abr.  tit.  Execution 
(D);  Stat.  1  &  2  Vict.  c.  110, 
s.  16.  If,  howevei',  the  debt 
should  not  have  exceeded  201., 
tlie  debtor  could  not  have  been 
imprisoned  without  a  previous 
summons  and  examination  before 
a  commissioner  of  bankrujitcy  or 
a  judge  of  a  county  court,  who 
would  have  ordered  the  commit- 
ment of  the  debtor  only  in  case  of 
Iraud  or  other  ill  behaviour  ;  and 
the  imprisonment  would  not  tlien 
have  operated  as  any  satisfaction 
of  tiic  debt.  Sec  stats.  7  &  8  Vict, 
c.  96,  s,  57  ;  8  &  9  Vict.  c.  127; 
9  &  10  Vict.  c.  95,  ss.  99,  103. 
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tion  on  tliG  1st  of  Jaaiiary,  1870,  now  provides,  that, 
with  the  exceptions  therein  mentioned,  no  person  shall 
be  arrested  or  imprisoned  for  making  default  in  pay- 
ment   of   a    sum    of  money  (7?i).      Power    is    however  Section  5  of 

reserved  by  section   5  of  the  Act,   for  any  Court  to  \'*l"R®Ji*n" 
^      .  'J  Act,  1869. 

commit  to  prison  for  a  term  not  exceeding  six  weeks, 

or    until    payment    of  the    sum.    due,  any  person  who 

makes  default  in  payment  of  any  debt,  or  instalment 

of  any  debt,  due  from  him  in  pursuance  of  any  order 

or  judgment  of  that  or  any  other  competent  Court  {n). 

But  this  jurisdiction  is  only  to  be  exercised  where  it  is  Proof  of  means 

proved  to  the  satisfaction  of  the  Court  that  the  person  °f  Tiayment. 

making  default  either  has  or  has  had  since  the  date  of 

the  order  or  judgment  the  means  to  pay  the  sum  in 

respect  of  which  he  has  made  default,  and  has  refused  or 

neglected,  or  refuses  or  neglects  to  pay  the  same  (o).    In 

{m)  Stat.  32  &  33  Vict.  c.  62,  s.  4  ;  BacUcy  v.  Craivford,  1893,  1 
Q.  B.  105.  The  exceptions  are  :  —(1)  Default  in  payment  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract.  (2)  Default  in  pay- 
ment of  any  sum  recoverable  summarily  before  a  justice  or  justices  of 
the  peace.  (3)  Default  by  a  trustee  or  person  acting  in  a  fiduciary 
capacity,  and  ordered  by  a  Court  of  Equity  to  pay  any  sum  in  his 
possession  or  under  liis  control.  (4)  Default  by  an  attorney  or  solicitor 
in  payment  of  costs  when  ordered  to  pay  costs  for  misconduct  as  such, 
or  in  payment  of  a  siun  of  money  when  ordered  to  ])ay  the  same  in  his 
character  of  an  officer  of  the  Court  making  the  order  ;  see  Re  Hope, 
L.  R.  7  Cli.  523  ;  Re  Strong,  32  Ch.  D.  342.  (5)  Default  in  payment 
for  the  benefit  of  creditors  of  any  portion  of  a  salary  or  other  income 
in  respect  of  the  payment  of  which  any  Court  having  jurisdiction  in 
bankruptcy  is  authorized  to  make  an  order.  (6)  Default  in  payment 
of  sums  in  respect  of  the  payment  of  which  orders  are  in  the  Act 
authorized  to  be  made.  But  no  person  is  to  be  imprisoned  in  any  of 
the  excepted  cases  for  a  longer  period  than  one  year.  Imprisonment  is 
awarded  in  these  cases  as  a  punishment  for  an  oH'ence,  and  not  as  a 
remedy  to  obtain  payment  of  the  sum  due;  Re  Smith,  Hands  y. 
Andreivs,  1893,  2  Ch.  1.  By  stat.  41  &  42  Vict.  c.  54,  in  any  case 
coming  within  the  exceptions  Nos.  (3)  &  (4),  the  Court  may  enquire 
into  the  case  and  (subject  to  the  provisoes  contained  in  s.  4  of  the  Act 
of  1869)  may  grant  or  refuse,  either  absolutely  or  upon  terms,  any 
application  for  a  writ  of  attachment,  or  other  process  or  order  for  arrest 
or  imprisonment,  and  any  application  to  stay  the  operation  of  any  such 
writ,  process,  or  order,  or  for  discharge  from  arrest  or  imprisonment 
thereunder  ;  see  Harris  v.  Ingram,  13  Ch.  D.  338  ;  Holroyde  v.  Garnett, 
20  Ch.  D.  532. 

(n)  Stat.  32  &  33  Vict.  c.  62,        P.  D.  229. 
s.  5  ;  Hermitage  v.  Kilpin,  L.  R.  (o)  Sect.  5  ;  see  Chard  v.  Jervis, 

9  Ex.  205  ;  Evans  v.  Wills,  1  C.       9  Q.  B.  D.  178, 

W.P.P.  O 
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Order  for 
payment  by 
iiistalmentb'. 


the  case  of  any  Court,  other  than  the  superior  Courts  of 
law  and  equity  (p),  this  jurisdiction  is  subject  to  certain 
other  restrictions  (q).  Tiie  Act  provides  that  no  im- 
prisonment under  this  section  shall  operate  as  a 
satisfaction  or  extinguishment  of  any  de1)t  or  demand 
or  cause  of  action,  or  deprive  any  person  of  any  right  to 
take  out  execution  against  the  lands,  goods  or  chattels, 
of  the  person  imprisoned,  in  the  same  manner  as  if  such 
imprisonment  had  not  taken  place  (7').  Imprisonment 
under  this  section  is  punitive,  and  is  not  an  execution 
of  the  judgment  (s).  For  the  purposes  of  section  5  of 
the  Act,  any  Court  may  direct  any  debt  due  from  any 
person,  in  pursuance  of  any  order  or  judgment  of  that 
or  any  other  competent  Court,  to  be  paid  by  instal- 
ments (f).  It  is  now  provided  (it)  that  the  jurisdiction 
and  powers  of  the  High  Court,  under  section  5  of  the 
Debtors  Act,  1869,  shall  be  exercised  by  the  judge  to 
whom  bankruptcy  business  is  for  the  time  being 
assigned.      And    by    the    Bankruptcy   Act,    1883  (x)^ 

order  in  lieii     where  under  section  5  of  the  Debtors  Act,  1869,  appli- 
of  committal.  ..  .  t,j_  r^i. 

cation   IS  made    by  a  judgment   creditor   to    a    Lourt, 

having  bankruptcy  jurisdiction,  for  the  committal  of  a 

judgment  debtor,  the  Court  may,  if  it  thinks  fit,  decline 

to  commit,  and  in  lieu  thereof,  with  the  consent  of  the 

judgment    creditor,  and    on  payment    by    him  of  the 

prescribed   fee,  making   a  receiving  order  against  the 

debtor  ;  and  in  such  case  the  judgment  debtor  shall  be 

deemed  to  have  committed  an  act  of  bankruptcy  at  the 

time  the  order  is  made.     A  receiving  order  is  the  first 


Keceivinff 


(p)  See  ante,  pp.  ISS,  189. 

(q)  Sect.  5  ;  see  Stat.  46  &  47 
Yict.  c.  52.. ss.  103  (4),  169. 

(r)  Sect.  5. 

(s)  Stonor  v.  Foidc,  13  App. 
Cas.  20 ;  Re  Watson,  1893,  1 
Q.  B.  21. 

{t)  Stat.  32  &  33  Vict.  c.  62, 
s.  5 ;  Dillon  v.  Cunningham, 
L.  E.  8  Ex.  23  ;  Re  Ives,  Ex 
parte  Addington,  16  Q.  B.  D.  665. 


(u)  Bankruptcy  Rules,  1886, 
Nos.  3,  355,  made  under  stat.  46 
&  47  Vict.  c.  52,  s.  103  ;  Genesc 
V.  Lascellcs,  13  Q.  B.  D.  901. 

{x)  Stat.  46  &  47  Vict.  c.  52, 
s.  103,  sub-s.  5  ;  see  Bankruptcy 
Rules,  1886,  Nos.  355—361  ; 
Ex  parte  Fryer,  17  Q.  B.  D. 
718  ;  stat.  53  &  54  Vict.  c.  71, 
s.  20. 
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order  made  in  bankruptcy  proceedings  (ij).  Arrest  on 
mesne  process  (z)  is  allowed  by  the  Debtors  Act,  18G9, 
under  certain  circumstances,  if  the  debtor  is  about  to 
quit  England  (a).  Provision  is  also  made  by  the  same 
Act  for  the  punishment  of  fraudulent  debtors  by  im- 
prisonment for  any  time  not  exceeding  two  years  with 
or  without  hard  labour  (/>). 

Judgment  may  be  given  against  the  defendant  in  an  ju,i^iucut  i^y 
action  with  his  consent,  as  well  as  in  consequence  of  a  ^^o"*^'"- 
verdict  or  decision  against  him.     This  might  take  place, 
under  the  old  common  law  procedure,  by  his  voluntary 
default  in  omitting  to  plead  any  defence  to  the  action, 
which  was  called  nihil  dicit,  or  by  his  failing  to  instruct 
his  attorney,  whose  statement  of  that  circumstance  was 
called  non  sum  informatus,  or  by  a  cognovit  actionem, 
or   more    shortly    cognovit,   by   which    the    defendant  CofjaucU. 
confessed  the  action,  and  suffered  judgment    to  be  at 
once  entered  up  against  him  (c).     But  it  is  now,  and  j,i,]ge'.s  culer. 
has  for  several  years  been  the  practice  for  the  parties 
to   an  action  to  recover  a  debt,  where   no  defence   is 
made,  to  obtain  by  consent  a  judge's  order,  autliorizing 
the  plaintiff  to  enter  up  judgment  against  the  defen- 
dant, or  to  issue  execution  against  him,  either  at  once 
and  unconditionally  {d),  or  more  frequently  at  a  future 
time,  conditionally  on  the  non-payment  of  whatever 
amount  may  be  agreed  on  (e).     Formerly  it  was  a  very 
common  practice  for  a  debtor  to   give  his  creditor  a 

(?/)  Stat.  46  &  47  Yict.  c.  52,  (<•)  3  Black.Comui.397;  Steplieii 

ss.  5,  9.  on  I'leadiiifj,  12ii. 

(s)  Ante,  p.  17.  i'l)  A  jiulgiueiit  obtaine;!  ou  a 

(a)  Stat.   32  &  33  Vict.   c.  62,  judge's  order  tor  immediate  jadg- 

s.  6  ;  Hume  v.  Druyff,  L.  R.   8  meiit  and  execution  is  the  sauie 

E.K.  214  ;  Colvcrson  v.  Bloomfield,  thing  as  a  judgment  by  nihil  dicit 

29   Ch.  D.   311.       See    Rules    of  cr  confession;  Bell  v.  Biih/ood,  8 

the  Supreme  Court,  1883,   Order  C.  B.   763  ;  Andrews  v.  Di-jijs,  4 

LXIX.  E.X.  827. 

{b)  Stat.  32  &  33  Vict.  c.   62,  [c)  See      Archbold  s      Queen  s 

s.   11  ct  seq.:    see  46  &  47  Vict.  Bench  Practice,  1294,  1297,  14tli 

c.  52,  s.  163  ;  53  k  54  Vict.  c.  71,  ed. 
s.  26. 

o  2 
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Warrant  of      ivcirvant  of  attorney  to  enter  up  judgment  against  liim, 
attoruoy.         -^^  ^^^  ^f  ggcurity  for  the   deht(/):  but   since   the 

(/)  A  warrant,  of  attorney  was  an  authority  from  the  intended 
debtor  to  certain  attorneys  to  a])pear  ibr  him  in  an  action  of  debt  at 
suit  of  tlie  intended  creditor,  for  the  amount  of  the  intended  judg- 
ment, and  thenuipon  to  confess  the  action  or  suffer  judgment  to  go  by 
default,  and  to  permit  judgment  to  be  forthwitli  entered  up  against 
the  intended  debtor  for  the  amount,  besides  costs  of  suit.  It  was 
generally  executed  as  a  security  for  a  smaller  sum  of  :noney,  usually 
ouedialf  of  the  amount  of  the  judgment  di^bt,  and  was  accordingly 
accompanied  by  a  defeazancc,  written  on  the  same  paper  or  parchment 
as  the  warrant  itself,  otherwise  the  warrant  was  void  ;  Reg.  Gen.  Hill, 
1853,  s.  27  ;  stats.  3  Geo.  IV.  c.  39,  s.  4  ;  32  &  33  Vict.  c.  62,  s.  26. 
This  defeazance,  as  its  name  imports,  defeated  the  full  operation  of  the 
warrant,  by  declaring  that  it  was  given  only  as  a  security  for  the 
smaller  sum  and  interest,  and  that  no  execution  should  issue  on  the  judg- 
ment to  be  entered  up  in  pursuance  of  the  warrant,  until  default  should 
hav^e  been  made  in  payment  of  such  sura  and  interest  at  the  time 
agreed  on  ;  but  that,  in  case  of  default,  execution  might  be  issued. 
The  defeazance  also  formerly  contained  an  agreement  that  it  should 
not  be  necessarj'  for  the  creditor  to  issue  a  writ  of  scire  facias,  or  do 
any  other  act  for  reviving  the  judgment  or  keeping  the  same  on  foot, 
although  no  proceedings  should  have  been  taken  thereupon  for  the 
space  of  one  year.  In  the  absence  of  such  a  provision,  no  execution 
could  formerly  be  issued  after  the  expiration  of  a  twelvemonth  from 
the  date  of  the  judgment,  without  the  expense  and  trouble  of  a  writ 
of  scire  facias,  calling  on  the  debtor  to  show  cause  why  execution 
should  not  be  issued  ;  stat.  13  Edw.  I.  c.  45.  But  since  the  Common 
Law  Procedure  Act,  1852  (stat.  15  &  16  Vict.  c.  76,  s.  128,  repealed 
by  46  &  47  Vict.  c.  49,  saving  the  jurisdiction  thereby  established, 
and  reserving  power  to  make  rules  of  court  as  to  the  matters  contained 
therein),  as  between  the  original  parties  to  a  judgment,  execution  may 
issue  at  any  time  within  six  years  from  the  recovery  of  the  judgment, 
without  the  necessity  of  an  application  to  the  Court ;  see  llules  of  the 
Supreme  Court,  1883,  Order  XLII.  rr.  22,  23.  A  warrant  of  attorney 
was  also  sometimes  given  for  entering  up  judgment  for  a  sum  of  money, 
in  order  to  secure  the  regular  payment  of  an  annuity  ;  in  which  case 
the  defeazance  of  course  expressed  that  no  execution  should  be  issued 
until  default  should  have  been  made  for  so  many  days  in  some  pay- 
ment of  the  annuity,  but  that,  in  case  of  such  default,  execution 
might  be  issued  fi'om  time  to  time  ;  see  Cuthbert  v.  Dobbin,  1  C.  B. 
278.  A  warrant  of  attorney  was  not  required  to  be  under  seal,  though 
it  generally  was  so  ;  Kinnersley  v.  Musscn,  5  Taunt.  264.  Collateral 
securities  were  required  to  be  noticed  in  the  defeazance ;  Morcll  v. 
Dubost,  3  Taunt.  235.  In  order  to  guard  against  any  imposition  in 
procuring  debtors  to  execute  warrants  of  attorney  or  cognovits  in 
ignorance  of  the  effect  of  such  instruments,  it  is  provided  that  a 
warrant  of  attorney  to  confess  judgment  in  any  personal  action,  or 
cognovit  actionem,  given  by  any  person,  shall  not  be  of  any  force, 
unless  there  is  present  some  attorney  of  one  of  the  suiierior  courts  on 
behalf  of  such  person,  expressly  named  by  him  and  attending  at  his 
request,  to  inform  him  of  the  nature  and  effect  of  such  warrant  or 
cognovit,  before  the  same  is  executed  ;  which  attorney  shall  subscribe 
his  name  as  a  witness  to  the  due  execution  thereof,  aud  thereby  declare 
himself  to  be  attorney  for  the  person  executing  the  same,  and  state 
that  he  subscribes  as  such  attorney  ;   and  a  warrant  of  attorney  or 
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Acts  of  ISnO  and  1804,  wliercLy  jiulgtnents  ceased  to 
operate  as  a  charge  upon  the  judgment  debtor's 
lands  {(j),  this  method  of  incurring  a  judgment  debt  has 
become  almost  obsolete.  As  creditors  were  formerly 
liable  to  be  defrauded  bv  their  debtors  civins:  secret 
warrants  of  attorney,  cognovits  or  judge's  orders  to 
some  favoured  creditors  to  the  prejudice  of  others, 
provision  has  been  made  by  modern  statutes  for  the 
filing,  formerly  in  the  office  of  the  Court  of  Queen's 
Bench,  but  now  in  the  central  office  of  the  Supreme 
Court,  of  all  warrants  of  attorney,  with  the  de- 
feazances  (Jt)  thereto,  and  of  all  cognovits,  and  of  all 
such  judge's  orders  as  before  mentioned,  or  of  copies 
thereof,  within  twenty-one  days  after  their  execution, 
otherwise  the  same  shall  be  deemed  fraudulent  and 
shall  be  void  (*).  And  a  list  of  such  warrants,  cognovits 
and  judge's  orders  (k),  and  also  an  index  of  the  names 
of  the  givers  (l),  is  directed  to  be  kept  open  to  public 
inspection  and  search. 

In  addition  to  judgment  debts,  other  debts  of  record  Recognizances 
are  recognizances  when  duly  enrolled  (»i),  and  statutes  ^^^^  statutes. 

cognovit  not  executed  in  manner  aforesaid,  shall  not  be  rendered  valid 
bj'  proof  that  the  person  executing  the  same  did  in  fact  understand 
the  nature  and  effect  thereof,  or  was  fully  informed  of  the  same. 
Every  acknowledgment  of  satisfaction  of  a  judgment  was  also  required 
to  be  attested  in  a  similar  manner.  See  stat.  32  &  33  Vict.  c.  62, 
ss.  24,  25,  re-enacting  1  &  2  Vict.  c.  110,  ss.  9,  10,  repealed  by  32  & 
33  Vict.  c.  83  ;  Potter  v.  Kicholson,  8  M.  &  AV.  294  ;  Ecvrard  v. 
PoppJeton,  5  Q.  B.  181  ;  Peacock  v.  Pickering,  18  Q.  B.  789  ;  Eeg. 
Gen.  Hill.  1853,  s.  80.  Warrants  of  attorney  to  confess  judgment  for 
securing  any  sum  or  sums  of  money  are,  with  some  exceptions,  liable 
to  the  same  duty  (one-eighth  jier  cent,  on  the  money  secured)  as  mort- 
gages for  the  like  purpose  ;  stat.  54  &  55  Vict.  c.  39,  First  Scliedule  ; 
Williams,  K.  P.  504,  n.  {y),  17th  ed. 

{g)  Stats.  23  &  24  Vict.  c.  38  ;  20  Q.  B.  D.  321.     The  twenty-one 

27  &  28  Vict.  c.   112  ;  see  Wil-  days  are  reckoned  exclusively  of 

liams,  R.  P.  248—251,  17th  ed.  the  day  of  execution  ;  WiUiams 

{h)  Ante,  p.  196,  n.  (/).  v.  Burgess,  12  A.  &  E.  635. 

\i)  Stats.  3  Geo.  IV.  c.  39,  ss.  [k)  Stat.  3  Geo.  IV.  c.  39   s  5 

1,  3  ;  32  &  33  Vict.  c.  62,  ss.  26  (/)  Stats.   6  &    7  Vict.    c.   66  ; 

—28  ;  42  &  43  Vict.  c.  78,  s.  5  ;  32  &  33  Vict.  c.  62,  s.  28. 
Goioan  v.   Wright,   18  Q.   B.   D.  {m't  Ghjnn  v.    Thorpe,  1   B.   & 

201  ;  PiC  Smith,  Ex  inirte  Broirn,  A.  153. 
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mciclmnt,  statutes  staple  and  recognizances  in  the 
nature  of  statutes  staple.  Tlie  three  last  are  now  quite 
obsolete.  A  recoo-uizance  is  an  obligation  entered  into 
before  some  Court  of  record  or  magistrate  duly  autho- 
rized, with  condition  to  do  some  particular  act,  as  to 
appear  at  the  assizes,  to  keep  the  peace,  or  to  pay  a 
debt(r;).  It  is  pa3^able  out  of  the  personal  estate  of 
the  debtor,  in  the  event  of  his  decease,  next  after  judg- 
ment debts  (o).  But  under  the  Bankruptcy  Act, 
1883  ip),  Avhen  the  estate  of  a  deceased  debtor  is 
distributed  in  bankruptcy,  both  judgment  debts  and 
recognizances  are  placed  on  a  level  with  ordinary 
debts. 

SpcpinltY  Next  in  importance  to  debts  of  record  are  specialty 

debts.  dd)ts,  or  debts  secured  by  special  contract  contained  in 

a  deed  {q).  These  are  of  two  kinds, — debts  by  specialty 
in  which  the  heirs  of  the  debtors  are  bound,  and  debts 
by  specialty  in  which  the  heirs  are  not  bound.  On 
the  decease  of  the  debtor,  both  these  classes  of  specialty 
debts  have  always  stood  on  a  level  so  far  as  regards 
their  payment  out  of  the  personal  estate  of  the  debtor. 
They  formerly  ranked  next  after  debts  of  record,  and 
took  precedence  of  all  debts  by  simple  contract  (7-),  with 
Arrears  of  tlie  exception  of  money  owing  for  arrears  of  rent,  to 
rent.  which  the  feudal  principles  of  our  law  gave  an  import- 

Precedence  of  a^^CQ  equal  to  that  of  debts  secured  by  deed  (s).     Debts 

specialties        i^    specialty  in  which  the  heirs  were  bound  had,  how- 

liindiiig  the  ^      >  -  ... 

heir.  ever,  a  precedence  over  those  in  which  the  heirs  were 

not  bound,  in  case  the  real  estate  of  the  debtor  should 

have  been    resorted   to   on  his  decease  (/)  ;    unless    he 

should  have  charged  his  real  estates  by  his  will  with  the 

(?0  2  Black.  Comm.  341.  (r)  Pinchons  cn^r,  9  Kep.  88  b. 

{o)  Williams  on  Executors,  pt.  (s)  Wentworth's  Executors.  284, 

iii.  bk.  2,  c.  2,  s.  2.  14tli   ed.  ;     Clavgh  v.   French,   2 

(p)  Stat.  46  &  47  Vict.  c.  52,  Coll.  277. 

s.  125  ;  see  anir,  p.  192.  {t)  See  Willianis,    K.    P.    255, 

[q)  2  Blnck.  Comm.  465.     See  17th  ed.;  Richardson   v.  Jenkins, 

ante,  p.  153.  1  Drew.  477,  483. 
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paynioat  of  his  debts,  in  which  case  all  the  creditor.s  of 
every  kind  woukl  have  been  paid  out  of  the  produce  of 
such  real  estates,  without  any  preference  (u).  But  an  rriority  of 
Act  passed  in  the  year  18G9  abolished  the  distinction  j^Jjts'l[]J'o. 
as  to  priority  of  payment  which  formerly  existed  between  lisheJ. 
the  specialty  and  simple  contract  debts  of  deceased 
persons  (.r)  ;  providing  that  in  the  administration  of  the 
estates  of  persons  dying  after  that  year  all  creditors,  as 
well  specialty  as  simple  contract,  shall  be  treated  as 
standing  in  equal  degree,  and  be  paid  accordingly  out 
of  the  assets  (whether  legal  or  equitable)  of  such 
deceased  persons  ;  without  prejudice,  nevertheless,  to 
any  lien,  charge  or  other  security  which  any  creditor 
may  hold  or  be  entitled  to  for  the  payment  of  his  debt. 
And  now,  as  we  have  seen  (y),  the  estates  of  deceased 
debtors,  which  are  insufficient  to  pay  all  their  debts  in 
full,  may  be  administered  in  bankruptcy  and  distributed 
according  to  the  law  of  bankruptcy. 

For  the  sake  of  the  advantage  of  priority  which 
miojht  have  been  gained  on  the  decease  of  the  debtor, 
his  heirs  were  usually  bound  in  every  specialty  debt. 
The  deed  creating  the  debt  may  be  a  deed  of  covenant, 
or  a  bond,  or  a  contract  under  seal.  The  old  form  of  Covenant. 
a  covenant  ran  thus  :  "  And  the  said  (debtor)  doth 
hereby  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenant  with  the  said  (creditor),  his  executors 
and  administrators,"  to  pay,  &c.  A  bond  was  in  the  Boml, 
following  form  :  "  Know  all  men  by  these  presents,  that 
I  (debtor),  of  (sucJt  a  i^lace),  am  held  and  firmly  bound 
to  (creditor),  of  {such  a  place),  in  the  penal  sum  of 
1,000/.  of  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  (creditor),  or  to  his  certain  attorney,  executors, 
administrators,  or  assigns,  for  which  payment  to  be  well 

(k)  Williams,    R.     P.    256—8,  important  Act  to  the  late  Mr.  J. 

17th  eil.  Hiiide  Palmer,  Q.C. 

(.r)  Stat.   32  &  33   Viet.  c.  46.  (?/)  Stat.  46  &   47   Vict.  c.  52, 

The  public  are  indebted  for  this  s.  \2o,  ante,  pp.  191,  192. 
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and  truly  made  I  bind  myself,  my  heirs,  executors  and 
administrators,  and  every  of  them,  firmly  Ly  these 
presents.  Sealed  with  my  seal.  Dated  this  1st  day  of 
January,  1848."  In  both  of  the  above  cases  it  will  be 
observed  that  the  executors  and  administrators  were 
bound  as  well  as  the  heirs.  This,  however,  was  not 
absolutely  necessary  ;  and  the  covenant  or  bond  would 
formerly  have  been  equally  effectual  if  the  heirs  only 
had  been  named  in  it  (z).  By  the  Conveyancing  Act 
of  1881  (a),  a  covenant,  and  a  contract  under  seal,  and 
a  bond  or  obligation  under  seal  made  after  the  31st  of 
December,  1881,  thougli  not  expressed  to  bind  the 
heirs,  shall  operate  in  law  to  bind  the  heirs  and  real 
estate,  as  if  heirs  Avere  expressed ;  unless  a  contrary 
intention  be  declared.  So  that  there  is  now  no  necessity 
for  the  express  mention  either  of  the  heirs  or  of  the 
executors  or  administrators  of  the  person  to  be  bound 
by  any  covenant,  bond,  or  contract  or  obligation  under 
seal ;  and  such  instruments  are  constantly  drawn  with- 
out naming  them  (b). 

Single  bond.  A  bond  in  the  form  above  mentioned,  without  any 
addition  to  it,  is  called  a  single  bond.  Bonds,  however, 
have  usually  a  condition  annexed  to  them,  that,  on 
the  person  bound  (called  the  obligor)  doing  some  speci- 
fied act  (as  paying  money  when  the  bond  is  to  secure 

Bond  with  the  payment  of  money),  the  bond  shall  be  void.  The 
condition  of  an  ordinary  money-bond  is  as  follows  : 
"  The  condition  of  the  above-written  bond  or  obligation 
is  such,  that  if  the  above-bounden  (debtor),  his  heirs, 
executors  or  administrators,  should  pay  unto  the  said 
(creditor),  his  executors,  administrators  or  assigns,  the 

(z)  Co.  Litt.   209  a  ;  Barlcr  v.  s.     09  ;    s^e   Williams's   Convcy- 

Fox,    2  Wms.   Saund.  136.     See  uncing  Statutes,  234. 
ante,   p.    29,    n.    (?i),    "VVillianis's  (6)  See  AVilliams's  Conveyanc- 

Conveyaiiciug  Statutes,  234,  498,  iiig  Statutes,    234,   235,  498,' 499, 

note  {a).  f'Ol,  502,  529. 

(a)  Stat.  44  &   45  Vict.  c.  41, 


condition. 
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full  sum  of  500^.  {usually  half  the  amount  named  in  the 
'penalty)  of  lawful  money  of  Great  Britain,  with  interest 
for  the  same  after  the  rate  of  5Z.  per  cent,  per  annum, 

upon  the day  of now  next  ensuing,  v/ithout 

any  deduction  or  abatement  whatsoever,  then  the  above- 
written  bond  or  obligation  shall  be  void,  otherwise  the 
same  shall  remain  in  full  force."  Bonds  with  con- 
ditions of  this  kind  have  been  long  in  use.  In  former 
times,  when  the  condition  was  forfeited,  the  whole 
penalty  was  recoverable  (c).  Equity  subsequently  in- 
terfered, and  prevented  the  creditor  from  enforcing 
more  than  the  amount  of  the  damage  which  he  had 
actually  sustained.  The  Courts  of  law  at  length  began 
to  follow  the  example  of  the  Courts  of  equity;  and 
according  to  a  course  of  proceeding,  of  which  there  are 
many  examples  in  the  history  of  our  law,  the  legislature 
more  tardily  adopted  the  rules  which  had  already  been 
acted  on  in  the  Courts  ;  and  by  a  statute  of  the  reign 
of  Queen  Anne  it  was  provided,  that,  in  case  of  a  bond 
with  a  condition  to  be  void  upon  payment  of  a  lesser 
sum,  at  a  day  or  place  certain,  the  payment  of  the 
lesser  sum  with  interest  and  costs  shall  be  taken  in  full 
satisfaction  of  the  bond,  though  such  payment  be  not 
strictly   in  accordance  with  the  condition  ((?).  ■  But  if  Creditor  can 

the  arrears  of  interest  should  accumulate  to  such  an  ^'''^°^t^ '^^  xi. 

more  than  the 

amount  as,  together  with  the  principal,  to  exceed  the  penalty. 

penalty  of  the  bond,  the  creditor  can  claim  no  more 

than  the  penalty  either  at  law  (e)  or  in  equity  (/).     If,  Except  in 

however,  there  be  special  circumstances  in  the  creditor's  ^P^^-'i'^^  *^"'" 
.  ^  .  oumstances, 

favour,  as  if  he  have  a  mortgage  also  for  the  principal 
and  interest  {g),  or  if  the  debtor  has  been  delaying  him 

(c)  Litt.  s.  840.  303. 

{d)  Stat.   4   &  5  Anne,  c.    16,  (/)  Clarke  y.  Seton.  &Yes.  All  ; 

ss.  12,  13.     See  3  Bur.   1373  ;  2  Hughrs  v.  IVynnc,  I  My.  k  Keen, 

Bla.   Com.   341  ;  Smith  v.  Bond,  20  ;  Hatton  v.  Harris,  1892,  A,  C. 

10   Biiig.    125  ;  S.   C.    3   Moo.    &  547,  565. 

Scott,  528;  James  v.   Thomas,  5  {(j)  Clarke  x.  Lord  Abingdon,  17 

B.  &Ad.  40.  Ves.  106. 

(e)   Wild  V.    Clajkson,   6  T.  K. 
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bv  vexatious  proceedings  (/^),  equity  will  then  aid  him 
to  the  full  extent  of  his  demand  (7'). 


Bonds  for 
performaiire 
of  agiee- 
ments. 


Assignment 
of  breaches. 


Bonds  are  frequently  given,  not  only  for  securing  the 
payment  of  money  on  a  given  day,  but  also  with  con- 
ditions to  be  void  on  the  performance  of  many  other 
acts  agreed  to  be  done,  or  on  the  payment  of  money  by 
instalments.  In  such  cases  the  law  anciently  was,  that, 
on  the  breach  of  any  part  of  the  condition,  the  whole 
penalty  became  due  :  and  judgment  and  execution  might 
be  had  thereon,  subject  only  to  the  control  of  a  Court 
of  equity  on  application  to  it  for  relief.  But  afterwards 
in  such  cases  the  obligee  (or  person  to  whom  the  bond 
was  made)  was  required,  in  bringing  his  action,  to  state 
or  assign  the  breaches  which  had  been  made  by  the 
obligor  (/t)  ;  and  although  judgment  was  still  recovered 
for  the  whole  penalty,  execution  of  such  judgment  was 
allowed  to  issue  only  for  the  damages  in  respect  of  the 
breaches  actually  committed  ;  and  the  judgment  re- 
mained as  a  further  security  for  the  damages  to  be 
sustained  by  any  future  breach  (l).  So  the  law  still 
remains,  notwithstanding  the  changes  in  procedure 
made  by  the  Judicature  Acts  (»<).  Although  bonds 
and  covenants  have  been  deprived  of  all  priority  in 
administration  over  simple  contract  debts,  they  still 
continue  in  use.  And  the  fact  that  a  bond  or  covenant 
may  be  enforced  at  any  time  within  twenty  years, 
whilst  a  simple  contract  debt  cannot  be  enforced  after 
six  years,  is  a  reason  for  their  employment. 

Lad- 


{h)  Grant  v.  Grant,  .3  Sim.  430. 

(i)  6  Ves.  416.  Bonds  for  se- 
cnriiig  the  payment  or  repay- 
ment of  money,  or  the  transfer  or 
letransfer  of  stock,  are  liable  to 
the  same  ad  valorem  dnty  as  moit- 
gages  for  the  like  ]inrpofce  ;  stat. 
54  &  55  Vict.  c.  3St,  first  sche- 
dule ;  Williams,  R.  P.  504,  n.  (y), 
17th  ed. 

(k)  See  the  judgment  of  Parke, 
B.,  in   Grey  v.    Friar,   15  Q.  B. 


891,    910  ;    Wheclhoiisc   v. 
brooke,  3  H.  &  N.  291. 

(/)  Stat.  8  &  9  "Will.  III.  c.  11, 
s.  8  ;  Hardy  v.  Bern,  5  T.  K.  636  ; 
Willouyhliy  v.  Swinton,  6  East, 
550  ;  1  Wnis.  Saund.  57,  n.  (1)  ; 
Hurst  V.  Jennings,  5  B.  &  C.  950  ; 
S.  C.  8  Dow.  &  Ry.  424. 

(»/)  Tuthcr  V.  Caralampi,  21 
Q.  B.  D.  414  •  ?ee  ante,  pp.  20, 
138—140. 
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The  last  and  most  numerous,  tliough  least  important  Simple  con- 
class  of  debts  in  the  eye  of  the  law  are  debts  by  simple 
contract  (?i),   which  axe  all  debts   not  secured  by  the 
evidence  of  a  Court  of  record,  or  by  deed  or  specialty. 
On  the  decease  of  the  debtor,  these  debts  were  formerly 
payable  out  of  his   personal  estate,  by  his  executor  or 
administrator,  subsequently  to  all  debts  of  record  or  by 
specialty,  except  voluntary  bonds,  which  were  payable  Voluntary 
after  all   simple  contract  debts,  but  before  any  of  the  ''O"'^'*- 
legacies  (o).     But  now,  as  we  have  seen,  all  simple  con- 
tract debts  are  payable  'p'-'-^'i  2^"''^'^'^'^  with  debts  secured 
by  specialty.     Voluntary   bunds    and   covenants  under  Voluntory 
seal   still   continue  in  use,  inasmuch  as  an  agreement     "'^ ''"' 

'  _  _         -^  _  covenants, 

made  by  deed  is  binding  without  any  consideration  (p), 
and   an   action  at   law    mny  consequently  be   brought 
upon    a    voluntary    deed    which    would    not    otherwise 
lie  upon  a  mere  voluntary  promise.     In  administration 
voluntary  bonds  and  covenants  are  still  payable  after 
other    debts   for    valuable    consideration  whether  spe- 
cialty or  simple  contract.     But  in  bankruptcy,  and  in 
the  administration  in  bankruptcy  of  a  deceased  debtor's 
estate,  voluntary  bonds  and  covenants  are  payable  2)ciri 
passu  with  other  debts  (5).     Debts  secured  by  bills  of  i-ji),,  .^^d 
exchange  and  promissory  notes  have  no  preference  over  I'otes. 
the   other  simple   contract  debts    of   the   deceased  (r). 
A  particular  kind  of  simple    contract    debt    deserving  Money  at  a 
special  mention  is  what  is  commonly  called  money  or  '^''^"l^- 
cash    at   a    banker's.     Money  paid  into    a    bank    to   a  ■ 
customer's    account    is    really  lent   to    the    banker    to 
spend,  so  that  the  property  in  the  particular  coins  paid 
in  passes  to  the  banker  (s),  who  merely  becomes  bound 
to  repay  an  equal  amount  (t).     The  relation  of  a  banker 

{n)  Ante,  p.  15.5.  Re  Steu-art,  S  Cli.  D.  C21  ;  ante, 

(0)  Lomas  v.   JVright,  2  My.  &  p.  192. 
Keen,  769  ;   Watson  v.  Parker,  6  (?•;    Ycoinaii    v.    Bradsharv,    3 

Beav.  283.  Salk.  164. 

(;;)  Ante,  p.  154.  (s)  Ante,  p.  68. 

[q)  Stat.  46  &  47  Vict.  c.  52,  [t)  Ante,  p.  183,  and  n.  [i). 

ss.  40,    125  ;  Ex  parte  Fotting'ir, 
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to  his  customer  is  therefore  that  of  a  debtor  to  his 
creditor,  with  a  super-added  obligation  on  the  former 
to  honour  his  customer's  cheques,  so  long  as  the 
balance  to  the  holder's  credit  is  sufficient  to  meet 
them  (u). 

Former  de-  It  will  be  seen,  then,  that  according  to  the  common 

lawo"debtor  ^^^^  ^^  England,  there  were  five  principal  kinds  of 
and  creditor,  debts,  namely,  ci'own  debts,  judgment  debts,  specialty 
debts  in  which  the  heirs  were  bound,  specialty  debts  in 
which  the  heirs  were  not  bound,  and  simple  contract 
debts.  Each  of  these  classes  had  a  law  of  its  own,  and 
remedies  of  varying  degrees  of  efficacy.  According  to 
natural  justice  one  would  suppose  that  all  creditors  for 
valuable  considei'ation  should  have  an  equal  right  to 
be  paid  ;  or  if  any  difference  were  allowed,  that  those 
who  could  least  afford  to  lose  should  be  preferred  to  the 
others.  Our  law,  however,  took  precisely  the  opposite 
course,  and,  for  reasons  which  certainly  illustrate  the 
history  of  England,  gave  and  still  gives  to  the  crown, 
representing  the  public  in  the  aggregate,  who  can  best 
afford  to  lose,  a  decided  preference  over  private  creditors, 
whose  loss  may  be  their  ruin.  Again,  a  debt  admitted 
without  dispute  gave  the  creditor  far  less  advantage 
than  a  debt  wliich  had  been  contested  and  decreed  to  be 
paid  by  the  judgment  of  a  Court  of  record.  The  proper 
function  of  a  Court  of  Judicature  would  seem  to  be  the 
settlement  of  disputes.  In  our  law,  however,  the  judg- 
ment of  the  Court  was  permitted  to  be  made  use  of,  not 
only  to  settle  contested  claims,  but  also  as  a  better 
security  for  money  admitted  to  be  due(x).  The  reason 
of  this  perversion  of  the  proper  end  of  a  judgment  was 
the  superior  advantages  possessed  by  a  creditor  having 
a  judgment  in  his  favour.     So  long,  however,  as  the 

(u)  Parker  v.  Marchcmt,  ]  Ph.        28,  36,  44,  45. 
356,  361  ;  Pott  v.  Clegg,  16  M.  &  (.r)  See  ante,  p.  196,  and  n.  (/). 

W.  321  ;  Foley  v.  Hill,  2  H.  L.  C. 
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Court  exercises  its  legitimate  function  of  deciding  on 
contested  claims,  there  seems  to  be  no  reason  why  a  debt 
established  by  the  decision  of  the  Court  should  have  any 
preference  over  one  which  has  never  been  disputed. 
Practically  there  are  but  two  reasons  why  payment  of 
a  debt  is  withheld,  namely,  either  because  the  debtor, 
though  able  to  pay,  doubts  his  liability,  or  because  he  is 
unable  to  pay,  though  he  knows  he  is  liable.  In  the  first 
case  an  action  at  law  decides  the  question  ;  but  the  judg- 
ment given  by  the  Court  in  exercise  of  its  proper  function 
is  scarcely  ever  followed  by  the  taking  out  of  execution. 
The  debt  being  established,  the  debtor  pays  it,  and  the 
judgment  is  immediately  satisfied.  The  creditor  has 
the  advantage  of  the  decision  of  the  Court,  but  he  has  no 
occasion  for  any  of  those  extraordinary  remedies  to  which 
his  position  as  a  judgment  creditor  formerly  entitled  him. 
If,  however,  the  debtor  is  unable  to  pay,  judgment  is 
obtained  merely  for  the  sake  of  its  fruit.  The  creditor 
endeavours,  by  suing  out  an  execution,  to  obtain  an 
advantage  over  other  creditors,  who  may  not  have  put 
themselves  and  the  debtor  to  the  same  trouble  and 
expense.  But  inability  to  pay  one  debt  is  presumptive 
evidence  of  inability  to  pay  others  :  and  when  a  man  is 
unable  to  pay  all  his  creditors  in  full,  it  is  time  that  a 
distribution  should  be  made  of  his  property  amongst  his 
creditors  rateably.  The  extraordinary  privileges  con- 
ferred on  a  judgment  creditor  seemed,  therefore,  inmost 
cases,  practically  to  end  in  an  undue  preference  of  a 
pressing  creditor  over  others  who  had  as  good  a  right 
to  be  paid.  With  respect  to  the  three  last  classes  of 
debts,  namely,  debts  by  specialty  in  which  the  heirs  are 
bound,  those  in  which  the  heirs  are  not  bound,  and 
simple  contract  debts,  the  distinctions  between  them 
served  principally  to  mark  the  steps  of  the  struggle  by 
which  the  rights  of  creditors  were  at  length  obtained. 
The  trophies  of  a  victory  so  hardly  won  could  scarcely 
be  expected  to  present  a  very  orderly  appearance.    The 
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rights  of  these  creditors  accordingly  varied  with  the 
accident  of  the  death  of  the  debtor,  "with  the  proportion 
which  his  real  estate  might  have  borne  to  liis  personalty, 
and  with  the  circumstance  of  his  having  or  not  having 
charged  his  real  estate  by  his  will  with  the  payment  of 
his  debts  ;  although  he  could  bring  them  all  to  a  level 
by  becoming  a  bankrupt  if  he  pleased.  So  far  as 
judgments  are  concerned,  the  law  of  debtor  and  creditor 
was  placed  upon  a  more  reasonable  footing  ])y  a  pro- 
vision in  the  Bankruptcy  Act,  18GI  (y),  by  which  the 
seizure  and  sale  of  the  goods  of  a  trader,  on 
an  execution  for  a  sum  exceeding  50/.,  was  made 
an  act  of  bankruptcy.  And  under  the  present 
law,  as  w^e  have  seen  (z),  any  debtor  commits  an 
act  of  Ixinkruptcy,  if  execution  against  him  has  been 
levied  by  seizure  of  his  goods  under  process  in  any 
action  in  any  Court,  or  in  any  civil  proceeding  in  the 
Hi^h  Court,  and  the  goods  have  been  either  sold  or 
held  by  the  sheriff  for  twenty-one  days.  The  Act 
which  placed  specialty  and  simple  contract  creditors  on 
the  same  footing  at  the  debtor's  decease  (a)  was  an 
important  further  step  in  the  right  direction.  So  was 
the  Ecclesiastical  Dilapidations  Act,  1871  (6),  by  which 
claims  for  dilapidations  made  by  a  succeeding  incumbent 
against  the  personal  representatives  of  his  predecessor 
now  rank  with  other  debts.  And  the  provisions  of  the 
Bankruptcy  Act,  1883  (c),  by  which  the  estates  of 
deceased  debtors  may  be  administered  in  bankruptcy, 
and  will  then  be  distributable  according  to  the  law  of 
bankruptcy,   mark   a  further  advance    in    the    way  of 

{y)  Stat.  24  &  25  Vict.  c.  134,  (,;)  Stat.   53  &  54  Vict.  c.  71, 

s.  73,  repealed  bj'^  stat.   32  &  33  s.  1,  replacing  46  &  47  Vict.  c.  52, 

A'ict.    c.     83.      The    Baukruptcj'  s.    4,    sub-sect.    1   (c)  ;   see   ante. 

Act,    1869,    contained    a   similar  p.  98. 

]irovision  with  respect  to  execu-  («)  Stat.  32  &  33  Vict.  c.  46. 

tions  for  sums  of  not   less  than  (6)  Stat.  34  &  35   Vict.   c.  43  ; 

bOl.  ;   Stat.   32  &  33  Vict.  c.  71,  ante,  p.  145. 

s.   6,  par.   (5),   repealed  by  stat.  (c)  Stat.  46  k  47  Vict.    c.   52, 

46  &  47  Vict.  c.  52,  s.  169.  s.  125  ;  ante,  p.  191. 
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(A.)  l>y  executors  or  adiiiiiiistrators,  and  in  the  adininistratiou  in  the  Chancei 
Division  of  deceased  persons'  estates. 

1.  Crown  debts  ;  ante,  pp.  189,  190. 

■2.  Debts  to  M-hich  priority  is  given  by  particular  statutes   as  money  due  to  the  parisli  fr* . 
overseers   of  the   poor  ;  17  Geo.  II.  c.  38,    s.    3  ;  and  money  due  to   a   registered   Frinidl 
Society  from  its  officer  in  respect  of  funds  of  the  society  in  his  possession  ;  38°&  39  Vict.  c.  6( 
s.  ir>(7)  ;  Re  Miller,  Ex  -parte  Official  lleceiver,  1893,  1  Q.   B.   327;  see  Wms.  Exors.  pt. 
bk.  2,  Ch.  2,  s.  1,  pp.  856  ct  seq.,  9th  ed.  ;  2  Seton  on  Decrees,  1200,  r)th  ed. 

3.  Registered  judgments  obtained  against  the  deceased  ;  ajite,  pp.  191,  192,  and  cases  cite 
in  notes  (b)  (/). 

4.  Judgments  obtained  against  tlie  executor,  or  administrator,  whether  registered  or  ui 
registered;  ante,  pp.  191,  192,  and  cases  cited  in  notes  (^O,  (/")  ;  see  2  Seton  on  Decreei 
1201,  5th  ed. 

").   Recognizances  and  statutes  ;  ante,  p.  197. 

'}.  Otlier  debts  incurred  for  vahie,  whether  by  special  or  simple  contract,  inchiding  jud^ 
nieuts  obtained  against  the  deceased,  but  not  duly  registered  ;  ante,  pp.  191,  199,  203  ;  S€ 
2  Seton  on  Decrees,  1202,  .")th  ed. 

7.  Debts  in  respect  of  any  loan  to  a  person  engaged  or  about  to  engage  in  any  business  on 
contract  that  a  lender  shall  receive  a  rate  of  interest  varying  with  the  profits,  or  shall  receive 
share  of  the  ])rofits  of  tlie  business,  or  in  respect  of  the  share  of  the  profits  contracted  for  by 
seller  of  the  goodwill  of  a  Imsiness  in  consideration  of  a  share  of  the  profits  ;  stat.  .^j3  &  54  Vict 
c.  39,  s.  3.  replacing  28  k  29  A''ict.  c.  36,  s.  5  ;  post,  pt.  3,  Ch.  2. 

8.  Voluntary  bonds  and  covenants  ;  ante,  p.  203. 

An  excinitor  or  administrator  may  retain  a  debt  due  to  himself  from  the  deceased  out  ( 
legal  assets  in  preference  to  all  other  del)ts  of  the  same  degree  ;  ^jos/",  pt.  3,  Ch.  3,  4.  And 
landlord  may  distrain  for  rent  due  to  him  from  the  deceased  as  far  back  as  on'e  year  froi 
the  making  of  the  distress,  if  the  tenancy  were  within  the  Agricultural  Holdings  (England 
Act,  1883  (46  k  47  Vict.  c.  61,  s.  44),  and  six  years  from  the  time  of  the  distress  in°othe 
cases;  3  &  4  Will.  IV.  c.  27,  s.  42;  see  Jle  Fryman's  Estate,  38  Ch.  D.  468.  Secure 
creditors  are  now  governed  by  the  same  rules  as  prevail  in  bankruptcy  ;  mite,  p.  192.  n.  (  /). 
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(B.)  In  bankruptcy  and  in  tlie  administration  in  bankruptcy  of  the  insolvent 
estates  of  deceased  persons  (see  stat.  4G  &  47  Vict.  c.  52,  ss.  40,  125,  amended 
by  51  ct  52  Vict.  c.  62). 

1.  Money  due  to  a  registered  friendlj'-  society  from  its  officer  in  respect  of  funds  of  the  society 
in  his  possession;  stat.  38  &  39  Vict.  c.  60,  s.  15  (7.) ;  Itc  Miller,  Ex  jmrtc  Official  Receiver, 
1893,  1  Q.  B.  327. 

2.  (a)  All  parochial  or  other  local  rates  due  from  the  bankrupt  or  the  deceased  at  the  date  of 
the  receiving  order  or  his  death,  as  the  case  may  be,  and  liaving  become  due  and  paj'able  with- 
in twelve  months  next  before  that  time,  and  all  assessed  taxes,  hind  tax,  property  or  income 
tax  assessed  on  the  bankrupt  or  the  deceased  up  to  the  5th  of  April  next  before  the  date  of  the 
receiving  order  or  his  death,  as  the  case  may  be,  and  not  exceeding  in  the  whole  one  year's 
assessment. 

(b)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to  the  bankrupt 
or  the  deceased  during  four  months  before  the  date  of  the  receiving  order  or  his  death,  as  the 
case  may  be,  not  exceeding  £50. 

(c)  AH  wages  of  any  labourer  or  workman  not  ex(?eeding  ^'lo,  whether  payable  for  time  or 
for  piece  work,  in  respect  of  services  rendered  to  the  bankrupt  or  the  deceased  during  two 
months  before  the  date  of  the  receiving  order  or  his  death,  as  the  case  may  be  :  provided  that 
where  any  labourer  in  husbandry  has  entered  into  a  contract  for  the  payment  of  a  portion  of 
his  wages  in  a  lump  sum  at  the  end  of  the  year  of  hiring,  he  shall  have  priority  in  respect  of 
the  whole  of  such  sum,  or  a  part  thereof,  as  the  Court  may  decide  to  be  due  under  the  contract, 
proportionate  to  the  time  of  service  \ip  to  the  date  of  the  receiving  order  or  the  death,  as  the 
case  niay  be. 

The  debts  specified  under  (2)  rank  equally  as  between  themselves,  and  are  to  be  paid  in  full, 
unless  the  property  of  the  bankrupt  or  the  deceased  is  insufficient  to  meet  them,  in  which  case 
tlicy  are  to  abate  in  equal  proportions  between  themselves.  They  are  also  to  be  discharged 
forthwith,  so  far  as  the  property  is  sufficient  to  meet  them. 

3.  All  other  debts  proved  pari  passu  :  except  that 

4.  Nothing  is  recoverable  in  respect  of  a  loan  to  a  person  engaged  or  about  to  engage  in  any 
Itnsiness  on  a  contract  that  the  lender  shall  receive  a  rate  of  interest  varying  with  the  profits, 
or  shall  receive  a  share  of  the  profits  of  the  business,  or  in  respect  of  tlie  share  of  the  profits 
contracted  for  by  the  seller  of  the  goodwill  of  a  business  in  consideration  of  a  share  of  the 
profits,  until  the  claims  of  the  other  creditors  of  the  borrower  or  buyer  for  valuable  consideration 
in  money  or  money's  worth  have  been  satisfied  ;  stat.  53  &  54  Vict.  c.  39,  s.  3,  replacing 
28  &  29  Vict.  c.  86,  s.  5  ;  post,  pt.  3,  cli.  2. 

A  landlord  may  only  di.strain  after  the  commencement  of  a  bankruptcy,  or  an  order  for 
administration  in  bankruptcy  of  a  deceased  person's  estate,  for  six  months'  rent  due  prior  to  the 
date  of  the  order  of  adjudication,  or  order  for  administration,  as  the  case  mny  be  ;  and  if 
a  landlord  distrain  on  the  goods  of  a  bankrupt  witliin  three  months  before  the  date  of  the 
receiving  order  or  order  for  administration,  the  debts  .specified  under  (2),  above,  will  be  a  first 
charge  on  tlie  goods  so  distrained  on  ;  stat.  46  &  47  Vict.  c.  52,  s.  42,  amended  by  51  &  52 
Vict.  c.  62,  s.  1,  sub.  ss.  4,  6,  and  53  &  54  A^'ict.  c.  71,  s.  28.  It  appears  tliat  the  executor  or 
administrator  will  lose  the  right  of  retainer  of  his  own  debt,  if  an  onler  be  made  for  the 
administration  in  bankruptcy  of  the  deceased's  estate  ;  post,  pt.  3,  ch.  3. 

A  secured  creditor  {i.e.,  a  person  holding  a  mortgage,  charge,  or  lien  on  the  property  of  the 
debtor,  or  any  part  thereof,  as  a  security  for  a  debt  due  to  him  from  the  debtor)  may  either 

(1)  rely  on  his  securit)',  and  not  prove  for  any  debt,  or 

(2)  realize  his  security,  and  prove  for  any  balance  of  his  debt  remaining  unsatisfied,  or 

(3)  surrender  his  security,  and  prove  for  his  whole  debt,  or 

(4)  set  a  value  on  his  security,  and  receive  dividends  on  the  balance  of  his  debt.  See  stat. 
46  k  47  Vict.  c.  52,  s.  168,  and  second  schedule,  rules  9  -17. 

Under  the  Stannaries  Act,  1887  (50  &  51  A'^ict.  c.  43,  ss.  4-10),  miners  employed  in  mines  in 
the  stannaries  of  Cornwall  and  Devon  are  given  a  first  charge  on  certain  assets  of  the 
persons  or  company  working  the  mines  for  three  mouths'  wages  for  each  person. 
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securing  a  uniform  rule  for  the  payment  of  debts.     But 

it  is  to  be  regretted  that  the  bankruptcy  rules  as  to  the 

priority  of  debts  have  not  been  made  directly  applicable 

in  the  administration  of  deceased  persons'  estates.     At 

present,  the  executor  or  administrator  of  a  man  dying 

insolvent  is  bound  to  pay  his  debts  in  the  old  order, 

which  gives  priority   to   crown  debts,  judgments  and 

recognizances,  and  postpones  voluntary  bonds  to  debts 

incurred  for  value  ;  and  the  same  order  is  observed  in 

the  administration  of  deceased  persons'  estates  in  the 

Chancery  Division  of  the   Court :    but  if  the   estate 

be   administered  in  hauhruptcy,  the  priority  of  debts 

■will  be   determined  by  the  law  of  bankruptcy,  whicli 

places  all  these  liabilities  on  an  equal  footing,  but  gives 

a  certain  preference  to  rates,  taxes,  and  clerks',  servants', 

labourers',  and   workmen's   wages  {d).     The  law  as  to 

priority  of  debts  is  again  different  in  the  winding-up  Winding-up 

of  joint-stock  companies,  where  the  Crown  appears  to  coiiranies''^ 

retain  its  prerogative  of  preferential  payment  (e) ;  subject 

to  which,  the  same  debts  as  are  preferred  in  bankruptcy 

are  to  be  paid  in  priority  to  all  others  (/),  which  rank 

equally  for  payment  {g).    The  accompanying  table  shows 

the  exact  order  of  the  payment  of  debts  by  executors, 

or  in  administration  in  the  Chancery  Division,  and  in 

bankruptcy.     It  will  be  seen  that  the  matter  is  further 

complicated  by  the   priorities  given    to    certain  debts 

by  partiodar  statutes.     It  is  surely   time   that  debts 

{d)  Stat.   46  &  47  Vict.  c.  52,  the    winding-up    of  a   company, 

ss.  40,  125,  amended  by  51   &  52  which  is  his  tenant,  see iic  I'm(/i';/-s' 

A''ict.  c.  62  ;  see  Re  Williams,  36  North  Staffordshire  Carryiny  Co., 

Ch.  D.  573  ;  Re  Lord  Churchill,  L.     R.    19    Eq.    60  ;    Thomas  v. 

39    Ch.    D.    174;    Re   Raker,   44  Patent  Lionite  Co.,  17  Ch.D.  250  ; 

Ch.  D.  262.  Re   Lancashire    Cotton    Spinniwj 

(e)  Ante,  p.  190,  u.  {u).  Co.,  35  Ch.  D.  656  ;  stat.  51  &5"2 

(/)  Stat.  51  &  52  Vict.  c.  62.  Vict.  c.  62,  s.  1,'  sub-s.  4.   Secured 

{(/)  Re    Vron    Colliery  Co.,   20  creditors,  upon  the  winding-up  of 

Ch.  D.  442,  446  ;  Re  Thurso  Neic  a  company,  which  is  theii  debtor, 

Gas  Co.,  42  Ch.  D.  486,  491,  492.  are   now   governed  by   the  same 

As  to  the  restriction  placed  upon  rules  as  prevail   in  bankruptcy  ; 

a  landlord's  right  to  distrain  for  stat.  38  &  39  Vict.  c.  77,  s.  10. 

rent,  after  the  commencement  of 
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were  made  payable  in  the  same  order  in  every  case  of 
insolvency. 

Interest  on  The  next  Subject  which  claims  our  attention  is  that 

debts.  of  interest  upon  debts.     The    absurd   prejudice  which 

anciently  caused  interest,  under  the  name  of  usury,  to 
be  considered  unlawful,  retained  some  hold  upon  our 
law  Ion  ST  after  the  taking  of  interest  was  rendered  lawful 
by  act  of  parliament  (h).  In  ordinary  cases  a  debtor 
was  allowed  to  withhold  payment  of  his  debt,  without 
being  obliged  to  give  to  his  creditor  the  poor  recom- 
pense of  interest  on  the  money  he  was  making  use  of 
for  his  own  benefit.  For  it  was  a  general  rule  of  law, 
that  interest  was  not  payable  on  any  debts,  whether  by 
specialty  or  simple  contract,  unless  expressly  agreed  on, 
or  unless  a  promise  could  be  implied  from  the  usage  of 
trade  or  other  circumstances,  or  unless  the  debt  were 
secured  by  a  bill  of  exchange  or  promissory  note,  which, 
being  mercantde  securities,  always  carried  interest  (i). 
But  in  equity  interest  was  more  frequently  allowed  {k). 
And  now,  by  an  Act  of  1833  (l),  interest  is  recoverable 
on  all  debts  j^ciyahle  by  virtue  of  any  written  instru- 
ment at  a  certain  time,  from  the  time  when  such  debts 
were  payable,  or  if  payable  otherwise,  then  from  the 
time  when  demand  of  payment  sJmU  have  been  made 
in  writing,  so  as  such  demand  give  notice  to  the  debtor 
ihat  interest  will  be  claimed  from  the  date  of  such 
demand  until  the  time  of  payment.  But  where  these 
conditions  are  not  fulfilled,  the  old  rule  still  pre- 
vails (m). 

(h)  Stat.  37  Hen.   VIII.  c.  9.  Cooper,  2^6  et  seq. 

See  ante,  pp.  38,  167.  {1}  Stat.  3  &  4  Will.  IV.  c.  42, 

[i)  Eiggins  v.  Sargcant,  2  B.  &  ss.  28,  29  ;  Hyde  v.  Price,  8  Sim. 

C.  348  ;  S.  C.  3  Dow.  &  R.  613  ;  578  ;    Geake  v.  Boss,  23  W.   R. 

Foster  v.    Weston,  6    Bing.   709  ;  658  ;  Dunco7iihc  v.  Brighton  Club 

Page  v.  Newman,  9  B.  &  C.  378  ;  Company,  L.  R.  10  Q.  B.  371. 

London,  Chatham  and  Dover  Ry.  {m)   Ward  v.  Eyre,  15  Cli.  D. 

Co.  \.  South  Eastern  Ey.  Co.,  1893,  130  ;  Re  Gosman,  17  Cli.  D.  771  ; 

A.  C.  429.  London  Chatham  and  Dover  Ry. 

{k)  See  Lowndes  v.  Collins,  17  Co.    v.    South  Eastern   Ry.    Co., 

Ves.  27  ;  2  Fonb.  Eq.  429  ;  C.  P.  1893,  A.  C.  429. 
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The  payment  of  a  debt  is  sometimes  secured  by  a  Sureties. 
surety,  who  makes  himself"  liable,  together  with  the 
principal  debtor,  for  the  payment.  If  the  surety  should 
pay  the  debt,  he  will  become  the  creditor  of  the  prin- 
cipal debtor  for  the  amount;  but  although  the  debt  paid 
should  have  been  secured  to  the  original  creditor  by  the 
bond  under  seal  of  the  debtor  and  his  surety,  the  surety 
having  paid  the  debt,  would  formerly  have  become  the 
simple  contract  creditor  only  of  the  principal  debtor; 
unless  he  should  have  taken  the  precaution  to  pro- 
cure from  such  debtor  a  counter-bond  for  his  own  in- 
demnity {ii).  The  surety,  however,  would  have  been 
entitled  to  the  benefit  of  all  collateral  securities  which 
the  creditor,  whom  he  had  repaid,  held  for  the  debt  (o)  ; 
but  he  was  not  to  be  entitled  to  the  original  bond  exe- 
cuted by  the  debtor,  because  that  w'as  at  an  end  by  the 
very  fact  of  the  payment  (p).  In  the  words  of  Lord 
Brougham  (g),  the  Court  admitted  the  surety's  right,  as 
against  the  principal  debtor,  to  stand  in  the  shoes  of 
the  creditor,  but  said  there  were  no  shoes  for  him  to 
stand  in.  But  by  an  enactment  of  the  present  reign  Surety  eu- 
every  surety  who  pays  a  debt  is  now  entitled  to  have  '^''^^^'^.^^ 
assigned  to  him  everyjudgment,  specialty  or  other  secu-  securities. 
rity  which  shall  be  held  by  the  creditor  in  respect  of  such 
debt,  whether  such  judgment,  specialty  or  other  security 
shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  the  payment  of  the  debt ;  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor  and  to  use 
all  the  remedies,  and,  if  need  be  and  upon  a  proper  in- 
demnity, the  name  of  the  creditor,  in  any  action  to 
obtain  from  the  principal  debtor  indemnification  for  his 
loss ;  and  the  payment  made  by  the  surety  shall  not  be 

{n)  Copis  V.   Middleton,   Turn.  442  ;   Jones   v.    Davids,  4   Russ. 

&  Russ.  224.  277  ;    Caulfield    v.    Maguirc,    2 

(o)  Forbes  v.  Jackson,  19  Ch.  D.  Jones  &  Lat.  164,  168. 

615.  {q)  Hodgson  v.  Slmw,  3  My.  & 

{p)  Turn.   &  Russ.  231  ;  Poiv-  Keen,  183,  194. 
biggen  v.  Bourne,  2  You.  &  Coll. 

W.P.P.  P 
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pleadable  in  bar  of  any  action  or  other  proceeding  by 
Co-sureties,  him  (r).  If  there  should  have  been  more  than  one 
surety,  any  one  surety,  paying  or  having  judgment 
entered  up  against  him  for  the  whole  debt,  is  entitled, 
according  to  general  principles  of  justice,  to  contri- 
bution from  his  co-sureties  in  equal  shares,  or  if  they 
should  have  been  sureties  for  unequal  amounts,  then  in 
proportion  to  the  respective  amounts  to  which  they  have 
made  themselves  liable  (s).  And  the  remedies  given 
by  the  Act  above  mentioned  are  extended  to  co-sureties  ; 
provided  that  no  co-surety  shall  be  entitled  to  recover 
from  any  other  co-surety,  by  the  means  aforesaid,  more 
than  the  just  proportion  to  which,  as  between  those 
parties  themselves,  such  last-mentioned  person  shall 
be  justly  liable  (t).  If  any  surety  obtain  a  security 
against  his  liability  from  the  principal  debtor,  and  call 
for  contribution  from  his  co-sureties,  he  must  bring  his 
security  into  hotch-pot  for  the  benefit  of  all  (u) ;  so  that 
a  security  obtained  by  one  co-surety  enures  for  the 
benefit  of  all  the  co-sureties  until  it  be  exhausted,  or 
they  be  recouped  all  they  have  paid  (x).  If  any  surety 
has  become  insolvent,  the  others  must  contribute 
rateably  to  the  payment  of  the  whole  debt  (y).  But  if 
the  surety  has  paid  no  more  than  his  own  proportion  of 
the  debt,  he  cannot  obtain  contribution  from  any  of  the 
others  (s)  ;  although  he  may  take  proceedings  against 

(r)  Stat.   19  &  20  Vict.  c.  97,  T.     &    R.    426  ;     Pencllchury   v. 

s.    5  ;  Lockhart  v.   Reillcy,   1  De  IValker,  4  Y.  &  C.  424. 

G.  &  J.  464  ;  Forhes  v.   Jackso7i,  (t)  Stat.   19  &  20   Vict.   c.  97, 

19  Ch.    D.    615  ;  Be  M'Myn,   33  s.  5  ;  He  M'Myii,  33  Ch.  D.  575. 

Ch.  D.   575  ;  Re  Lord  Churchill,  (it)  Steel  v.    Dixon,  17  Ch.  D. 

39  Ch.  D.  174.  825. 

[s)  Decring   v.    Earl   of    Win-  (x)  Ra   Arcedeckne,   24   Ch.   D. 

Chelsea,  2  Bos.  &  Pul.  270,  272,  709  ;    Berridge   v.    Bcrridge,    44 

273  ;    Broion  v.   Lee,   6  B.    &  G.  Ch.  D.  168. 

689  ;  S.  C.  9  D.  &  R.  701  ;    WoU  (ij)  Peter  v.  Rich,  1   Cha.  Rep. 

miershausenY.  Gidlick,l^'d^,2Ch.  34;     Hitchman     v.     Stewart,    3 

514.     But  contribution   will  not  Drewry,  271. 

he  allowed  if  the  parties  are  not  (s)  Ex   parte    Gifford,    6    Ves. 

in   fact   co-sureties   for  the  same  807  ;    Davies    v.     Humjihreys,    6 

debt;   Craythorne  v.   Swinburne,  M.  &  W.  153,  168,  169  ;  Ex  imrtc 

14  Ves.  160  ;  Coopc  v.    Twyman,  Siiowdon,  17  Ch.  D.  44. 
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liis  co-sureties  to  be  indemnified  against  any  further 
payment  he  may  be  called  upon  to  make  (a).  A  surety,  ^^^^^'^^'S*^  °^ 
however,  may  be  discharged  from  his  liability  by  the 
•conduct  of  the  creditor.  As  surety  he  has  made  himself 
liable  only  for  the  payment  of  a  particular  debt  at 
■a  given  time,  or  under  certain  given  circumstances. 
If  therefore  the  creditor,  by  any  subsequent  arrange- 
ment with  the  principal  debtor,  preclude  himself  from 
demanding  payment  of  his  debt  at  the  time  or  under 
the  circumstances  originally  agreed  on,  the  surety  will 
be  at  once  discharged  from  all  liability  (h) ;  and  any 
property  which  the  surety  may  have  mortgaged  or 
pledged,  as  security  for  the  debt,  will  be  released  from 
•the  charge  so  created  (c).  Thus  if  the  creditor  bind 
himself  to  give  further  time  for  payment  to  the  principal 
debtor  {d),  or  compound  with  him,  without  expressly 
reserving  his  remedy  against  the  surety  (e),  the  surety 
will  be  discharged.  But  the  acceptance  by  the  creditor 
from  the  principal  debtor  of  a  new  and  independent 
security  for  the  debt  will  not  discharge  the  surety  (/). 
Neither  will  the  surety  be  discharged  by  the  mere 
neglect  of  the  creditor  to  enforce  payment  of  the  debt 
from  the  principal  debtor  at  the  time  of  its  becoming 
due  {g)  ;   nor   by  the  creditor's  express   agreement  to 

(«)    Wolmershauscn  v.  Gullicl;  k  G.  679  ;  Baileij  v.  Edwards,  4 

1893,  2  Cli.  514,  526—529.  B.  &  S.  761  ;  Bolton  v.   Backeii- 

(b)  Calvert  v.  London  Dock  ham,  1891,  1  Q.  B.  278. 
'Company,  2  Keen,  638  ;  Heath  v.  (c)  Ex  parte  Giford,  6  Ves. 
Key,  1  Y.  &  J.  434  ;  Nicholson  807  ;  Ex  parte  Carstairs,  Buck. 
V.  Revill,  4  A.  &  E.  675,  683  ;  560  ;  Maltby  v.  Carstairs,  7  B.  & 
Blake  v.  White,  1  Y.  &  G.  420  ;  C.  737  ;  S.  C.  1  Man.  &  R}^  549  ; 
Bowser  v.  Cox,  4  Beav.  879  ;  6  Thomjjson  v.  Lack,  3  C.  B.  540  ; 
Beav.  110  ;  and  see  Squire  v.  Owen  v.  Homan,  4  H.  L.  C.  997  ; 
Whitton,  1   H.  L.  C.   333  ;  Phil-  Close  v.  Close,  4  De  Gex,  M.  &  G. 

lips  V.  Foxall,  L.  R.  7  Q.  B.  666  ;  176  ;   Webb  v.  Heioitt,  3  K.  &  J. 

Ward  V.  National  Bank  of  New  438  ;  Boaler  v.  Mayor,  19  C.  B. 

Zealand,  8  App.  Gas.  755.  N.  S.  76.     See   Green  v.    IVynn, 

(c)  Bolton  V.   Salmon,    1891,  2  L.  R.  4  Ch.  204;  Bateson  v.  Gos- 
Ch.  48.  ling,  L.  R.  7  C.  P.  7. 

(d)  Samuel  v.  Hoivarth,  3  Mer.  (/ )  Bell  v.   Banks,    3   I\Ian.  & 
272  ;  El/re  v.   Bartrop,  3  Madd.  Gr.  258. 

221  ;    Moss   v.    Hall,   5    Ex.    46  ;  {g)  Eyre    v.    Everett,    2    Russ. 

Davics  V.  Stainhank,  6  De  G.  M.       381  ;  Peelw.  Tallock,  1  B.  &  P.  419. 

P  2 
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give  time  to  the  principal  debtor,  if  such  agreement  fail 
in  any  of  the  requisites  of  a  binding  contract  (/<-).     The 
'   bankruptcy  of  the  principal  debtor  does  not  discharge 
the  surety  (i). 

Alienation  of       The  subject  of  the  alienation  of  debts  has  been  already 
debts.  considered,  and  we  have  seen    that,   according  to  the 

modern  common  law,  debts  were,  as  a  rule,  assignable 
only  by  a  power  of  attorney  enabling  the  assignee  to 
sue  in  the  original  creditor's  name  ;  although  in  equity 
debts  were  directly  assignable  (/;).  The  only  debts  di- 
rectly assignable  by  subjects  at  common  law  were  those 
due  upon  bills  of  exchange,  of  which  the  holders  were 
enabled  to  sue  in  their  own  names  by  mercantile 
custom  incorporated  into  English  law  (l).  The  same 
incident  of  negotiability  was  annexed  to  promissory 
notes  by  a  statute  of  Anne  {in)  ;  and  certain  particular 
choses  in  actions  were  made  directly  assignable  by 
statute  (n).  But  since  the  Judicature  Acts  came  into 
operation  on  the  1st  of  November,  1875,  all  debts  and 
other  legal  choses  in  action  have  been  directly  assign- 
able at  law  by  writing  under  the  hand  of  the  assignor 
(not  purporting  to  be  by  way  of  charge  only),  accom- 
panied by  express  notice  in  writing  of  the  assignment 
to  the  debtor  or  other  person  liable  (o).  The  previous 
necessity  for  notice  to  the  debtor  of  the  assignment  of 
a  debt  has  been  already  explained  (p). 

Tnvolimtaiy         Debts,    being   considered   as  mere  rights   of  action, 

tlebir  ^°"  ^      could  not  formerly  be  taken  in  execution  on  a  judgment 

obtained   against   the   creditor.     But   when   they   are 

secured  by  some  cheque,  bill,  note,  bond,  specialty  or 

{h)  Philpot  V.  Briant,   4  Bing.  {k)  Ante,  pp.  34,  35. 

717  ;  Tucker  v.    Laing,  2  Kay  &  (Z)  Ante,  pp.  32,  173. 

John.  745.  (m)  Ante,  pp.  33,  175. 

(i)  Browne   v.    Carr,    7    Bing.  (n)  Ante,  p.  37,  anil  n.  {u). 

508  ;  Stat.    46  &   47   Vict.   c.  52,  (o)  Ante,  pp.  37,  38. 

s.  30,  sub-s.  4.  {p)  Ante,  p.  35. 
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other  security  (q),  the  Act  for  extending  the  remedies 

of  creditors  against  the  property  of  debtors  (r)  provides 

that  under  the  writ  oi  fieri  facias  (s)  the  sheriff  may 

seize  not  only  money  and  bank   notes,   but   also  the 

securities  above  mentioned,  and  may  sue  upon  them  in 

his  own  name  upon  the  arrival  of  the  time  of  payment ; 

but  the  sheriff  is  not  bound  to  sue,  unless  indemnified 

in  the  manner  prescribed  by  the  Act  from  the  costs  of 

the  action.     And  now,  under  provisions  of  the  Common  Attachment 

Law  Procedure  Acts,  1854  and  1860  (^),  since  embodied  ^f^^bts. 

in   the   Rules  of  the  Supreme  Court,    1883    (u),   the 

Court  has  jurisdiction  to  order  that  all  debts  owing  or 

accruing  {v)  to  a  judgment  debtor  may  be  attached  to 

answer    the  judgment.     Such    an    order  is  commonly 

called  a  garnishee  order  ;  and  it  may  be  made  on  the  Garnishee 

application  of  any  person,  who  has  obtained  a  judgment  ovd'n: 

or  order  for  the  recovery  or  payment  of  money  (x),  or 

the  assignee  of  such  judgment  or  order  {y),  showing  that 

any  other  person  (z)  is  indebted  to  the  judgment  debtor 

and  is  within  the  jurisdiction.     Such  other  person  is 

called  the  garnishee  ;  and  he  may  be  ordered  to  appear 

to  show  cause  Avhy  he  should  not  pay  to  the  judgment 

creditor  the  debt  due  from  him,  or  enough  to  satisfy  the 

judgment  (a).     Service  of  a  garnishee  order,  or  notice 

thereof  to  the  garnishee  in  such  manner  as  the  Court 


(q)  Harrison     v.     PajpUcr,     6  Q.  B.  D.  518. 
Mee.  &  Wels.  387  ;  V/oodW  Wood,  {x)  Such  a  person  may  obtain 

4  Q.  B.  397.  an     order     that     his    judgment 

(r)  Stat.   1  &  2   Vict.    c.   110,  debtor  may  be  orally  examined  as 

s.  12.  to  whether  any  and  what  debts 

(s)  See  ante,  p.  96.  are  owing  to  him  ;  Order  XLII. 

{t)  Stats.  17  &  18  Vict.  c.  125,  r.  32  ;  see  Republic  of  Costa  Rica 

&■=..  60,  61  ;  23  &  24  Vict.  c.  126,  v.  Stronsberg,  16  Ch.  D.  8. 
,ss.     28 — 31.       These    enactments  (.!/)  Goodman  v.    Robinson,    18 

were   repealed  by  stat.   46  &  47  Q.  B.  D.  332. 
Vict.    c.  49,  saving  the  jurisdic-  (z)  Including  a  firm,  of  which 

tion  thereby  establi:^hed,  and  re-  any  meuiber  is  resident  within  the 

serving  the  power  of  making  rules  jurisdiction;  Order  XLV.   r.  10; 

of  Court  as  to  the  matters  therein  W.  N.  6  Oct.  1888. 
contained.  (a)  Order  XLV.   r.    1  ;    Finull 

(w)  Orders  XLII.  r.  32,  XLV.  v.  De  Pass,  1892,  A.  C.  90. 

(v)  See    JVebb   v.    Stanton,    11 
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or  a  Judge  sliall  direct,  binds  the  debts  in  his  hands  (h). 
Provision  is  made  for  issuing  execution  against  the 
garnishee,  without  any  previous  writ  or  process,  if  he  da 
not  forthwith  pay  into  Court  the  amount  of  his  debt, 
or  of  the  judgment,  and  do  not  dispute  the  debt,  or  do 
not  appear  upon  summons  (c) ;  also  for  trial  of  the  question 
of  tlie  garnishee's  liability,  if  he  dispute  it  {d),  and  for  the 
case  of  any  claim  to  or  to  any  lien  or  charge  upon  the  debt 
being  made  by  any  other  person  (e).  Payment  made 
by  or  execution  levied  upon  the  garnishee  under  any  such 
proceeding,  is  a  valid  discharge  to  him,  to  the  amount 
paid  or  levied,  as  against  his  original  creditor  (/), 
If  a  judgment  debtor  have  any  money  in  Court 
standing  to  his  credit,  the  judgment  creditor  inay  ob- 
tain, under  the  equitable  jurisdiction  of  the  Court,  an 
order  charging  the  money  with  the  amount  of  the 
judgment  (g).  But  a  judgment  creditor  cannot  obtain 
equitable  execution  by  means  of  the  appointment  of  a 
receiver  of  his  judgment  debtor's  future  earnings,  even 
though  the  latter  may  be  in  receipt  of  a  regular  salary- 
payable  to  him  under  a  contract  (h). 

Bankniptcy.  In  the  event  of  bankruptcy,  the  assignees  of  the 
bankrupt  were  empowered  to  sue  for  debts  owing  to  him 
in  their  own  names  for  the  benefit  of  his  creditoi's  (i). 
Under  the  present  Bankruptcy  Act  the  property  of  a 

(/))  Order  XLV.  r.  2  ;  it  binds  (c)  Order  XLV.  r.  3  ;  Cowanv. 

the  whole  debt ;  Rogers  v.  jniile-  Carlill,  33  W.  R.  583. 
ley,    1892,    A.    C.    118;    subject,  (rO  Order  XLV.  r.  4. 

however,   to   the  interest  of  any  (c)  Order  XLV.  rr.  5,  6. 

third  party  therein  ;  Re  General  {/)  Order  XLV.  r.  7. 

Agricultural  Co.,  £x parte  IFhitc-  (g)   Brerdon   v.   Edwards,     21 

house,  32  Ch.  D.  512  ;  Badclcy  v.  Q.  B.  D.  488. 
Consolidated  Bank,  34  Ch.  D.536  ;  (h)  Holmes  v.  Millagc,  1893,   1 

Davis  V.   Freethy,   24    Q.    B.    D.  Q.  B.  551. 

619  ;  but  is  not  equivalent  to  an  {i)  Stats.  12  &  13  Vict.  c.  106, 

assignment    of  the   debt    to    the  s.    141  ;  1   &  2  Will.   IV.  c.   5B, 

garnishor  ;  Re  Combined  Weighing  s.  25  ;  6  Geo.   IV.   c.    16,   s.    63. 

and  Advertising  Machine  Co.,  42  See  2  Black.  Com.  485 — 487,  asto- 

Ch.  D.  99.    See  stat.  46  &  47  Vict.  the  previous  law  as  to  the  bank- 

c.  52,  s.  45,  as  to  the  effect  of  the  ruptcy  of  a  plaintiff  in  an  action 

baukruptcyof  the  judgment  debtor.  at  law. 
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bankrupt  vests  in  the  trustee  in  bankruptcy,  as  we  have 
seen  (k).  In  that  Act  the  word  "  property  "  includes 
things  in  action  (l).  And  the  Act  also  provides  (in) 
that,  where  any  part  of  the  property  of  a  bankrupt 
consists  of  things  in  action,  such  things  shall  be  deemed 
to  have  been  duly  assigned  to  the  trustee  ;  and  that  the 
trustee  may  sue  and  be  sued  by  the  official  name  of 

"  the  trustee  of  the  property  of  ,  a  bankrupt," 

inserting  the  name  of  the  bankrupt.  Things  in  action 
were  originally  as  much  subject  to  the  "reputed  owner- 
ship" clauses  of  the  bankruptcy  law  (n)  as  tangible 
goods  (o)  ;  and  a  debt  due  to  a  bankrupt  and  assigned 
over  by  him  was  considered  to  remain  in  his  order  and 
disposition  as  reputed  owner,  if  the  assignee  had  omitted 
to  give  notice  of  the  assignment  (2^)  to  the  debtor  (q). 
But  under  the  present  Bankrupty  Act,  as  under  that  of 
1869,  things  in  action,  other  than  debts  due  or  growing 
due  to  the  bankrupt  in  the  course  of  his  trade  or 
business,  are  excepted  from  the  operation  of  the  "re- 
puted ownership  "  clause  (r). 

We  have   now  to   consider   the   payment  of  debts.  Payment  of 

And,  in  the  first  place,  the  payment  of  a  smaller  sum 

.   n       ■  ,-1  1  1  1  Payment  of 

IS  no  satisfaction  ot  a  larger  one,  unless  there  be  some  smaller  sum 

consideration  for  the  relinquishment  of  the  residue  (s),  "« satisfaction 

such  as  the  payment  at  an  earlier  time  than  the  whole 

is  due  (t),  or  the  concurrence  of  some  (ii)  or  all  of  the 

other  creditors  of  the  debtor  in  accepting  a  composi- 

(k)  Stat.  46  k  47  Vict.  c.   52,  (q)  Ex  parte  Ilonro,  Bnck.  SOO. 

ss.  20,  21,  44,  54,  ante,  p.  100.  (r)  Ante,    p.  100,   and  n.    (g)  ; 

{I)  Sect.  168.  see   Colonial  Bank  v.    Whinney, 

(m)  Sects.    50    (5),     83.       The  30  Ch.  D.  261  ;  11  App.  Cas.  426. 

Bankruptcy  Act,  1869,  contained  (s)  Cumber  v.   Wane,  1  Strange 

similar  provisions  ;  stat.  32  &  33  425  ;  S.  C.  1  Smith  L.  C.  ;  Fitch 

Vict.    c.    71,    ss.   4,  15,   17,    22,  v.  Sutton,  5  East,  230  ;  Foakes  v. 

83,  par.  (7).  Seer,  9  App,  Cas.  605. 

(?0  Ante,  p.  100.  it)  Co.  Litt.  212  b. 

(0)  Ryall    V.    Roxvlcs,    1    Ves.  {u)  I^oniianv.  ThomjisonfiEx. 

348,  755  ;  Carey  v.  Barrett,  4  C.  P.  D. 

{p)  Ante,  T^^.  35,  212.  379. 
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tion  (x).  But  it  seems  that  the  acceptance  of  a  vejotiahU 
security  for  a  small  amount  may  be  a  good  satisfaction 
for  a  larger  debt  {y) ;  and  the  payment  of  a  small  sum 
may  be  a  good  satisfaction  for  an  unliquidated  demand 
for  large  pecuniary  damages,  on  account  of  the  uncer- 
Appropriation  tainty  of  such  a  claim  (z).  When  a  less  sum  is  paid  to 
of  payments.  ^-^^  creditor  than  the  whole  amount  of  his  demands,  it 
is  competent  to  the  debtor  to  make  the  payment  in  satis- 
faction of  any  demand  he  may  please,  and  the  creditor 
must  appropriate  the  payment  accordingly  («) ;  but  if 
the  payment  be  made  generally,  without  any  express 
appropriation,  the  creditor  may  elect,  at  the  time  of 
payment  (h),  or  within  a  reasonable  time  after  (c),  to 
appropriate  the  money  to  whichever  demand  he  may 
please.  And  if  no  election  as  to  the  appropriation  of 
the  payment  should  be  made  on  either  side,  the  law  will, 
in  ordinary  cases  of  current  accounts  (d),  presume  that 
the  first  item  on  the  debit  side  is  discharged  or  reduced 
by  the  first  payment  entered  on  the  credit  side,  and  so 
on  in  the  order  of  time  (e).  When  the  debt  carries 
interest,  the  payment  is  considered  to  be  applied  in  the 
first  place  in  discharge  of  the  interest  then  due,  and  the 
surplus,  if  any,  in  discharge  |97'0  tanto  of  the  j^rincipal. 
For  no  creditor  would  apply  any  payment  to  the  dis- 
charge of  part  of  the  principal,  which  carries  interest, 
instead  of  to  the  discharcre  of  interest  for  which,  when 


{x)  Reay  v.  Eichardson,  2  Cro.  Gex,  M.  &  G.  474. 

Mee.    &   Rose.    422;    Pflcgcr    v.  [b)  DevmjnesY.  Nohlc,Clayton^s 

Browne,  28  Beav.  391.    '  case,  1  Mer.  529,  585,  604,  ct  seq. 

(y)  Sihree  v.   Trip}),   15  M.    &  (c)  Simpson  v.  Ingham,  2  B.  & 

W.'  23  ;    Goddard  v.    O'Brien,  9  C.  65. 

Q.  B.  D.  37  ;  Bidder  v.  Bridyes,  {d}  See  JRc  Sherry,  London  <£■ 

37   Ch.    D.    406  ;    the   two    last  Comity  Bank  v.  Terry,  25  Ch.  D. 

being  cases  of  the  acceptance,  in  692,  702. 

satisfaction  of  a  debt,  of  a  cheque  (e)  1  Meriv.  608  ;   Williams  v. 

for  a  sum  less  than  the  amount  of  Rawlinson,  10  J.  B.  Moore,  362  ; 

the  debt.     See  ante,  p.  177.  Merriman  v.    JFard,    1  J.   &:  H. 

{z)    Wilkinson  Y.  Byers,  1  A.  &  371  ;  Kinnaird\.  Webster,  lOCli. 

E.  106.  D.  139.     As  to  trust  moneys,  see 

(a)  Shaw  y.  Picton,  4  B.  &  C.  In  re  Ilalleit's  estate,  13  Cli.   J). 

715 ;    Nash    v.    Hodgson,    6    De  696, 
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due,  no  further  interest  is  payable  (/).  If  a  debtor  Tender. 
tender  to  his  creditor  the  amount  due  from  him,  and 
the  latter  refuse  to  accept  it,  the  former  will  be  absolved 
from  costs,  if  an  action  be  brought  against  him  for  the 
debt,  provided  he  continue  ready  and  Vv^illing  to  pay, 
and  do  pay  the  amount  tendered  into  Court  (g). 

When  a  person  becomes  so  embarrassed  as  to  be  un-  Composition 

able  to  pay  all  his  debts  in  fidl,  he  usually  endeavours  with  creditors. 

to  enter  into  a  composition  with  liis  creditors,  prevailing 

on  them  to  accept  so  much  in  the  pound,  and  to  allow 

a  given  time  for   payment.     In  this  case  a  letter  of  Letter  of 

.  .       licence. 

licence  is  generally  given  by  the  creditors,  by  which 

they  covenant  not  to  take  any  proceedings  for  their 

debts  in  the  meantime  ;  and  this  licence  is  frequently 

embodied  in  a  deed  of  inspectorship,  by  which  certain  Deed  of  in- 

inspectors  are  appointed  to  watch  the  winding-up  of  the  '"^^'^^  oisup. 

debtor's  affairs   on  behalf   of  the  creditors.     In   some  Assignment 

cases  an  assignment  of  the  debtor's  estate  and  effects  *°  V"^**^'^^- 7 

^  _         _  creditors  void 

is  made  to  trustees  for  sale  and  conversion  into  money,  as  an  act  of 

to   be   divided   rateably   amongst   the    creditors.      As   ^^  ^^^  ^^' 

however  this   is  the  process    adopted    by  the    law  in 

cases  of  bankruptcy,  where  it  is  carried  on  under  judicial 

sanction,  the  law  always  considered  that  such  an  assign- 

(/)  Bower  V.  Harris,   1  Cr.  &  well  be  made  Ly  cheque,  orother- 

Ph.  351,  355.  vise  than  in  coin,  wliich  is  strictly 

((/)  Dixon   V.    Clark,    5    C.   B.  legal  tender,  if  the  creditor  waive 

365.     He  must  tender  the  wliole  the   objection   on   that    account; 

amount    due    or    more,    without  Polglass  v.   Oliver,  2  C.  &  J.  15  ; 

asking  change  ;   see  aS'.    C.  ;  Bet-  Jones  v.    Arthur,  8  Dow.  P.  C. 

terhce   v.   Davis,     3    Camp.    70  ;  442.     Costs  of  solicitors'  letters 

Dean  v.  James,  4  B.  &  Ad.  .'>46.  demanding  payment  of  the  debt 

Current  gold  coin  is  legal  tender  need   not   be   paid    or     tendered 

for  any  amount  ;  Bank  of  Eng-  before  a  writ  be  issued  ;   Kirton 

land  notes  for  all  sums  above  51.,  v.  Braithwaite,  1  M.  &  W.  310  ; 

except  by  the  bank  itself,  but  not  Holman  v.  Stephens,  6  Jur.  N.  S. 

in    Ireland.     Current  silver  coin  124 ;      Caine     v.      Coulson,      32 

is  legal  tender  for  an  amount  not  L.  J.  N.  S.  Ex.  97.     Although  if 

<?xceeding    40s.  ;    bronze    for    an  a  writ  be  issued,  the  creditor  will 

amount  not  exceeding  Is.  ;  stats.  be  allowed  the  costs  of  one  letter 

3  &  4  Will.  IV.   c.  98,  s.  6  ;  8  &  from  his  solicitor  before  action  ; 

9  Vict.  c.  37,  s.  6  ;  33  Vict.  c.  10,  Scott  on  costs,  40,  4th  ed. 
ss.    4,    20.     But   a    tender   may 
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ment  of  the  whole  of  the  estate  of  a  person  in  trade 
was  an  act  of  bankruptcy,  and  as  such  void,  if  there 
were  any  creditor  or  creditors  who  had  not  concurred 
iu  it  of  sufficient  amount  to  sue  out  a  petition  for  adju- 
dication of  bankruptcy  (h).  And  by  the  Bankruptcy 
Act,  1883  (i),  the  following  act,  amongst  others,  is 
expressly  made  an  act  of  bankruptcy  ou  the  part  of  a 
debtor,  viz.,  if  in  England  or  elsewhere  he  makes  a 
conveyance  or  assignment  of  his  property  to  a  trustee 
or  trustees  for  the  benefit  of  his  creditors  generally. 


Registration 
of  deeds  of 
arrangement. 


By  the  Deeds  of  Arrangement  Act,  1887  (Jc),  any  of 
the  following  instruments  made  in  respect  of  the  affairs 
of  a  debtor  for  the  benefit  of  his  creditors  generally 
(otherwise  than  in  pursuance  of  the  bankruptcy  law  for 
the  time  being  in  force)  shall  be  void,  unless  registered 
in  the  central  office  of  the  Supreme  Court  (I)  Avithin 
seven  days  after  the  first  execution  thereof  by  the 
debtor  or  any   creditor    (m),   and    unless    stamped    in 


(/(.)  Tappcnden  v.  Buryess^  4 
East,  230  ;  Button  v.  Morrison, 
17  Yes.  193,  199  ;  Foicell  v. 
Lloyd,  2  Y.  &  J.  372  ;  Hx  parte 
Philpott,  10  Jur.  717  ;  Ex  parte 
AUop,  1  De  G.  F.  &  J.  289  ;  see 
stats.  6  Geo.  lY.  c.  16,  s.  4  ;  12 
&  13  Vict.  c.  106,  s.  68.  See 
post,  tlie  chapter  on  Bankruptcy. 
When  all  debtors,  whetlier  traders 
or  not,  had  been  made  STiliject  to 
the  bankruptcy  laws  by  the  Bank- 
ru])tey  Act,  1861,  it  appears  that 
such  an  assigimieut  of  the  whole 
of  the  estate  of  any  debtor  was 
an  act  of  bankruptcy  ;  see  stat. 
24  &  25  Yict.  c.  134,  s.  70  ;  Ex 
parte  Stray,  L.  R.  2  Ch.  374, 
378  ;  Mellish,  L.  J. ,  Me  Wood, 
L.  K.  7  Ch.  302,  306. 

(i)  Stat.  46  &  47  Vict.  c.  52, 
s.  4  ;  lie  Stephenson,  Ex  parte 
Official  Receiver,  20  Q.  B.  D.  540. 
The  Bankruptcy  Act,  1869,  con- 
tained a  similar  provision  ;  stat. 
32  &  33  Yict.  c.  71,  s.  6,  par.  (1). 

(A-)  Stat.  50  and  51  Vict.  c.  57, 


amended  as  to  Ireland  by  53  & 
54  Vict.  c.  24  ;  see  rules  there- 
under, W.  N.,  7th  July,  IS 58. 
By  a  provision  of  the  Bankru])tcy 
Act,  1861,  repealed  in  1>569, 
similar  instruments  were  required 
to  be  registered  in  the  Court  of 
Bankruptcy  or  they  should  not 
be  received  in  evidence  ;  stat.  24 
&  25  Yict.  c.  134,  s.  194,  re- 
pealed by  32  &  33  Yict.  c.  83, 

{D  In  Ireland  the  place  of 
registration  is  the  Bills  of  Sale 
Oifice  of  the  Queen's  Bench  Divi- 
sion ;  stat.  50  k  51  Vict.  c.  57, 
s.  8. 

(wi)  Others  may  execute  the 
deed  after  registration  ;  Re  Batten, 
Ex  farte  Miln?,,  22  Q.  B.  D.  685. 
Instruments  executed  out  of  Eng- 
land or  Ireland  may  be  posted 
within  one  week  after  execution, 
and  registered  within  seven  days 
after  arrival  in  tiie  ordinary 
course  of  post  ;  see  s.  5.  The 
register  is  open  to  public  inspec- 
tion and  search ;   s.    12.     When 
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accordance  with  the  Act ;  that  is  to  say,  an  assignment 
of  property,  or  deed  of  or  agreement  for  a  composition, 
deed  of  inspectorship,  letter  of  licence,  and  any  agreement 
or  instrument  entered  into  for  the  purpose  of  carrying 
on,  winding  up,  or  disposing  of  a  debtor's  business  with 
a  view  to  the  payment  of  his  debts.  And  every  trustee 
vmder  any  such  instrument  is  now  required  to  transmit, 
in  January  in  each  year,  an  account  of  his  receipts  and 
payments  as  such  trustee  to  the  Board  of  Trade  (n). 

Provision  was  made  by  several  bankruptcy  statutes  statutory 

of  the  present  reign  for  rendering   arrangements   for  j;™i!g'^^|''''  *"* 

composition  or  liquidation,  made  between  a  debtor  and  raugements 

„  ,  .  T,  .  1  11        1-j-        binding  on  all 

a  majority  of  his  creditors  m  number  and  value,  binding  c^ejiito^.s. 

on  all  his  creditors,  without  the  necessity  of  their  taking 
proceedings  in  bankruptcy  against  him  (o).  But  under  Bankruptcy 
the  present  Bankruptcy  Act,  no  composition  or  ^^*'  ^^^^• 
scheme  of  arrangement  with  creditors  can  be  initiated 
until  proceedings  have  been  taken  in  bankruptcy  by 
the  presentation  of  a  bankruptcy  petition,  the  making 
of  a  receiving  order  by  the  Court,  and  the  holding  of  a 
first  meeting  of  creditors  in  consequence  thereof  (p). 
It  is  thought  therefore  that  the  provisions  of  the  Act 
relating  to  ttie  acceptance  by  creditors  of  a  com- 
position, or  their  assent  to  a  scheme  of  arrangement, 
will  be  more  properly  dealt  with  in  the  chapter  on 
Bankruptcy. 

Under  the  present  law,  then,  an  agreement  between  Agreement  to 

accept  com- 

the  place  of  business  or  residence  (n)  Stat.   53  &  54  Vict.  c.  71,  1^°^^  ^°^" 

of  the  debtor,  who  is  a  party  to  s.  25  (2  b)  ;  see  rules  thereunder, 

such    an   instrument,    is    outside  "\Y.  N.  13th  Dec,  1_890. 

the  London  bankruptcy  district,  (o)  See     stats.     7    &    8    Vict. 

a  copy  of  the  instrument  is  trans-  c.     70  ;    12    &  13    Vict.    c.    106, 

mitted   by   the    registrar   to   the  s.    224  ;   24   &  25  Vict.   c.    134, 

registrar  of  the  county  court  of  s.    192  ;  32  &  33  Vict.   c.    71,  ss. 

the  district  in  which  such  place  125,  126. 

of  business  or  residence  is  situate,  {p)  See  stats.  46  &  47  Vict.   c. 

and  is  tiled  by  the   latter   in   a  52,  ss.  5,  15,  18,  amended  by  53 

local  register,  also  open  to  public  &  54  Vict.  c.  71,  s.  3. 

search  ;  s.  13. 
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a  man  and  any  two  or  more  of  his  creditors,  that  they 
shall  accept  the  payment  of  a  composition  in  satisfac- 
tion of  tlie  debts  due  to  them  {q),  is  1)inding,  if  made 
without  any  fraud  on  the  part  of  the  debtor,  upon  those 
creditors  Avho  enter  into  it  {r) ;  provided  thattlie  agree- 
ment, if  in  writing,  be  duly  registered  and  stamped 
under  the  Deeds  of  Arrangement  Act,  1887  (s).  But 
no  agreement  for  the  acceptance  of  a  composition,  or 
otherwise  for  the  liquidation  of  a  debtor's  affairs,  can 
now  be  made  to  bind  an}^  creditor,  who  does  not  assent 
thereto,  except  in  proceedings  under  the  Bankruptcy 
Act,  1883  (/).  Thus,  if  a  debtor  make  any  such  arrange- 
ment with  the  majority  of  his  creditors,  and  commit 
any  act  of  bankruptcy  in  carrying  out  the  terms  of  the 
arrangement,  a  creditor,  who  has  not  assented  thereto, 
may  take  proceedings  to  have  the  debtor's  estate  ad- 
ministered in  bankruptcy  (u).  But  a  creditor  who  has 
acquiesced  in  and  taken  some  benefit  under  an  arrange- 
ment for  composition,  will  not  be  permitted  to  commence 
proceedings  in  bankruptcy  against  the  debtor,  founded 
upon  an  act  of  bankruptcy  committed  in  carrying  out 
the  arrangement  {x).  The  acts  of  bankruptcy  are  enu- 
merated in  the  next  chapter  (?/). 

The  payment  of  a  composition  is  sometimes  guaranteed 
by  some  friends  of  the  debtor  as  his  sureties  (0),  and 
when  payment  is  made,  a  release  of  all  demands  is  given 

{q)  See  anffe.pp.  158,  215.    The  D.  118  ;  Ex  •parte  Oram,  15  Q.  B. 

agreement  by  each  individual  to  D.  399.     Such  proceedings  must 

give   up   part  of  his   cLiim  is  a  be   taken   within    three    months 

sufficient  consideration  to  support  after   the   act  of  bankruptcy,   or 

such  an  agreement  ;  I'arke,  B.,  4  the    arrangement   cannot   be   set 

Ex.  760;  Jessel,   M.    R.,   19  Ch.  aside  on  that  account;    star.    46 

D.  400.  fi  47  Vict.   c.  52,  s.  6  ;  and  see 

(r)  Norman    v.     Thompson,    4  next  cliapter. 

Ex.  755  ;  Carey  v.  Barrett,  4  C.  {x)  Ex  parte  Alsop,  1  De  G.  F. 

P.  D.  379  ;  see  Ex  parte  Milncr,  &  J.  289  ;  Ex  parte  Stray,  L.  R. 

15  Q.  B.  D.  605.  2  Ch.  374. 

(s)  See  ante,  p.  218.  (v)  Post,  pp.  224—7. 

{t)  Stat.  46  &  47  Vict.  c.  52.  (z)  See    Ex   parte  Hudson,  iZ? 

{u)  Ex  farte  Dixon,  13  Q.  B.  Walton,  22  Ch.  D.  773. 
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by  tlie  creditors.  If,  however,  a  man's  creditors  should 
agree  to  accept  a  composition  to  be  paid  within  some 
specified  time,  and  the  composition  should  not  be 
punctually  paid,  the  creditors  will  no  longer  be  re- 
strained from  proceeding  to  enforce  the  full  payment 
of  their  debts  (a).  Such  creditors  as  hold  security  for 
their  debts  should  openly  stipulate  that  their  securities 
are  not  to  be  affected  (b)  ;  and  such  a  stipulation  will  be 
sufficient  to  preserve  them  (c).  Bat  any  secret  agree- 
ment between  the  debtor  and  a  creditor,  by  which  he  is 
to  have  any  advantage  over  the  others,  in  order  to 
induce  him  to  agree  to  the  composition,  is  evidently  a 
fraud  on  the  other  creditors,  and  as  such  is  absolutely 
void  (d),  and  prevents  the  creditor  who  is  party  to  it 
from  suing  for  his  share  in  the  composition  {e). 


(a)  Cranleij  v.  Hillary,  2  M.  & 
S.  120  ;  Hellish,  L.  J.,  EeHatton, 
L.  R.  7  Ch.  723,  726. 

(?))  As  to  the  position  of  a 
creditor,  'wlio  has  retained  a 
security  for  part  of  his  debt 
and  received  his  share  of  the 
composition  for  the  balance, 
see  Societe  Generale  de  Paris 
V.  Geen,  8  App.  Cas.  606  ; 
Baincs  v.  Wright,  16  Q.  B.  D. 
330. 

(c)  Nicliols  V.  Morris,  3  B.  &  A. 
41  ;  Ex  parte  Glcndinning ,  Buck, 
517  ;  Lec\.  Lockhart,  3  Mylne  & 
Craig,  302 ;  Cullingxoorth  v. 
Lloyd,  2  Beav.  385,  and  the  cases 
collected,  p.  395  ;  Bush  v.  Ship- 


man,  14  Sim.  239. 

(d)  Leicester  v.  Rose,  4  East, 
372  ;  Knight  v.  Hunt,  5  Bing. 
432  ;  Pendlehury  v.  Walker,  4 
You.  &  Coll.  424  ;  Alsagcr  v. 
SjKildinq,  4  N.  C.  407  ;  Higr/insY. 
Pitt,  4  Ex.  312  ;  Pflcgcry.  Brown, 
28  Beav.  391  ;  Mare  v.  Warner, 
3  Giff.  100  ;  Mare  v.  Earle,  3 
Giff.  108.  See  also  Ex  parte 
Barrow,  Ee  Andrews,  18  Ch.  D. 
464,  471  ;  Ex  parte  Milncr,  15 
Q.  B.  D.  605. 

(c)  Hoivden  v.  Haigh,  11  A.  & 
E.  1033;  Ex  parte  Oliver,  iBeGt. 
and  Sni.  354.  See  Atkinson  v. 
Eenby,  7  H.  &  N.  934. 
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CHAPTER   IV. 


Discharge 
from  debt  hj 
bankruptcy. 


OF    BANKRUPTCY. 

Under  some  circumstances  a,  debtor  is  discharged  by 
law  from  his  debt  without  any  actual  payment,  or  with- 
out payment  of  more  than  a  part  of  it.  This  occurs  in 
the  case  of  bankruptcy.  When  a  man  is  made  bank- 
rupt, he  gives  up  all  his  property  to  his  creditors,  to  be 
divided  rateably  amongst  them  ;  and,  if  his  behaviour 
has  been  free  from  serious  blame,  he  obtains  a  discharge 
from  past  liabilities.  Bankruptc}^  was  formerly  consi- 
dered as  a  crime,  and  in  the  earliest  Bankruptcy  Acts 
the  bankrupt  was  called  "  the  offender  "  (a).  But  in 
modern  times  bankruptcy  has  been  looked  upon  as  the 
proper  remedy  for  traders  in  embarrassed  circumstances  ; 
and  persons  not  engaged  in  trade  have  been  enabled  to 
avail  themselves  of  this  resource. 


Bankruptcy 
statutes  of 
Hen.  VIII. 

and  Eliz. 


Statutes  of 
James  I. 


The  law  of  bankruptcy  was  introduced  by  stat.  34  & 
35  Hen.  VIII.  c.  4,  "  An  Act  against  such  persons  as  do 
make  bankrupt."  But  the  provisions  of  this  Act  were 
almost  entirely  altered  by  stat.  13  Eliz.  c.  7,  "  An  Act 
touching  orders  for  bankrupts,"  in  which  persons  liable 
to  become  bankrupt  were  for  the  first  time  defined  as 
traders  (b).  The  bankruptcy  law  was  again  re-cast  by 
stats.  1  Jac.  I.  c.  15,  and  21  Jac.  I.  c.  19.  These 
statutes  were  amended  by  many  others,  passed  at 
various  times  (c)  ;  but  they  continued  to  form  the 
foundation  of  the  law  of  bankruptcy,  until  they  were 


(a)  2  Black.  Comm.  471  ;  see 
stats.  34  &  35  Hen.  VIII.  c.  4  ; 
13  Eliz.  c.  7  ;  1  Jac.  I.  c.  15. 


(b)  2  Black.  Comm.  474. 

(c)  See  stat.   6  Geo.  IV.  c.  16, 
s.  1. 
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repealed,  together  with  all  the  Acts  amending  them,  by 
statutes  passed  in  the  years  1824  and  1825  (d).  The 
bankruptcy  law  was  entirely  reconstituted  in  the  years 
1825  (e),  1849  (/),  1869  (g),  and  1883  (h)  ;  and  is  now 
contained  in  the  Bankruptcy  Act,  1883  (/t),  amended 
principally  by  Acts  of  1888  (i)  and  1890  (k),  and  in  the 
Bankruptcy  Rules,  1886  (l)  and  1890  (m),  made  under 
powers  given  by  the  Act  of  1883  (n). 

As  a  general  rule,  all  debtors  are  now  liable  to  be  Persons  snli- 
made   bankrupt.     This   has   been    the    law    since    the  J.^;^J^*°  5^^;;^; 
Bankruptcy  Act,  1801,  came  into  operation  (o).     Before 
that  time  traders  only  were  subject  to  the  bankruptcy 
laws.     Under  the  Acts   of   1861   and   1869,   however,  DifFeronce 
though   all  debtors  were  liable    to  become  bankrupt,  ^j;;}j^,^';^\^'['^ 
traders   might  be    made  bankrupt   for   certain  causes,  non-traders 

,  .    ,  /.  1         1  ,         •      ii  jy      J.^         hj  the  Acts  of 

which  were  not  acts  of  bankruptcy  m  the  case  ot  other  igeiand 
persons  ( p)  ;  and  the  provisions  of  the  Act   of  1869  1^69 ; 
with  regard  to  the  avoidance  of  voluntary  settlements, 
and  covenants  for  future  settlement,  applied  to  traders 
only(g).     In  the  Bankruptcy  Act,  1883,  no  difference  bnt  none 
appears  to  be  made  between  traders  and  other  debtors,  ^^H  of^isss. 
except  in  the  "  reputed  ownership  "  clause,  which  seems 
to  be  applicable  only  to  persons  carrying  on  some  trade 
or  business  (r).     An  alien    or    denizen    is    within    the  Alien  or 
bankrupt  law  (s).     And  a  married  woman  carrying  on    *^i"'^'^"- 

«        •,  11  .  r  T      \         /±s    Married 

trade  for  her  separate  use  by  the  custom  ot  London  (f),  woman. 

(d)  Stats.  5  Geo.  IV.  c.  98  ;  6       71,  s.  6  ;  46  and  47  Vict.  c.   52, 
Geo.  IV.  c.  16.  s.  4. 

(e)  Stat.  6  Geo.  IV.  c.  16.  {p)  See  stats.  24  &  25  Vict. 
(/)  Stat.  12  &  13  Vict.  c.  106.  c.  134,  ss.  70—73  ;  32  &  33  Vict. 
(g)  Stat.  32  &  33  Vict.  c.  71.           c.  71,  s.  6. 

(h)  Stat.  46  &  47  Vict.  c.  52.  {q)  Stat.    32  &  33  Vict.  c.  71, 

(i)  Stat.  51  &  52  Vict.  c.  62.  s.  91. 

(k)  Stat.  53  &  54  Vict.  c.  71.  (r)  Stat.   46  &  47  Vict.  c.  52, 

ll)  W.  N.  30tli  Oct.  1886,  snp-  s.  44  ;  ante,  p.  100. 
plement.  (s)  -^J^'  l^rte  Crispin,   L.  R.   8 

{m)  W.  N.  13th  Dec.  1890.  Ch.    374,    379  :    see  lie  Pearson, 

(n)  Stat  46  &  47  Vict.  c.  52.  s.  1892,  2  Q.  B.  263. 
127.  (t)  Ex 'jpcirtc  Cxrrinrjton,  1  Atk. 

(o)  See  stats.   24  and  25  Vict.  206. 
c.  134,  s.  69  ;  32  &  33  Vict.   c. 
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Infant. 


Ter-sons 
liaving  privi- 
lege of  Par- 
liament. 


or  whilst  lier  husband  was  undergoing  sentence  of 
transportation,  has  always  been  liable  to  be  made 
bankrupt  (u).  But,  before  the  year  1883,  a  married 
woman  was  not  ordinarily  within  the  bankrupt  law,, 
even  though  she  had  separate  estate  (x).  The  Married 
Women's  Property  Act,  1882,  now  provides  that  every 
married  woman  carrying  on  a  trade  separately  from  her 
husband  shall,  in  respect  of  her  separate  property,  be 
subject  to  the  bankruptcy  laws  in  the  same  way  as 
if  she  were  a  feme  sole  (y).  It  appears  that  an  infant 
under  the  age  of  twenty-one  j-ears  cannot  be  a  bankrupt, 
because  by  the  law  of  England  he  cannot  be  made  liable 
on  contracts  entered  into  by  him  in  the  course  of  trade 
or  otherwise,  except  for  necessaries  (z).  If  a  person 
liaving  privilege  of  Parliament  commits  an  act  of 
bankruptcy,  he  may  be  dealt  with  under  the  Bank- 
ruptcy Act,  1883,  in  like  manner  as  if  he  had  not 
such  privilege  (a). 


Acts  of  bank' 
rnptcy. 


A  person  becomes  liable  to  be  adjudged  bankrupt 
by  committing  an  act  of  bankruptcy.  By  the  Bank- 
ruptcy Act,  1883  {h),  a  debtor  commits  an  act  of  bank- 
ruptcy in  each  of  the  following  cases  : — 

(a.)  If  in  England  or  elsewhere   he   makes  a    con- 


(u)  Ex  parte  Frnnlcs,  7  Bing. 
762  ;  1  M.  &  Scott,  1. 

[x)  Ex 'parte  Joyirs,  Inrc  Grissell, 
12  Cii.  D.  484  ;  Williams's  Con- 
veyancing Statutes,  417. 

(?/)  Stat.  45  &  46  Vict.  c.  75, 
s.  i,  sub-s.  5,  tlie  effect  of  which 
is  preserved  by  stat.  46  &  47 
Vict.  c.  52,  s.  152 ;  see  Re  Lyncs, 
1893,  2  Q.  B.  113;  i^c  Helshij, 
10  Times  L.  R.  87. 

{z)  Belton  v.  Hodges,  9  Bing. 
m^,  370 ;  stat.  37  &  38  Vict. 
c.  62,  ante,  p.  150  :  II.  v.  Wilson, 
[>  Q.  B.  D.  28  ;  Ex  j>orte  Jones, 
He  Jones,  18  Cii.  D.  109. 

{a)  Stat.  46  &  47  Vict.  c.  52, 
s.  124.  The  same  law  prevailed 
under  the   Acts  of    1869,    1861, 


1849,  and  1825  ;  stats.  32  &  33 
Vict.  c.  71,  s.  120 ;  24  &  25  Vict, 
c.  134,  s.  69  ;  12  &  13  Vict.  c. 
106,  .s.  66  ;  6  Geo.  IV.  c.  16,  s.  9. 
Traders  having  privilege  of  parlia- 
ment were  first  expressly  declared 
to  be  subject  to  the  bankrupt 
laws  by  stat.  4  Geo.  III.  c.  33. 
But,  independently  of  the  express 
jjrovisions  of  the  various  bank- 
ruptcy statutes,  a  person,  who  en- 
joys privilege  of  parliament,  is  not 
thereby  exempted  from  liability 
to  be  adjudged  bankrupt  ;  Ex 
2mrte  Meymot,  1  Atk.  196,  201  ; 
Duke  of  Neiucastle  v.  Morris, 
L.  R.  4*H.  L.  661. 

(b)  Stat.  46  &  47  Vict.  c.  52, 
s,  4, 
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veyance  or  assignment  of  his  property  to  a 
trustee  or  trustees  for  the  benefit  of  his  credi- 
'  tors  generally  (c)  : 

(b.)  If  in  England  or  elsewhere  he  makes  a  frau- 
dulent conveyance,  gift,  delivery,  or  transfer 
of  his  property,  or  of  any  part  thereof  (ri) : 

(c.)  If  in  England  or  elsewhere  he  makes  any  con- 
,  veyance  or  transfer  of  his  property  or  any  part 
tliereof,  or  creates  any  charge  thereon  which 
■would  under  this  or  any  other  Act  be  void  as 
a  fraudulent  preference  if  he  were  adjudged 
bankrupt  (e)  : 

(d.)  If  with  intent  to  defeat  or  delay  his  creditors  he 
does  any  of  the  following  things,  namely, 
departs  out  of  England,  or  being  out  of 
England  remains  out  of  England  (/),  or  de- 
parts from  his  dwelling-house,  or  otherwise 
absents  himself  (g),  or  begins  to  keep  house  {Jt)  : 


(c)  See  Re  Sjxiehnan,  24  Q.  B. 
D.  728  ;  He  Hughes,  1893,  1 
Q.  B.  595.  This  was  first  ex- 
pres.'sly  made  an  act  of  bankruptcy 
by  Stat.  32  &  33  Vict.  c.  71,  s.  6. 
Before  the  Act  of  1869,  a  con- 
veyance of  all  a  man's  property 
to  trustees  for  the  benefit  of  his 
■creditors  generally  was  held  to  be 
an  act  of  bankruptcy,  as  being  a 
fraudulent  conveyance  ;  see  ante, 
p.  218,  and  cases  cited  in  note  (/t) 
thereto. 

{d)  This  was  made  an  act  of 
bankruptcy,  as  to  traders,  by 
stats.  1  Jac.  I.  0.  15,  s.  2  ;  6 
Geo.  IV.  c.  16,  s.  3  ;  12  &  13 
Vict.  c.  106,  s.  67  ;  as  to  non- 
traders,  by  stat.  24  &  25  Vict, 
c.  134,  s.  70  ;  as  to  all  debtors, 
by  stat.  32  &  33  Vict.  c.  71,  s.  6. 

{e.)  This  was  first  made  an  act 
of  bankruptcy  by  the  Act  of  1883. 
Before  that  Act,  an  act,  which 
might  be  avoided  as  a  fraudulent 
preference,  was  not  an  act  of 
iDankruptcy  unless  it  were  void 
as   a  fraudulent  conveyance  ;  Ex 

W.P.P. 


2mrte  Stuhhins,  Re  Wilkinsim,   17 
Ch.  D.  58,  68. 

(/)  This  was  made  an  act  of 
bankruptc}%  as  to  traders,  by 
stats.  13  Eliz.  c.  7,  s.  1  ;  1 
Jac.  I.  c.  15,  s.  2  ;  6  Geo.  IV. 
c.  16,  s.  3  ;  12  &  13  Vict.  c.  106, 
s.  67  ;  as  to  non-traders,  by  stat. 
24  &  25  Vict.  c.  134,  s.  70  ;  as  to 
all  debtors,  by  stat.  32  &  33  Vict. 
c.  71,  s.  6.  See  Ex  parte  Bran- 
don, Re  Trench,  25  Ch.  D.  500. 

iff)  Before  the  Act  of  1883,  this 
was  an  act  of  bankruptcy  in  the 
case  of  traders  only.     See  stats. 
13  Eliz.  c.  7,  s.  1  ;  1  Jac.  I.  c.  15 
s.    2;    6   Geo.    IV.   c.    16,    s.    3 
12    &    13   Vict.    c.    106,    s.    67 
32  &  33  Vict.  c.  71;  s.  6  ;  Ex  parte 
M'George,  Re  Stevens,  20  Ch.  D. 
697. 

(7i)  Before  the  Act  of  1869,  this 
was  an  act  of  bankruptcy  in  the 
case  of  traders  only  ;  by  that  Act 
in  the  case  of  all  debtors  (see 
enactments  cited  in  preceding 
note). 
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(e.)  If  execution  against  him  has  been  levied  by 
seizure  of  his  goods  under  process  in  an  action 
in  any  Court,  or  in  any  civil  proceeding  in 
the  High  Court,  and  the  goods  have  been 
either  sold  or  held  by  the  sheriff  for  twenty- 
one  days  (i)  : 

(f.)  If  he  files  in  the  Court  a  declaration  of  his 
inability  to  pay  his  debts  or  presents  a  bank- 
ruptcy petition  against  himself  (/.;)  : 

(g.)  If  a  creditor  (Z)  has  obtained  a  final  judg- 
ment (wi)  against  him  for  any  amount,  and 
execution  thereon  not  having  been  stayed, 
has  served  on  him  in  England,  or,  by  leave  of 
the  Court,  elsewhere,  a  bankruptcy  notice 
under  this  Act  (n),  requiring  him  to  pay  the 
judgment  debt  in  accordance  with  the  terms- 
of  the  judgment,  or  to  secure  or  compound 
for  it  to  the  satisfaction  of  the  creditor  or  the 
Court,  and  he  does  not,  within  seven  days 
after  service  of  the  notice,  in  case  the  service 
is  effected  in  England,  and  in  case  the  service 
is  effected  elsewhere,  then  within  the  time 

(?;)  Stat.  53  &  54  Yict.  c.  71,  ss.  70,  76,  93.     Filing  a  declara- 

s.  1.     This  was  first  made  an  act  tion  of  insolvency  was  first  made 

of  bankruptcy  in  the  case  of  all  an   act   of    bankruptcj'   by   stat. 

debtors  by  the  Act  of  1883.     By  6  Geo.  IV.  c.  16,  s.  6.     A  trader 

stat.  32  &  33  Vict.  c.   71,  s.   6,  was  first   enabled    to    present   a 

the  seizure  and  sale  of  the  goods  bankruptcy  petition  against  him- 

of  a  trader  on  an  execution  for  self  by  .stat.    7  &   8  Vict.  c.  96, 

obtaining  payment  of  ?wi  Zf5s  <Aa?i  s.  41. 

50/.   was   an  act  of  bankruptcy.  (1)  Including  any  person   who 

The    Act    of    1861    contained   a  is   for  the  time  being  entitled  to 

similar  provision   (stat.  24  &  25  enforce   a   final   judgment ;  stat. 

Vict.  c.  134,  s.  73)  as  to  executions  53  &  54  Vict.  c.  71,  s.  1. 
for  sums  exceeding  501.     See  ante,  (m)  See  Ex  parte  Chincry,  12 

pp.  98,  206.  Q.  B.  D.  342  ;  Ex  parte  Schmitz, 

[k)   These  were  acts  of  bank-  7-c  Coheii,  ib.  509  ;  Ex  parte  MoorCf 

ruptcy   under  the  Acts    of   1869  re  Faithfull,    14    Q.  B.    D.  627 

and    1861,    in    the    case    of    all  Ee  Binstead,  1893,  1  Q.  B.  199. 
delators,    and   under   the   Act   of  (?i)    See    stat.    46   &    47   Vict. 

1849  in  the  case  of  traders  ;  stats.  c.  52,  s.  4,  sub-s.  2  ;  Bankruptcy 

32   &  33  Vict.    c.    71,  s.   6  ;  Ex  Rules,  1886,   Nos.    136—142  ;  Re 

parte  Duigrrum,  re  Bissell,  L.  R. ,  Loiu,  1891,  1  Q.  B.  147  ;  Re  Child, 

6  Ch.  605  ;  24  k  25  Vict.  c.   134,  1892,  2  Q.  B.  77  ;  Re  Howes,  ib., 

ss.  72,  86  ;  12  &  13  Vict.  c.  106,  628. 
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limited  in  that  behalf  by  the  order  giving 
leave  to  effect  the  service,  either  comply  with 
the  requirements  of  the  notice,  or  satisfy  the 
Court  that  he  has  a  counter-claim,  set-off  or 
cross  demand  which  equals  or  exceeds  the 
amount  of  the  judgment  debt,  and  which  he 
could  not  set  up  in  the  action  in  which  tlie 
judgment  was  obtained  (o). 
(h.)  If  the  debtor  gives  notice  to  any  of  his  creditors 
that  he  has  suspended,  or  that  he  is  about  to 
suspend,  payment  of  his  debts  (p). 

If  the  reader  will  look  at  the  notes  appended  to  the  History  of 

above   definitions,  he  will  gain  an  idea  of  the  previous  ofbankruptey. 

history  of  every  act  of  bankruptcy  defined  in  the  Act  of 

1883.     Certain  acts  of  bankruptcy,  defined  by  former  Obsolete  acts 

1    ,.  1  .     4    <  of  bankruptcy, 

bankruptcy  statutes,  were  omitted  Irom  the  present  Act 

as  obsolete;  these  are  principally  outlawry  (g)  abolished 

in  civil  proceedings  in  the  year  1879  {r),  and  certain 

acts,  such   as  lying  in  prison  for  debt,  or  escape  from 


(o)  See  Ec  Powell,  1891,  2 
Q.  B.  324  ;  Re  Fraser,  1892,  2 
Q.  B.  633.  It  was  an  act  of  bank- 
ruptcy, under  the  Act  of  1869, 
for  any  debtor  to  fail  to  comply 
with  a  debtor  ssunimo)is,  requiring 
payment  of  a  sum  not  less  than 
50^.,  issued  under  that  Act  ;  and, 
under  the  Act  of  1861,  for  any 
debtor  to  fail  to  comply  Avith  a 
judgment  debtor's  summons,  issued 
under  that  Act  ;  but  in  both  cases 
a  difference  was  made  between 
traders  and  non-traders :  see 
stats.  32  &  33  Vict.  c.  71,  s.  6  ; 
24  &  25  Vict.  c.  134,  ss.  76—85. 
Under  the  Act  of  1849,  it  was  an 
act  of  bankruptcy  for  a  trader  to 
fail  to  satisfy  a  judgment  debt 
within  seven  days  after  a  notice, 
requiring  payment,  had  been  duly 
served  ;  stat.  12&  13  Vict.  c.  106, 
s.  72.  Failure  to  satisfy  a  debt, 
after  summons  duly  issued,   was 


first  made  an  act  of  bankruptcy 
in  the  case  of  traders  having 
privilege  of  Parliament  (who 
could  not  be  arrested  for  debt) 
by  Stat.  4  Geo.  III.  c.  33  (so  also 
under  stat.  6  Geo.  IV.  c.  16,  ss. 
10,  11)  ;  in  the  case  of  aiUraders, 
by  stat.  1  &  2  Vict.  c.  110  (which 
abolished  arrest  on  mesne  process 
in  civil  actions),  s.  8. 

{p)  This  was  first  made  an  act 
of  bankruptcy  by  the  Act  of  1883. 
See  Ex  parte  Nickoll,  13  Q.  B.  D. 
469  ;  Ex  parte  Oastler,  ib.  471  ; 
Crook  V.  Morley,  1891,  A.  C. 
316  ;  Re  Daintrey,  1893,  2  Q.  B. 
116  ;  Re  Simonson,  1894,  1  Q.  B, 
433. 

Cq)  See  stats.  13  Eliz.  c.  7,  s. 
1  ;  1  Jac.  I.  c.  15,  s.  2  ;  6 
Geo.  IV.  c.  16,  s.  3  ;  12  &  13 
Vict.  c.  106,  s.  67  ;  32  &  33  Vict, 
c.  71,  s.  6. 

(r)  Ante,  p.  93,  n.  (y). 

Q  2 


228  OF   CHOSES   IN   ACTION. 

such  imprisonment  (s),  wLicli  could  not  be  committed 
after  the  abolition  of  imprisonment  for  debt  at  the 
beginning  of  1870  (t). 

Fraudulent  We  liave  seen  {u)  that  it  has  been  an  act  of  bank- 

vvhaUs!^'^^  ruptcy  for  a  person  within  the  bankrupt  laws  to 
make  any  fraudulent  conveyance  of  his  property,  ever 
since  the  bankruptcy  statute,  1  Jac.  I.  c.  15,  was  passed. 
The  question  of  fraud  sometimes  resolves  itself  into  the 
question  of  the  debtor's  intention  in  making  the  con- 
veyance, and  sometimes  is  concluded  from  the  nature  of 
the  conveyance  itself.  A  hand  fide  intent  to  carry  on 
his  business,  and  to  jDrocure  advances  for  that  purpose, 
will  sustain  a  mortgage  of  the  whole  or  nearly  all  of  the 
debtor's  property  {x)  ;  and  this  is  the  case  even  if  such 
advances  are  procured  at  the  expense  of  first  securing 
to  the  proposed  lender  a  pre-existing  debt  {y).  But  a 
mortgage  of  all  or  nearly  all  the  debtor's  property  for 
simply  securing  a  pre-existing  debt,  is  evidently  a  fraud 
on  the  other  creditors,  and  as  such  is  void  as  a  fraudu- 
lent conveyance  {z).  Not  so,  however,  where  a  sub- 
stantial portion  of  the  debtor's  property  is  excepted 
from  the  security,  and  the  conveyance  is  made  under 
pressure  (a). 

(.S-)  See  stats.   1  Jac.    I.   c.   15,  Ex  jxirtc   Ellis,    In  re   Ellis,    2 

s.    2  ;  21  Jac.    I.   c.    19,  s.    2  ;  6  Ch.  D.  797  ;  Ex  2xirtc  Games,  In 

Geo.  IV.  c.  16,  ss.  3,  5  ;  12  &  13  re  Bamford,  12  Ch.   D.  314  ;  Ex 

Vict.  0.  106,  ss.  67,  69  ;  24  &  25  parte  Wilkinson,  re  Berry,  22  Ch. 

Vict.  c.  134,  s.  71.    As  to  taking  D.    788;    Ex  parte   Johnson,    re 

the  benefit  of  any  statute  for  the  Chapman,  26  Ch.  D.  338. 
relief  of    insolvent   debtors,    see  (z)  Smith  v.  Cannon,  2  E.  &  B. 

stats.  12  &  13  Vict.  c.  106,  ss.  74,  35  ;  Exfarte  Foxley,  hire  Morse, 

75  ;  24  &  25  Viet.  c.  134,  s.  75.  L.  E.  3  Ch.  515  ;  Ex  parte  Trevor, 

(t)  Ante,  p.  192.  In  re  Burghardt,    1    Ch.  D.  297  ; 

(«)  Ante,  p.  225,  note  (d).  Ex 2Mrte  Cooper,  re  Baum,  10  Ch. 

{x)  Bitllestone  v.  Cook,   6  E.  &  D.  313  ;  Ex  parte  Payne,  re  Cross, 

B.  296;  Ex  parte  HamnixU,   re  11  Ch.  D.  539  ;  Ex  parte   Dann, 

nrmingivay,  23  Ch.  D.  626,  638.  re  Parker, 11  Ch.  D.  26  ;  Ex  parte 

(y)  Penncll  v.  Bcynolds,  11  C.  Chaplin,  re  Sinclair,   26    Ch.  D. 

P..  N.  S.  709  ;  Ex  parte   Winder,  319. 

re    Winslanley,   1    Ch.    D..   290  ;  (a)  Smith  v.  Timyns,  1  H.  &  C. 

affirmed  on  appeal,  Exparte  Sheen,  349. 
re    Winstanley,    1    Ch.    D.    560 
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When  a  debtor  has  committed  an  act  of  bankruptcy,  rroceedings 
proceedings    in    banlsruptcy  must    be    duly    instituted  ^.^ptcy. 
against  him,  in  order  that  he  may  be  adjudged  bank- 
rupt.    The  first  step  in  these  proceedings  has  always 
been  a  petition,  formerly  addressed  to  the  Lord  Chan-  Bankruptcy 
cellor  (b),  afterwards  to  the  Court  of  Bankruptcy  (c),  V^t^^^on. 
and  now  to  the  High  Court  of  Justice,  or  to  a  County 
Court  having  bankruptcy  jurisdiction   (<^).     Formerly 
such  a  petition  could  only  be  presented  by  a  creditor  (e). 
But  the  provisions  of  an  Act  of  the  year  1844,  enabled 
a  man  to  present  a   bankruptcy  petition  against   him- 
self (/) ;  and  all  the  subsequent  bankruptcy  statutes 
have  contained  similar  provisions  (g).    The  Bankruptcy 
Act,  1883,  now  enacts  that,  subject  to  the  conditions 
therein  specified,  if  a  debtor  commits  an  act  of  bank- 
ruptcy, the  Court  may,  on  a  bankruptcy  petition  being 
presented,  either  by  a  creditor  or  by  the  debtor,  make 
an  order,  in  the  Act  called  a  receiving  order,  for  the  Receiving 
protection  of  the  estate  ill). 

A  creditor  shall  not  be  entitled  to  present  a  bank-  Conditions  on 

,    ,  ,  which  creditor 

ruptcy  petition  against  a  debtor  unless —  n^ay  petition, 

(a.)  The  debt  owing  by  the  debtor  to  the  petitioning 
creditor,  or,  if  two  or  more  creditors  join  in 
the  petition,  the  aggregate  amount  of  debts 
owing  to  the  several  petitioning  creditors, 
amounts  to  fifty  pounds,  and 
(b.)  The  debt  is  a  liquidated  sum,  payable  either 
immediately  or  at  some  certain  future  time, 
and 

(5)  Stats.  13  Eliz.  c.  7,  s.  2  ;  6  stat.  6  Geo.  IV.  c.  16. 
Geo.    IV.   c.  16,    s.    12  ;    1    &    2  (/)  Stat.  7  &  8  Vict.  c.  96,  s. 

Will.   IV.    c.   56,  s.  12  ;  2  Black.  41,  ajiplying  to  traders  only. 
Comni.  480.  {(/)  Stats.  12  &  13  Vict,  c,  106, 

(c)  Stats.  12  &  13  Vict.  c.  106,  s.  93    as  to  traders)  ;  24  &  25  Vict, 

s   89  ;  24  &  25  Vict.  c.  134,  s.  88  ;  c.  134,  s.  86  (as  to  all   debtors)  ; 

32  &  33  Vict.  c.  71,  ss.  4,  8,  59.  32  &  33  Vict.  c.  71,  s.  125. 

{d)  Stat.    46  &  47  Vict.  c.  52,  [h)  Stat.  46  &  47  Vict.  c.  52, 

s.  92  ;  see  s.  100.  s.  5. 

(e)  See  2  Black.    Cumm.   480  ; 


230 


OF   CHOSES   IN   ACTION. 


Secured 
creditor. 


Proceedings' 
and  order  on 
creditor's 
petition. 
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(c.)  The  act  of  bankruptcy  on  which  the  petition  is 
grounded  has  occurred  within  three  months 
before    the     presentation    of     the     petition, 
and 
(d.)  The  debtor  is  domiciled  in  England  (i),  or,  within 
a  year  before  the  date  of  the  presentation  of 
the  petition,  has  ordinarily  resided  or  had  a 
dwelling-house  or  place  of  business  in  Eng- 
land (k). 
If  the   petitioning  creditor  is  a  secured  creditor,  he 
must,  in  his  petition,  either  state  that  he  is  willing  to 
give  up  his  security  for  the  benefit  of  the  creditors  in 
the  event  of  the  debtor  being  adjudged  bankrupt,  or 
give  an  estimate  of  the  value  of  his  security.     In  the 
latter  case,  he  may  be  admitted  as  a  petitioning  creditor 
to  the  extent  of  the  balance  of  the  debt  due  to  him, 
after  deducting  the  value  so  estimated,  in   the  same 
manner   as  if  he  were  an  unsecured  creditor  (1).     A 
creditor's  petition  shall  be  verified   by  affidavit,  and 
served  in  the  prescribed  manner  (m).     At  the  hearing 
the   Court   shall   require    proof    of  the   debt    of  the 
petitioning   creditor,    of  the  service    of  the   petition, 
and  of  the  act  of  bankruptcy,  or,  if  more  than  one  act 
of  bankruptcy  is  alleged  in  the  petition,  of  some  one  of 
the  alleged  acts  of  bankruptcy,  and,  if  satisfied  with  the 
proof,  may  make  a  receiving  order  in  pursuance  of  the 
petition  (n).     A  debtor's  petition  shall  allege  that  the 
debtor  is  unable  to  pay  his  debts,  and  the  presentation 
thereof  shall  be  deemed  an  act  of  bankruptcy  without 
the  previous  fihng  by  the  debtor  of  any  declaration  of 
inability  to  pay  his  debts,  and  the  Court  shall  thereupon 
make  a  receiving  order  (o).     Neither  a  creditor's  nor  a 

(i)  Not  in  Scotland  or  Ireland  ; 
£x  jMrte  Cunningham,  13  Q.  B. 
D.  418  ;  see  Ex  pm'te  Barnc,  16 
Q.  B.  D.  522. 

(Jc)  Ee  Becquard,  24  Q.  B.  D. 
71. 


{D  Stat.   46  &  47  Vict.   c.    52,       143—147,  157 


s.  6. 

{m)  Sect.  7,  snb-s.  1  ;  see  rules 
(1886)  143—156. 

(n)  Sect.  7,  sub-s.  2  ;  see  rules 
(1886)  157—169. 

(o)  Sect.  8  ;  see  rules  (1886) 
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debtor's  petition  shall,  after  presentment,  be  vvitlulrawn 
without  the  leave  of  the  Court  (j)).  If  the  debtor  retition, 
against  or  by  whom  a  bankruptcy  petition  is  presented  J^resented." 
has  resided  or  carried  on  business  within  the  London 
bankruptcy  district  as  defined  by  the  Act  {q)  for  the 
greater  part  of  the  six  months  immediately  preceding 
the  presentation  of  the  petition,  or  for  a  longer  period 
during  those  six  months  than  in  the  district  of  any 
County  Court,  or  is  not  resident  in  England,  or  if  the 
petitioning  creditor  is  unable  to  ascertain  the  residence 
of  the  debtor,  the  petition  shall  be  presented  to  the 
High  Court.  In  any  other  case  the  petition  shall  be 
presented  to  the  County  Court  for  the  district  in  which 
the  debtor  has  resided  or  carried  on  business  for  the 
longest  period  during  the  six  months  immediately 
preceding  the  presentation  of  the  petition.  But  these 
provisions  shall  not  invalidate  a  proceeding  by  reason 
of  its  being  taken  in  a  wrong  Court  (r). 

On   the    making    of    a   receiving   order   an   official  Effect  of 
receiver  shall  be   thereby  constituted  receiver  of  the  ^^^^^^^^^^^^ 
property  of  the  debtor,  and  thereafter,  except  as  directed 
by  the  Act,  no  creditor  to  whom  the  debtor  is  indebted 
in  respect  of  any  debt  provable  in  bankruptcy  shall 
have  any  remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt,  or  shall  commence  any 
action  or  other  legal  proceedings  unless  with  the  leave 
of  the  Court  and  on   such  terms  as  the  Court  may 
impose.     But  this  enactment  shall  not  affect  the  power 
of  any  secured  creditor  to  realize  or  otherwise  deal  with  secured 
his  security  in  the  same  manner  as  he  would  have  been  creditor, 
entitled  to  realize  or  deal  with  it  if  this  enactment  had  not 
been  passed  (s).    The  Board  of  Trade  are  empowered  to  official 


receivers. 


(p)  Sects.  7  (sub-s.  7),  8,  (s)  Sect.   9  ;   see  Re  Ryley,   15 

{q)  See  s.  96.  Q.    B.    D.  329  ;    Re  Manning,  30 

[r)  Sect.    95  ;   see  rule   (1886)  Ch.   D.  480  ;  Rhodes  v.   Dawsoit, 

145 ;  Re  French,  24  Q.  B.  D.  63.  16  Q.  B.  D.  548. 
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appoint  such  persons  as  they  may  think  fit  to  be 
official  receivers  of  debtors'  estates  (t)  ;  and  an  official 
receiver  for  the  bankruptcy  district  of  the  High  Court,, 
and  official  receivers  for  the  bankruptcy  districts  within 
the  jurisdiction  of  the  County  Courts,  have  been 
appointed  accordingly  {n).  Official  receivers  act  under 
the  general  authority  and  directions  of  the  Board  of 
Trade,  but  are  also  officers  of  the  Courts  to  which  they 
are  respectively  attached  (t).  The  official  receiver  is 
empowered,  on  the  application  of  any  creditor,  to- 
appoint  a  special  manager  of  the  debtor's  estate  to  act 
until  a  trustee  is  appointed  {x).  The  Court  has  power 
at  any  time  after  the  presentation  of  a  bankruptcy 
petition,  and  before  a  receiving  order  is  made,  ta 
appoint  the  official  receiver  to  be  interim  receiver  of 
the  debtor's  property.  And,  at  any  time  after  the- 
presentation  of  such  a  petition,  the  Court  may  stay 
any  action,  execution,  or  other  legal  process  against  the 
property  or  person  of  the  debtor  (?/).  Notice  of  every 
receiving  order  is  required  to  be  duly  gazetted  and 
advertised  {z). 


First  meeting 
of  creditors. 

Debtor's 
statement  of 
affairs. 

Public  exami- 
nation of 
debtor. 


As  soon  as  may  be  after  the  making  of  a  receiving: 
order,  a  jirst  meeting  of  creditors  is  held  in  accordance 
with  the  Act  (a).  And  a  debtor  against  whom  a 
receiving  order  is  made,  is  required  to  make  out  a 
statement  of  his  affairs  in  the  prescribed  form  (b)  ;. 
and  also  has  to  undergo  a  puhlic  examination  in  Court 
with  regard  to  his  affairs  (c).  And  if  the  creditors  at 
the    first    meeting,    cr    any    adjournment    thereof,  by 


(0  Sect.  66. 

(«)  See  Order  of  1st  January, 
1884,  W.  N.  5th  January,  1884. 

(*•)  Stat.  46  &  47  Vict.  c.  52, 
s.  12. 

[y)  Sect.  10;  see  rule  (1886) 
181. 

[z)  Sect.  13  ;  see  rule  (1886) 
182. 


(a)  Sect.  15,  and  first  schedule  J 
53  &  54  Vict.  c.  71,  s.  18;, 
rules  (1886)  249—257  ;  rules 
(1890)  58-60. 

(b)  Stat.  46  &  47  Vict.  c.  52,, 
s.  16  ;  rules  (1886)  217,  218. 

(c)  Sect  17 ;  stat.  53  &  54 
Vict.  c.  71,  s.  2  ;  rules  (1886)  6, 
184—189. 
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ordinary  resolution  resolve  that  the  debtor  be  adjudged 

bankrupt,  or  pass  no  resolution,  or  if  the   creditors  do 

not  meet,  or  if  a  composition  or  scheme  is  not  accepted 

or  approved  in  pursuance  of  the   Act  within   fourteen 

days  after  the    conclusion   of  the  examination  of  the 

debtor,  or  such  furtlier  time  as  the   Court  may  allow.  Adjudication 

the  Court  shall  adjudge  the  debtor  bankrupt   (d).     On  f,,^,tc^J^' 

the  application  of  the  debtor  himself  the  Court   may 

adjudge    him    bankrupt    at    the    time    of    making    a 

receiving  order,   or    at    any  time  thereafter  (e).     And 

when  a  receiving  order  has  been  made,  and  a  quorum 

of  creditors    do    not    attend    at   the    time    and    place 

appointed   for  the   first   meeting,   or  one  adjournment 

thereof,  or  where  the  official  receiver  satisfies  the  Court 

that  the  debtor  has  absconded,  or  that  the  debtor  does 

not  intend  to  propose  a  composition  or  scheme,  or  in  any 

of  the  other  cases  mentioned  in  the  Act,  the  Court  may, 

either  on  the  application  of  a  creditor,  or  of  the  official 

receiver,    forthwith  adjudge  the    debtor  bankrupt  (/). 

Notice    of   every    order  adjudging  a    debtor   bankrupt  ^(lypj.(.j 

must  be  duly  gazetted  and  advertised  (g).  meut. 

A  debtor,  against  whom  a  receiving  order  has  been  Composition 
made,  is  not  necessarily  adjudged  bankrupt,  for  he  may  ^^'  s^jiieme  of 
make  a  proposal  tor  a  composition  m  satisfaction  of  his 
debts,  or  a  scheme  of  arrangement  of  his  affairs  (h). 
And  if  his  proposal  be  accepted  by  a  majority  in  number 
and  three-fourths  in  value  of  his  creditors  who  have 
proved  their  debts,  at  a  meeting  held  for  the  purpose, 
and  be  approved  by  the  Court,  it  will  be  binding  on  all 
his  creditors  [i],  and  will  release  him  from  all  his 
liabilities  to  them  which  would  be  provable  in  bank- 

(d)  Stat.    46  &  47  Vict.  c.  52,       sclieme  mus    provide  for  payment 

s.  20.  in  priority  to  other  debts  of  all 

(c)  Rule  (1886)  190.  debts  directed  to  be  so  jiaid  in  the 

(     )  Rule  (1886)  191.  distribution   of    the   property    of 

(g)  Stat.    46   &  47  Viet.  c.  52,       a  bankrupt  ;  see  ante,  p.  207,' and 

s.  20,  sub-s.  2  ;  rule  (1886)  193.  Table. 

{ff)  Any   such   composition  or           (i)  Aide,  p.  219. 
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ruptcy  (/i;).  But  it  will  not  release  the  debtor  from  any 
liability  under  a  judgment  against  him  in  an  action  for 
seduction,  or  under  an  affiliation  order,  or  under  a 
judgment  against  him  as  a  co-respondent  in  a  matri- 
monial cause,  except  to  such  an  extent,  and  under  such 
conditions  as  the  Court  expressly  orders  in  respect  of 
such  liability  (1).  If  a  trustee  be  appointed  to  carry 
out  such  a  composition  or  scheme  of  arrangement,  the 
debtor's  property  to  be  administered  by  him  (w)  will 
vest  in  him  in  the  same  manner  as  a  bankrupt's  pro- 
perty vests  in  the  trustee  under  the  bankruptcy ;  and 
he  will,  generally  speaking,  have  the  same  powers  and 
duties  with  respect  to  such  property,  as  a  trustee  in 
bankruptcy  has  with  respect  to  the  bankrupt's  pro- 
perty (n).  When  a  composition  or  scheme  is  approved 
of,  the  official  receiver  shall,  on  payment  of  all  expenses 
incident  to  the  proceedings,  forthwith  put  the  debtor  or 
the  trustee  under  the  composition  or  scheme,  or  any 
other  person  to  whom  the  debtor's  property  is  to  be 
assigned  under  the  composition  or  scheme,  as  the  case 
may  be,  into  possession  of  the  debtor's  property ;  and 
the  Court  shall  discharge  the  receiving  order  (o). 
Where  default  is  made  in  any  payment  under  an 
approved  composition  or  scheme  either  by  the  debtor 
or  the  trustee  (if  any),  no  action  lies  to  enforce  such 
payment,  but  the  remedy  of  any  person  aggrieved  is  by 
application  to  the  Court  (j)),  which  is  empowered  to 
enforce  the  provisions  of  the  composition  or  scheme  (q). 
If  default  is  made  in  payment  of  any  instalment  due  in 
pursuance  of  the  composition  or  scheme,  or  if  it  appears 
to  the  Court   that  the  same  cannot  proceed  without 

{k)  Flint  V.  Barnard,  22  Q.  B.  {?;)  Stat.   r)3  &  54  Vict.  c.  71, 

D.  90.  s.  18,  sub-ss.  16,  17. 

{I)  Stat.  53  &  54  Vict.   c.    71,  {o)  Kule    (1890)    30,    replacing 

s.  3,  replacing  46  &  47  Vict.  c.  52,  rule  (1886)  208. 

s.  IS  ;  see  Ex 2)arte  Heed  d;  Boiven,  (p)  Kule  (1890)  33,    replacing 

17  Q.  B.  D.  244.  rule  (1886)  211. 

(m)  See  A*e  Croo7n,  1891,  1  Ch.  (q)  Stat.   53  &  54   Vict.  c.  71, 

695.  s.  3,  sub-s.  14. 
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injustice  or  undue  delay  to  the  creditors  or  the  debtor, 
or  that  the  approval  of  the  Court  was  obtained  by 
fraud  (r),  the  Court  may,  on  application  by  the  official 
receiver,  the  trustee  or  any  creditor,  adjudge  the  debtor 
bankrupt  (s),  and  annul  the  composition  or  scheme 
without  prejudice  to  anything  duly  done  thereunder  (i). 

A  debtor's  affairs  may  also  be  liquidated  under  the  Powei-to 
Act  of  1883  by  means  of  a  composition  or  scheme  o^^ '^^osidmror ' 
arrangement  proposed  by  him,  accepted  by  a  majority  scheme  after 
in  number  and  three-fourths  in  value  of  his  creditors,  aiiju'dicatioii. 
who  have  proved  their  debts,  and   approved   by   the 
Court,  aftei-  an  adjudication  of  bankruptcy;  in  which 
case  the  same  proceedings  are  taken  and  the  same  con- 
sequences  ensue  as   in   the  case  of  a  composition   or 
scheme   accepted   before   adjudication.     If  the    Court 
approves  the   composition  or  scheme  it  may  make  an 
order    annulling    the    bankruptcy,    and    vesting    the 
property  of  the  bankrupt  in  him  or  in  such  other  person 
as  the  Court  may  appoint,  on  such  terms,  and  subject 
to  such  conditions,  if  an}-,  as  the  Court  may  declare. 
But  the  Court  may  adjudge  the  debtor  bankrupt,  and 
annul  the  composition  or  scheme,  as  in  the   case  of  a 
composition     or    scheme    approved    before    adjudica- 
tion (li). 

When  a  debtor  is  adjudged   bankrupt   (x),  his   pro- Vesthio- of 
perty  becomes  divisible  among  his  creditors,  and  vests  bankrupt's 
(without  any  conveyance),  first,  in  the  official  receiver, 
as  trustee   in  the  bankruptcy    (i/),    and    then    in   the 
trustee   appointed    by  the   creditors,    on  his   appoint- 
ment   (z).     The    estate    of   the    bankrupt  is  then  ad- 

(r)  See  Ex  parte  Moon,  19  Q.  B.  s.  23,  anaended  by  53  &  54  Vict. 

D.  669.  c.  71,  s.  6. 

(s)  See  Be  McHenry,  21  Q.  B.  D.  (x)  Ante,  p.  233. 

580.  {y)   Turquand     \.     Board     of 

(t)  Stal.  53  &  54  Yict.    c.   71,  Trade,  11  App.  Cas.  286. 
s.  3  ;  siib-s.  15.  {z)  Stat.   46  &  47  Vict.  c.   52, 

(w)  Stat.  46  &   47  Vict.  c.  52,  ss.  20,  21,  54.     Stat.  34  &  35  Hen. 
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inspection. 


ministered  by  the  trustee,  under  the  eontrol  of  a 
Committee  of  committee  of"  inspection  of  not  more  than  five  nor  less 
than  tliree  persons  chosen  from  among  the  creditors  (a), 
subject  to  any  directions  that  may  be  given  by  resolu- 
tion of  the  creditors  at  any  general  meeting  {h).  And 
the  administration  of  the  estates  of  bankrupts  is  placed 
under  the  supervision  of  the  Board  of  Trade  (c).  Strin- 
gent provisions  are  made  to  secure  the  discovery  of  all 
the  debtor's  property  (d). 


Description 

o   banknijit's 

property 

divisible 

amongst 

creditors. 


The  property  of  the  bankrupt  divisible  amongst  his 
creditors,  and  in  the  Act  referred  to  as  the  property  of 
the  bankrupt  {e),  shall  not  comprise  the  following 
particulars  : 

(1.)  Property  held  by  the  bankrupt  on  trust  for  any 
other  person  : 


VIII.  c.  4,  s.  ],  and  13  Eliz.  c.  7, 
s.  2,  gnve  power  to  the  commis- 
sioners, wlio  used  then  to  be 
appointed  to  direct  each  jiarticular 
bankruptcy,  to  sell  or  otherwi.'^e 
to  deal  with  all  the  baiikruyit's 
property  for  the  benefit  of  his  cre- 
ditors. Stat.  5  Geo.  II.  c.  30, 
ss.  26,  30,  provided  that  the  com- 
missioners should  assign  the  bank- 
rupt's estate  and  efiects  to  as- 
signees chosen  by  the  creditors. 
From  that  time  until  tlie  year 
l'^31,  the  estate  of  a  bankrupt 
Mas  always  expressly  conveveil  by 
the  coniniissionersto  the  a.ssignees. 
An  Act  of  1831,  which  established 
a  Court  of  Kankruj/tcy  in  London 
and  appointed  fixed  commis- 
sioners, and  the  Bankruptcy  Acts 
of  1849  and  1861,  provided  tl.at  the 
estate  of  a  bankrupt  ^liould  vest 
in  the  assignees  without  any  con- 
veyance. Under  these  Acts  there 
were  official  assignees,  who  were 
officers  of  tlie  Bankruptcy  Court, 
as  well  as  creditors'  assignees  ;  and 
under  the  Acts  of  1831  and  1849 
one  of  the  former  acted  jointly 
with  the  latterafter  their  appoint- 
ment. But  the  Act  of  1861  left 
the  management  of  the  estate  to 


the  creditors'  assienees  alone.  See 
stats.  1  &  2  Will.  IV.  c.  56, 
ss.  'z2,  25,  26  ;  12  &  13  Vict.  c. 
106,  ss.  38—45,  102,  139,  141, 
142  ;  24  &  25  Vict.  c.  134,  ss.  108, 
116-129.  The  Act  of  1869 
abolished  the  official  assignees, 
and  substituted  for  the  cietlitors' 
assignees  a  trustee  to  be  ajipointed 
at  a  general  meeting  of  credi- 
tors ;  Stat.  32  &  33  Vict.  c.  71, 
s.s.  14,  17. 

(a)  Stat.  46  &  47  Vict.  c.  52, 
ss.  22,  56,  57,  89  ;  stat.  53  &  £4 
Vict.  c.  7],  s.  5. 

(//)  Stat.  46  &  47  Vict.  c.  52, 
s.  89. 

((•)  Sects.  74-81,  91. 

(d)  Sects.  24-27  ;  stat.  53  &  54- 
Vict.  c.  71,  s.  7. 

(e)  By  sect.  168,  in  this  Act 
"property"  includes  money, 
goods,  things  in  action,  land,  and 
every  description  of  propert}', 
whether  real  or  personal,  and 
whether  situate  in  England  or 
elsewhere  ;  also,  obligations,  ease- 
ments, and  every  description  oi 
estate,  interest  and  profit,  present 
or  future,  vested  or  contingent, 
arising  out  of  or  incident  to  pro- 
perty as  above  defined. 
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(2.)  The  tools  (if  any)  of  liis  trade  and  the  necessary 
wearing  apparel  and  bedding  of  himself,  his 
wife  and  children,  to  a  value,  inclusive  of  tools 
and  apparel  and  bedding,  not  exceeding 
twenty  pounds  in  the  whole  : 
But  it  shall  comprise  the  following  particulars  : 

(i.)  All  such  property  as  may  belong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the 
bankruptcy,  or  may  be  acquired  by  or  devolve 
on  him  before  his  discharge  ;  and, 

(ii.)  The  capacity  to  exercise  and  to  take  proceedings 
for  exercising  all  such  powers  in  or  over  or  in 
respect  of  property  as  migbt  have  been  exer- 
cised by  the  bankrupt  for  his  own  benefit  at 
the  commencement  of  his  bankruptcy  or 
before  his  discharge, except  the  rightof  nomina- 
tion to  a  vacant  ecclesiastical  benefice  (/_);  and, 

(iii.)  All  goods  being,  at  the  commencement  of  the 
bankruptcy,  in  the  possession,  order  or  dis- 
position of  the  bankrupt,  in  his  trade  or 
business,  by  the  consent  and  permission  of 
the  true  owner,  under  such  circumstances 
that  he  is  the  reputed  owner  thereof;  pro- 
vided that  things  in  action  other  than  debts 
due  or  growing  due  to  the  bankrupt  in  the 
course  of  his  trade  or  business,  shall  not  be 
deemed  goods  within  the  meaning  of  this 
section  (g). 

Where   any  part   of  the  property  of  the  bankrupt  Disclaimer  of 
consists  of  land  of  any  tenure  burdened  with  onerous  pg^J^?'^^^'^*'" 
covenants,  of  shares  or  stock  in  companies,  of  unprofit- 
able contracts,  or  of  any  other  property  that  is  unsale- 
able, or  not  readily  saleable,  by  reason  of  its  binding 
the  possessor  thereof  to  the  performance  of  any  onerous 

(/)  See  Nichols  v.   Kixerj,   29  (gr)  Sect.    44  ;    see    ante,    pp. 

Ch.  D.  1005.  100-102. 
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act,  or  to  the  payment  of  any  sum  of  money,  the 
trustee,  notwitlistanding  that  he  has  endeavoured  to 
sell  or  has  taken  possession  of  the  property,  or  exer- 
cised any  act  of  ownership  in  relation  thereto,  may, 
subject  to  the  conditions  and  within  the  time  speci- 
fied in  the  Act,  disclaim  the  property  (/t).  Such  a 
disclaimer  operates  to  determine,  as  from  the  date 
of  disclaimer,  the  rights,  interests  and  liabilities  of 
the  bankrupt  and  his  property  in  or  in  respect  of  the 
property  disclaimed,  and  also  discharges  the  trustee 
from  all  personal  liability  in  respect  of  the  property 
disclaimed,  as  from  the  date  when  the  property  vested 
in  him  ;  but,  except  so  far  as  is  necessary  to  attain 
these  results,  does  not  affect  the  rights  or  liabilities  of 
any  other  person  (?').  A  trustee  is  not,  as  a  rule, 
entitled  to  disclaim  a  lease  without  the  leave  of  the 
Court ;  and  the  Court  may  impose  such  terras  as  the 
Court  thinks  just,  as  a  condition  of  granting  such 
Rescission  of  leave  (Ii).  The  Court  may,  on  the  application  of  any 
person  entitled  to  the  benefit  or  subject  to  the  burden 
of  a  contract  made  with  the  bankrupt,  make  an  order 
rescinding  the  contract  on  such  terms  as  to  the  Court 
may  seem  equitable,  and  any  damages  payable  under 
the  order  to  the  applicant  may  be  proved  as  a  debt  in  the 
bankruptcy  (I).  Any  person  injured  by  the  operation 
of  a  disclaimer  may  prove  for  his  injury  as  a  debt  in 
the  bankruptcy  (m). 


Disclaimer 
of  lease. 


contract 
made  with 
bankrupt. 


Possession  of        The  trustee  shall,  as  soon  as  may  be,  take  possession 

property  by     ^£  ^j^^  deeds,  books,  and  documents  of  the  bankrupt, 

and  all  other  parts  of  his  property  capable  of  manual 

delivery  (o).     For  the  purpose  of  acquiring  or  retaining 


(h)  Stat.  46  &  47  Vict.  c.  52.. 
s.  55,  sub-s.  1,  amended  by  53  & 
54  Vict.  c.  71,  s.  13. 

(i)  Stat.  46  &  47  Vict.  c.  52, 
s.  55,  snb-s.  2. 

{k)  Sect.  55,  sub-s.  3  ;  see  riile 


(1890)  69,  replacing  rule  (188(5) 
320. 

(I)  Sect.  55,  sub-s.  5. 

{m)  Sect.  55,  sub-s.  7. 

(o)  Stat.  46  k  47  Vict.  c.  52, 
s.  50,  sub-.s.  1. 
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possession  of  the  property  of  the  bankrupt,  the  trustee 
is  in  the  same  position  as  if  he  were  a  receiver  of  the 
property  appointed  by  the  High  Court  {p).     And  any 
treasurer,  or  other  officer,  and  any  banker,  attorney  or 
agent  of  the  bankrupt  is  required  to  pay  or  deliver  to 
the  trustee  all  money  and  securities  of  the  bankrupt, 
■which  he  is  not  entitled  to  retain  as  against  the  bank- 
rupt or  trustee  (q).     Where  any  part  of  the   property 
of  the    bankrupt    consists    of    stock,    shares    in    ships.  Trustee  may 
shares,  or  any  other  property  transferable  in  the  books  j-ypfs  gtoc^, 
of  any  company,   office,  or   person,    the    trustee    may  sjiares  m 
exercise  the  right  to  transfer  the  property  to  the  same  shares- 
extent  as  the  bankrupt  might  have  exercised  it  if  he  And  deal  with 
had  not  become  bankrupt  (r).     And  where  any  part  of  ^|.\thout  being 
the  property  of  the  bankrupt  is  of  copyhold  or  cus-  admitted. 
tomary   tenure,    or   is    any    like    property   passing   by 
surrender  and   admittance  or  in  any  similar  manner, 
the  trustee  shall  not  be  compellable  to  be  admitted  to 
the  property,  but  m.ay  deal  with  it  in  the  same  manner 
as  if  it  had  been  capable  of  being  and  had  been  duly 
surrendered  or  otherwise  conveyed  to  such  uses  as  the 
trustee  may  appoint ;  and  any  appointee  of  the  trustee 
shall   be   admitted  to  or  otherwise  invested  with  the 
property  accordingly  (s). 

Where   a   bankrupt   is  a   beneficed    clergyman,  the  Sequestration 

...  .  c  ±^      '^^  ecolesias- 

trustee  may  apply  tor  and  obtam  a  sequestration  ot  the  tical  benefice. 

profits  of  the  benefice  (t).     Where  a  bankrupt   is  an  Appropria- 

officer  of  the  army  or  navy,  or  an  officer  or  clerk  or  *J°j"  ^^  P°y 

otherwise  employed  or  engaged  in   the  civil  service  of  or  salary  to 

the   Crown,  the  trustee  shall  receive  for   distribution 

{p)  Sect.  50,  sub-s.  2.  he    might   have   appointed   to   a 

(q)  Sect.  50,  sub-s.  6.  curate  in  case  the  bankrupt  had 

(r)  Sect.  50,  sub-s.  3.  been    non-resident,    and   to   pay- 

(s)  Sect.  50,  sub-s.  4  ;  see  Wil-  nient  of  such  stipend  to  the  bank- 

liams,  R.  P.  438,  17th  ed.  rui)t,  and  also  to  payment  of  any 

{t)  Such  sequestration  is,  how-  duly  licensed  curate's  salary  (not 

ever,  subject  to  the  right  of  the  exceeding  £50)  for  four  months 

bishop  of  the  diocese  to  appoint  to  before  the  date  of  the  receiving 

the  bankrupt  the  like  stipend  as  order  ;  sect.  52. 
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Powers  of 
trustee  to 
deal  with 
property. 


Powers  exer- 
ciseable  by 


amongst  the  creditors  so  much  of  tlic  Lankrupt's  pay  or 
salary  as  the  Court,  on  the  application  of  the  trustee, 
with  the  consent  of  the  cliief  officer  of  the  department 
under  which  the  pay  or  salary  is  enjoyed,  may 
direct  (it).  And  where  a  bankrupt  is  in  the  receipt  of 
a  salary  or  income  other  than  as  aforesaid,  or  is  entitled 
to  any  half  pay,  or  pension,  or  to  any  compensation 
granted  by  the  Treasury,  the  Court,  on  the  application 
of  the  trustee,  shall  from  time  to  time  make  such  order 
as  it  thinks  just  for  the  jDayment  of  the  salar}'-,  income, 
half  pay,  pension,  or  compensation,  or  of  any  part 
thereof,  to  the  trustee  to  be  applied  by  him  in  such 
manner  as  the  Court  may  direct  (x). 

The  trustee,  in  the  administration  of  the  bankrupt's 
property,  is  to  have  regard  to  any  directions  given  by 
resolution  of  the  creditors  at  any  general  meeting,  or 
by  the  committee  of  inspection  (y) ;  and  any  directions 
so  given  by  the  creditors  are  to  override  any  directions 
given  by  the  committee,  in  case  of  conflict  (z).  Subject 
to  these  and  the  other  provisions  of  the  Act,  the  trustee 
is  to  use  his  own  discretion  in  the  management  of  the 
estate  {a)  ;  and  he  is  empowered  (b)  to  sell  the  bank- 
rupt's property  (c),  give  receipts  for  any  money  received 
by  hira,  prove  and  draw  dividends  in  respect  of  any 
debt  due  to  the  bankrupt,  exercise  any  powers,  the 
capacity  to  exercise  which  is  vested  in  him  under  the 
Act  (cZ),  and  deal  with  any  property  to  which  the  bank- 
rupt is  beneficially  entitled  as  tenant  in  tail  in  the  same 
manner  as  the  bankrupt  might  have  dealt  with  it  (e). 
The  trustee  is  also  empowered  (/),  with  the  permission 


(u)  Sect.  53,  sub-s.  1. 

{x)  Sect.  53,  sub-s.  1  ;  see  Ee 
Shine,  1892,  1  Q.  B.  522;  Me 
Rogers,  1894,  1  Q.  B.  4-25  ;  also 
Ex  parte  Muggins,  21  Cli.  D.  85  ; 
Ex  parte  Benwell,  14  Q.  B.  D. 
301  ;  decided  on  stat.  32  &  33 
Vict.  c.  71,  s.  90. 

{y)  Ante,  p).  236. 


(s)  Stat.  46  &  47  Vict.   c.  52, 
s.  89,  sub-s.  1. 

(a)  Sect.  89,  sub-s.  4. 

(b)  Sect.  56. 

(c)  See  ante,  p.  236,  note  (c). 

(d)  Ante,  p.  237. 

(e)  See  Williams,    R.    P.    263, 
17th  ed. 

(/)  Sect.  57. 
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of  tlie  committee  of  inspection  to  be  obtained  in  each  trustee  witli 
particular   case,  to  cany  on  the  bankrupt's  business,  comniittee  of 
bring  or   defend  any  action   or   other  legal  proceeding  inspection. 
relating  to  the  bankrupt's  property,  employ  a  solicitor 
or  other  agent  to  do  any  business  sanctioned  by  the 
committee,  accept  a  sum  of  money  payable  at  a  future 
time  as  the  consideration  for  a  sale  of  any  of  the  bank- 
rupt's property,  mortgage  or  pledge  any  part  of  the 
bankrupt's  property  to  raise  money  to  pay  the  debts, 
refer  to  arbitration  or  compromise  any  claim  between 
the  bankrupt  and  any  person,  who  may  have  incurred 
any  liability  to  him,  make  any  compromise  or  arrange- 
ment in  respect  of  any  debts  proveable  or  claim  against 
any  person  arising  out  of  the  property  of  the  bankrupt, 
and  divide  amongst  the  creditors  any  property  which 
cannot   be  readily  or  advantageously  sold.     And  the  Power  to  allow 
trustee  may,  with  the  permission  of  the  committee  of  ^aiia^Tpro- 
inspection,  appoint  the  bankrupt  himself  to  superintend  pert}-. 
the  management  of  the  property,  or  any  part  thereof, 
or  to  carry  on  his  trade  for  the  benefit  of  his  creditors  ; 
and  may,  with  the  same  permission,  make  such  allow-  Allowance  to 
ance  as  he  may  think  just  to  the  bankrupt  out  of  the    '    ' 
property  for  the  support  of  himself  and  his  family,  or 
for  his  services,  if  engaged  in  winding-up  the   estate  : 
but    any   such    allowance   may    be    reduced    by   the 

Court  iq).     The   trustee   may  apply  to  the  Court  for  Application 
,.  y     .  •      1  7N  1  to  the  Court. 

directions  in   any  particular  matter  {li)  ;  and   so  may 

the   bankrupt,  or  any  of    the  creditors,   or  any  other 

person,  if  aggrieved   by   any   act   or   decision   of  the 

trustee  {%). 

A  trustee  in  bankruptcy  is  not  permitted  to  retain  in  Mpne}-  re- 
his  own  hands  any  money,  which  he  may  receive  as  the  trustee  in 
proceeds  of  the  realization  of  the  estate  of  the  bankrupt ;  i^^^ikruptcy, 
but  is  required  to  pay  the  same    to    the    Bankruptcy 

{g)  Sect.  64.  (1S86)  313. 

(h)  Sect.    89,    sub-s.     3  ;   rule  {i)  Sect.  90. 

W.P.P.  R 
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Trustee  not 
to  pay  into 
private 
account. 


Trustee's 
books  of 
account. 


Audit  by 
committee  of 
inspection, 
and  Board 
of  Trade. 

Annual  state- 
ment of  pro- 
ceedin-'s. 


Estates  Account  at  tlie  Bank  of  England,  or  into  a 
local  bank,  if  authorized  by  the  Board  of  Trade,  on  the 
application  of  the  committee  of  inspection,  to  make  his 
payments  into  and  out  of  a  local  bank  {k).  And  no 
trustee  in  a  bankruptcy  or  under  any  composition  or 
scheme  of  arrangement  shall  pay  any  sums  received  by 
him  as  trustee  into  his  private  banking  account  (I). 
Every  trustee  in  bankruptcy  is  required  to  keep  proper 
books  of  account  (m),  to  be  submitted  with  all  requisite 
vouchers  to  the  committee  of  inspection,  when  required, 
and  not  less  than  once  every  three  months  (n).  The 
trustee's  accounts  are  required  to  be  audited  by  the 
committee  of  inspection  once  at  least  every  three 
months  (o)  ;  and  by  the  Board  of  Trade  every  six 
months  (p).  And  once  every  year  the  trustee  is  re- 
quired to  transmit  to  the  Board  of  Trade  a  statement 
in  prescribed  form  showing  the  proceedings  in  the 
bankruptcy  up  to  the  date  of  the  statement  {q).  And 
the  Board  of  Trade  are  required  to  cause  the  statements 
so  transmitted  to  be  examined,  and  to  call  the  trustee 
to  account  for  any  misfeasance,  neglect  or  omission 
which  may  appear  on  the  said  statements  or  in  his 
accounts  or  otherwise  ;  and  the  Board  may  require  the 
trustee  to  make  good  any  loss  which  the  estate  of  the 
bankrupt  may  have  sustained  by  the  misfeasance, 
neo-lect,  or  omission  (r).  The  trustee  or  official  receiver 
is  also  required  to  furnish  a  statement  of  accounts 
at  any  time,  at  the  instance  of  one-sixth  of  the 
creditors  (s). 


Appointment 
of  joint 
trustees. 


The  creditors  are  empowered  to  appoint  more  persons 


(k)  Stat.  46  &  47  Vict.  c.  52, 
s.  74  ;  Bankruptcy  Rules,  1886, 
Nos.  340,  341. 

(l)  Sect.  75. 

(m)  Sect.  SO  ;  rules  (1886)  285. 
286. 

{n)  Bvule  (1886)  287. 

(o)  Rule  (1886)  288. 


(;))  Sect.  78  ;  rules  (1886)  289 
—291. 

(q)  Sect.  81,  sub-s.  1. 

(r)  Sect.  81,  sub-s.  2. 

(s)  Stat.  53  &  54  Vict.  c.  71. 
s.  17.  A  sum  sufficient  to  ]>;iy 
tbe  costs  of  such  accounts  mu.,c 
first  be  deposited. 
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than  one  to  the  office  of  trustee  {t),  and  to  remove  a  Removal  of 
trustee  appointed  by  them  {u).     The  Board  of  Trade  *™'''*'- 
Are  also  empowered  to  remove  a  trustee  for  misconduct' 
failure  to  perform  bis  duties,  and  in  certain  cases  of  un- 
fitness {x).     On  the  appointment  of  a  new  trustee  the 
bankrupt's  property  vests  in  him  at  once,  without  any 
■conveyance  {y).     The  trustee's  remuneration  (if  any)  Trustee's  re- 
is  to  be  fixed  by  the  creditors,  and  to  be  in  the  nature  'ui^ueration. 
•of  a  commission  or  percentage  on  the  amount  realized 
by  him  {z). 

The  money  which  is  derived  from  the  realization  of  Distribution. 

the  property  of  a  bankrupt  is  applied,  first,  in  payment  ",[,o'^'e|.t?'^''^  ** 

■of  the  costs  of  the  administration    of  the  estate,  and  is 

then  distributed  amongst  the  creditors  who  have  proved 

their  debts.     Dividends    are  to  be   declared    and  dis-  Dividemls. 

tributed  with  all  convenient  speed  ;  in  the  absence  of 

sufficient  reason  to  the  contrary,  the  first  within  four 

months   after  the  conclusion  of  the   first    meeting    of 

creditors,  and  subsequent  dividends  at  intervals  of  not 

more  than  six  months  {a).     And  a  final  dividend  is  to  Final  divi- 

be    declared   when   the   trustee    has    realized   all  the  '^'-'"'^• 

bankrupt's  property,  or  so  much  thereof  as  can,  in  the 

joint  opinion   of  the   trustee   and    the    committee  of 

inspection,  be  realized  without  needlessly  protracting 

the  trusteeship  (6).      No   action   for   a   dividend   lies  Xo  action  fot 

against  the  trustee,  but  if  the  trustee  refuses  to  pay  any  ^^^^^^^*^"^- 

dividend  the   Court  may,  if  it  thinks  fit,  order  him  to 

pay  it,  and  also  to  pay  out  of  his  own   money  interest 

thereon  for  the  time  that  it  is  withheld,  and   the  costs 

of  the  application  (c).     The  bankrupt  is  entitled  to  any  Ri<;lit  of 

bankruiit 

(t)  Stat.    46  &  47  Yict.  c.  52,       54  Vict.  c.  71,  s.  15.  to  surplii.s. 

£.  84.  (a)  Sect.  58. 

(«)  Sect.  86,  sub-s.  2.  \b)  Sect.  62. 

[x)  Sect.  86,  sub-s.  2,  amended  (f)  Sect.   63.      Stats.   32  &  33 

by  53  k  54  Yict.  c.  71,  s.   19  (see       Yict.  c.  71,  s.  45  ;  12  &  13  Vict. 
s.  4).  c.  106,  s.   190  ;  6  Geo.  IV.  c.  16, 

(y)  Stat.  46  &  47  Vict.  c.    52,       s.  Ill  ;  and  49  Geo.  III.  c.  121, 
a.  54,  sub-s.  3.  s.  12,  were  similar  in  effect. 

(z)  Sect.  72,  amended  by  53  & 

R   2 
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surplus  remaining  after  payment  in  full  of  his  creditors, 
with  interest  at  4Z.  per  cent,  per  annum  from  the  date 
of  the  receiving  order,  and  of  the  expenses  of  the  bank- 
ruptcy proceedings  (d). 

rriority  of  The  provisions  of  the  present  bankruptcy  law  as  to- 

debts.  ^|-jg  priority  of  debts  have  been  already  stated  (e) ;  and^ 

as  we  have  seen,  subject  to  the  provisions  of  the- 
Friendly  Societies  Act,  1875,  giving  to  a  registered 
friendly  society  a  paramount  claim  for  money  due  to- 
it  from  its  officer  on  account  of  funds  of  the  society  in 
his  possession,  precedence  is  given  to  one  year's  rates 
and  taxes,  four  months'  clerks'  or  servants'  wages  up  to 
501.,  and  two  months'  labourers'  or  workmen's  wages 
up  to  2ol.  With  these  exceptions,  dividends  are  paid 
on  all  debts  proved  in  the  bankruptcy  paW ^assu ;  no- 
preference  being  given  on  account  of  the  nature  of  the 
debt,  whether  judgment  debt  (/),  bond  debt,  specialty 
or  simple  contract.  This  rule  has  prevailed  in  bank- 
ruptcy from  the  time  of  the  earliest  bankruptcy 
statutes  (g).  In  this  respect  the  Conrt  of  Chancery,  ta 
which  the  jurisdiction  in  bankruptcy  anciently  be- 
d-own debts,  longed,  followed  its  rule  that  equality  is  equity.  The 
Crown,  however,  might  formerly  enforce  payment  of  the 
entire  debt  of  a  bankrupt  Crown  debtor,  notwithstand- 
ing the  bankrupt  laws  (h).     But  the  Bankruptcy  Act,. 

(d)  Stat.  46  &  47  Vict.  c.  52,  is  a  charge  on  the  judgment 
ss.  65,  40,  siib-s.  5  ;  stats.  32  &  debtor's  lands,  until  they  are 
33  Vict.  c.  71,  s.  45;  12  &  13  Vict.  actually  delivered  in  execution;: 
c.  106,  s.  197  ;  6  Geo.  IV.  c.  16,  stat.  27  &  28  Vict.  c.  112,  s.  1. 
s.  132  ;  and  13  Eliz.  c.  7,  s.  4,  See  William.s,  R.  P.  246,  248— 
were  similar  in  effect.  251,  266,  17th  ed. 

(e)  See  the  table  opposite  (g)  See  stat.  21  Jac.  I.  c.  19, 
p.  207,  a7itc.  s.  9  ;  2  Black.  Comm.  487  ;  stats. 

(/)  By  stat.  1  &  2  Vict.  c.  110,  6  Geo.  IV.  c.  16,  s.  48  ;  12  &  13 

s.  13,  a  judgment  debt,  if  entered  Vict.  c.  106,  ss.  166—169  ;  24  & 

up  one  year  at  least  before  the  25  Vict.  c.  134,  s.  156  ;  32  &  33 

bankruptcy,  was  a  charge  in  equity  Vict.  c.  71,  s.  32  ;  46  &  47  Vict, 

on  all  the  bankrupt's  real  estate  ;  c.  52,  s.  40. 

Ex  parte  Boiilc,  3  De  G.  M.  &  G.  {h)  Anon.,    1  Atk.    262;  stat, 

515.    But  no  judgment  entered  up  32  &  33  Vict.  c.  71,  s.  49. 
cm  or  after  the  29th  July,  1864, 
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1883,  now  enacts  (i)  that,  save  as  therein  provided,  the 
provisions  of  the  Act  relating  to  the  remedies  against 
the  property  of  a  debtor  (Jc),  the  priorities  of  debts  (/), 
the  effect  of  a  composition  or  sciieme  of  arrange- 
ment (7ii),  and  the  effect  of  a  discharge  (n),  shall  bind 
the  Crown.  Any  surplus  remaining  after  payment  of 
all  the  debts  is  to  be  applied  in  payment  of  interest  at 
the  rate  of  4<l.  per  cent,  per  annum  from  the  date  of 
the  receiving  order  on  all  debts  proved  (o).  If  a  land-  Kent, 
lord  distrain  upon  the  goods  of  his  bankrupt  tenant, 
after  the  commencement  of  the  bankruptcy,  the  distress 
will  only  be  available  for  six  months'  rent  accrued  due 
prior  to  the  date  of  the  order  of  adjudication  (p) ;  but 
he  may  prove  under  the  bankruptcy  for  the  surplus 
due  for  which  the  distress  may  not  have  been  avail- 
able ((/).  And  if  a  landlord  distrain  on  any  goods  of  a 
bankrupt  within  three  months  before  the  date  of  the 
receiving  order,  the  debts,  to  which  the  present  bank- 
ruptcy statutes  give  priority,  are  to  be  a  first  charge  on 
the  goods  so  distrained  on,  or  the  proceeds  of  sale 
thereof  (7').  A  landlord  is  not  prevented  from  distrain- 
ing upon  a  trustee  in  bankruptcy,  who  has  not  dis- 
claimed the  lease  to  the  bankrupt  (s),  for  rent  accruing 
due  after  the  date  of  adjudication  (^).     If  any  money  preferential 

has  been  paid  as  a  fee  by  or  on  behalf  of  any  apprentice  ^1.^"^^  ^^  c^^" 
■•■  -^  "^      ^  ^  01  appreutice- 

or  articled  clerk  to  the  bankrupt,  the  trustee  is  em-  shii). 
powered  to  pay  a  reasonable  sum  out  of  the  bankrupt's 

{ij  Stat.   45  &  47  Vict.   c.   52,  might  distrain  for  the  full  arrears 

s.  150.  of  his  rent,    notwithstanding  an 

(k)  See  sect.  9,  ante,  p.  231.  act     of    bankruptcy  ;    Ex    parte 

{I)  See  the  table,  p.  207,  ante.  Plummcr,  1  Atk.    103 ;  2  Black. 

(m)  See  ante,  pp.  233^5.  Comm.  487. 

{n)  See  below.  {q)  Stat.   46  &  47  Vict.  c.  52, 

(o)  Stat.    46  &  47  Vict.  c.  52,  s.  42  (see  s.  43),  amended  by  53& 

s.  40,  sub-s.  5.  54  Vict.  c.  71,  s.  28. 

{p)  One  year's  rent  so  due  under  (r)  Stat.   51  &  52  Vict.  c.  62, 

.stats.  46  &  47  Vict.  c.  52,  s.  42  ;  s.  1,  sub-ss.  1,  4. 

32  &  33  Vict.   c.  71,  s.  34  ;  12  &  {s)  Ante,  p.  238. 

13  Vict.   c.    106,   s.    129  ;  and  6  [t)  Ex  parte  Hale,  Ee  Binns,  1 

Geo.  IV.  c.  16,  s.  74.     Before  the  Ch.  D.  285. 
last-mentioned  statute  a  landlord 
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property,  to  or  for  the  use  of  the  apprentice  or  cleric, 
upon  the  discharge  of  the  indenture  of  apprenticeship 
or  articles  by  the  bankruptcy  (^t). 


Demands 
})rovable  in 
bankruptcy. 


Elaborate  provisions  were  made  by  former  bank- 
ruptcy statutes  for  the  proof  of  as  many  demands  as 
possible.  Under  the  present  Act,  as  under  the  Act  of 
1869  (x),  demands  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract,  promise 
or  breach  of  trust,  are  not  provable  in  bankruptcy  ; 
nor  is  an}''  debt  or  liability  contracted  after  the  creditor 
has  had  notice  of  an  act  of  bankruptcy  available  against> 
the  debtor  (y).  But  with  these  exceptions,  all  debts 
and  liabilities  (z),  present  or  future,  certain  or  contin- 
gent, to  which  the  debtor  is  sul)ject  at  the  date  of  the 
receiving  order,  or  to  which  he  may  become  subject 
before  his  discharge  by  reason  of  any  obligation  incurred 
before  the  date  of  the  receiving  order,  shall  be  deemed 
to  be  debts  provable  in  bankruptcy  (ct).  An  estimate 
is  to  be  made  by  the  trustee  of  the  value  of  any  provable 


(k)  Stat.  46  &  47  Vict.  c.  52, 
s.  41,  replacing  32  k  33  Vict.  c. 
71,  s.  33  ;  12  &  13  Vict.  c.  106, 
s.  170  ;  and  6  Geo.  IV.  c.  16, 
s.  49. 

'  {x)  Stat.  32  &  33  Vict.  c.  71, 
s.  31. 

(y)  Stat.  46  &  47  Vict.  c.  52, 
s.  37,  sub-s.  1,  2. 

(z)  By  sect.  37,  sub-s.  8,  "  Lia- 
bility "  shall  for  the  purposes  of 
this  Act  include  any  compensation 
for  work  or  labour  done,  any  obli- 
gation or  possibility  of  an  obliga- 
tion to  pay  money  or  money's 
worth  on  the  breach  of  an  express 
or  implied  covenant,  contract, 
agreement,  or  undertaking, 
whether  the  breach  does  or  does 
not  occur,  or  is  or  is  not  likely  to 
occur  or  capable  of  occurring  be- 
fore the  discharge  of  the  debtor  ; 
and  generally  it  shall  include  any 
express  or  implied  engagement, 
agreement,  or  undertaking  to  pay, 


or  capable  of  resulting  in  the  pay- 
ment of  money,  or  money's  worth, 
whether  the  payment  is,  as  re- 
spects amount,  fixed  or  unliqui- 
dated ;  as  respects  time,  present 
or  future,  certain  or  dependent  on 
any  one  contingency,  or  on  two  or 
more  contingencies  ;  as  to  mode 
of  valuation  capable  of  being  as- 
certained by  fixed  rules,  or  as 
matter  of  opinion.  See  Ux  paj-te 
J  raters,  21  W.  R.  554  ;  lie  Snee- 
ziiui,  3  Cli.D.463;  Ex  parte  Bates, 
11  Ch.  U.  914  ;  Emvia  Silver 
Mining  Co.  r.  Grant,  17  Ch.  D. 
122  ;  Macfarlanc's  claim,  ib.  337  ; 
Re  Bridges,  ib.  342  ;  Ex  parte 
Leslie,  20  Ch.  D.  131  ;  TFatson  v. 
HoUidaij,  ib.  780,  all".  31  W.  E. 
536  ;  Robinson  v.  Ommaney,  22 
Ch.  D.  285  ;  Hardy  v.  Fothergill, 
13  App.  Cas.  351  ;  Barnett  v. 
King,  1891,  1  Ch.  4. 
(a)  Sect.  37,  §ub-s.  3. 
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liability,  which  does  not  bear  a  certain  value ;  against 
which  estimate  any  person  aggrieved  may  appeal  to  the 
Court  {!)).      Where    there    have  been  mutual  credits,  Mutual  credit 
mutual  debts,   or   other   mutual   dealings   between   a 
debtor  against  whom   a   receiving   order  shall  be  made 
under  this  Act,  and  any  other  person  proving  or  claim- 
ing to   prove  a  debt  under   such   receiving   order,  an 
account  shall   be  taken   of  what   is   due  from  the  one 
party  to  the  other  in  respect   of  such   mutual  dealings, 
and  the  sura  due  from  the   one  party  shall  be  set  off 
against  any  sum  due  from  the   other   party,   and  the 
balance  of  the  account  and  no  more,  shall  be  claimed  or 
paid  on  either  side  respectively  ;  but  a  person  shall  not 
be  entitled  under  this  section  to   claim  the  benefit  of 
any  set-off  against  the  property  of  a  debtor  in  any  case 
where  he  had  at  the  time  of  giving  credit  to  the  debtor 
notice    of  an    act    of    bankruptcy    committed    by    the 
debtor  and  available  against  him  (c).     A  debt  is  proved  Proof  of  debts, 
by  delivering  or  sending  through  the  post  in  a  prepaid 
letter  to  the  official  receiver,  or,  if  a  trustee  has  been 
appointed,  to  the  trustee,  an  affidavit  in  the  prescribed 
form,  verifying  the  deht{d).     The  courses  open  to  a  secm-ed 
secured  creditor  with  respect  to  proof  of  his  claim  have  creditor. 
been  already  pointed  out(e).      Where  a  debt  proved  interest  on 
includes  interest,  or  any  pecuniary  consideration  in  lieu  *^'^^t*- 
of  interest,  such  interest  or  consideration  shall,  for  the 
purposes  of  dividend,  be  calculated  at  a  rate  not  exceed- 
ing five  per  cent,  per  annum,  without  prejudice  to  the 


(&)  Sect.  37,  sub-ss.  4—7.  (1886)  219—231. 

(c)  Sect.   38  ;  see  F.e  Gillespie,  (e)    See     the     Table     opposite 

14  Q.  B.  D.  963.     This  section  is  p.  207,  ante.    If  a  secured  creditor 

substantially  in  the  same  words  set  a  value  on   his  security,  the 

as  stat.  32  &  33  Vict.  c.  71,  s.  39.  trustee  may  redeem  it  at  the  as- 

Stats.  12&  13  Vict.  c.  106,  s.  171  ;  sessed   value,    or,    if    dissatisfied 

6  Geo.   IV.   c.   16,   s.    50,  and  46  with    the     assessed     value,     the 

Geo.  III.  c.  135,  s.  3,  were  to  the  trustee  may  require  the  property 

same     efiect  ;    see    also    stat.     5  comprised  in  the  security  to  be 

Geo.  II.  c.  30,  s.  28.  offered  for  sale.     See  schedule  2, 

(i)  Stat.   46  &  47  Vict.  c.  52,  rule  12. 
schedule  2,  rule  2  ;  and  see  rules 


at  a  future 
time. 
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light  of  a  creditor  to  receive  out  of  the  estate  any 
liigher  rate  of  interest,  to  which  ho  may  be  entitled, 
after  all  the  debts  proved  have  been  paid  in  fiill(/). 
On  any  debt  or  sum  certain,  payable  at  a  certain  time 
or  otherwise,  whereon  interest  is  not  reserved  or  agreed 
for,  and  which  is  overdue  at  the  date  of  the  receiving 
order  and  provable  in  bankruptcy,  the  creditor  may 
prove  for  interest  at  a  rate  not  exceeding  four  per 
centum  per  annum  to  the  date  of  the  order  from  the 
time  when  the  debt  or  sum  was  payable,  if  the  debt  or 
sum  is  payable  by  virtue  of  a  written  instrument  at  a 
certain  time,  and  if  payable  otherwise,  then  from  the 
time  when  a  demand  in  writing  has  been  made  giving 
the  debtor  notice  that  interest  will  be  claimed  from  the 
Debt  payable  date  of  the  demand  until  the  time  of  payment  ((/).  A 
creditor  may  prove  for  a  debt  not  payable  when  the 
debtor  committed  an  act  of  bankruptcy  as  if  it  were 
payable  presently,  and  may  receive  dividends  equally 
with  the  other  creditors,  deducting  only  thereout  a 
rebate  of  interest  at  the  rate  of  five  pounds  per  centum 
per  annum  computed  from  the  declaration  of  a  dividend 
to  the  time  when  the  debt  would  have  become  payable 
according  to  the  terms  on  which  it  was  contracted  (/t). 

As  the  bankruptcy  of  a  person  consists  in  his  com- 
mitting an  act  of  bankruptcy,  and  not  in  his  being 
adjudged  bankrupt,  his  assignees  (0,  when  appointed, 
became  entitled  to  all  the  real  and  personal  estate  of 
wdiicli  he  was  possessed  at  the  hour  when  he  committed 
the  act  (k)  :  though  the  legal  estate  in  the  bankrupt's 

(/)  Stat.  53  &  54  Vict.  c.  71,  This  provision  was  first  introduced 

s.  23.     See  lie  Fox  d:  Jacobs,  1894,  by  stat.  7  Geo.  I.  c.  31,  as  to  debts 

1  Q.  B.  438.  secured  by  bills,  bonds,  notes,  or 

((/)  Stat.    46  &  47  Vict.  c.  52,  other  persons'  securities, 

schedule  2,    rule   20.     See   ante,  (i)  See  ante,  p.  236,  n.  {z). 

p.  208.  (k)  lliomas  v.  Dcsangcs,   2  B. 

{h)  Schedule  2,  rule  21.    Stats.  k  A.  586  ;  liouch  v.  Great  West- 

12  &  13  Vict.   c.   106,   s.   172  ;  6  em  Mailivay  ComiMmj,   1   (}.   B. 

Geo.  IV.  c.  16,  s.  51  ;  49  Geo.  III.  51. 
c.  121,  s.  9,  were  to  the  like  effect. 
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lands  remained  vested   in  him  until  conveyed  to  the 
assignees   by  their  appointment  (l).     The  title  of  the  The  title  of 
assignees,  it  was  said,  related  back  to  the  act  of  bank-  related  back 
ruptcy.     The  consequences  of  this  rule  were  formerly  to  the  act  of 
.  1        ^  j:  1    ^  .■  bankruptcy, 

very  serious,  as  many  bonajide  transactions  were  over- 
turned in  consequence  of  an  act  of  bankruptcy  having 
been  committed  by  one  of  the  parties  without  the 
knowledge  of  the  other.  But  after  several  partial 
remedies  (m),  provisions  were  made  by  the  Act  of  1849, 
of  which  the  effect  was  to  substitute  the  filing  of 
the  petition  for  adjudication  for  the  act  of  bankruptcy, 
so  far  as  respects  all  persons  dealing  and  acting  bond 
Jide  and  without  notice  of  the  act  of  bankruptcy  (/;). 
Under  the  present  bankruptcy  law,  the  l)ankruptcy  of  a  Relation  back 
debtor  is  deemed  to  have  relation  back  to  and  to  "i^-^g"^ 
commence  at  the  time  of  the  act  of  bankruptcy  (if  only 
one),  on  wliich  a  receiving  order  is  made  against  him, 
or  the  first  of  several  acts  of  bankruptcy  proved  to 
have  been  committed  by  him  within  three  months  next 
before  the  presentation  of  the  bankruptcy  petition  (o). 
But  subject  to  the  provisions  of  the  present  Acts  with 
respect  to  executions  or  attachments  of  debts,  and  the 
avoidance  of  certain  settlements  and  preferences,  bank- 
ruptcy does  not  invalidate  any  payment  by  the  bankrupt 
to  any  of  his  creditors,  any  payment  or  delivery  to  the 
bankrupt,  any  conveyance  by  the  bankrupt  for  valuable 
consideration,  or  any  contract  or  dealing  by  or  with  the 
bankrupt  for  valuable  consideration  ;  provided  that  the 
same  take  place  before  the  date  of  the  receiving  order, 
and  the  other  party  have  no  notice,  at  the  time,  of  any 

(l)  Doe  d.  Esdaile  v.  Mitchell,  [n)  Stat.  12  &  13  Vict.  c.  106, 

2  Man.  &  Selw.  446.     See  ante,  s.  133.   The  Act  of  1869  contained 

\).  236,  n.  (~).  similar  provisions  ;  stat.  32  &  33 

(wi)  Stat.   46  Geo.  III.  c.  135,  Vict.  c.  71,  ss.  11,  94,  95. 
s.  1  ;  49  Geo.  III.   c.   121,  s.  2  ;  (o)  Stat.  46  &  47  Vict.  c.   52, 

56  Geo.  III.  c.  137,  s.  1  ;  6  Geo.  s.  43,  amended  by  53  &  54  Vict. 

IV.  c.  16,  ss.  81,  82,  84  ;  2  &  3  c.  71,  s.  20  ;  Re  PolliU,  1893,  1 

Vict.  c.  11,  s,  12 ;  2  &   3  Vict.  Q.  B.  455. 
c.  29. 
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available  act  of  bankruptcy  previously  committed  by 
the  bankrupt  {'p).  Creditors  are  not  entitled  to  retain 
the  benefit  of  any  execution  against  the  goods  or  lands 
of  their  debtor,  or  of  any  attachment  of  debts  due 
to  him,  as  against  his  trustee  in  bankruptcy,  unless  the 
execution  or  attachment  be  completed  (q)  before  the 
date  of  tlie  receiving  order,  and  before  notice  of  the 
presentation  of  any  bankruptcy  petition  by  or  against 
the  debtor,  or  of  the  commission  of  any  available  act  of 
bankruptcy  by  the  debtor  (r).  Where  any  goods  of  a 
debtor  have  been  taken  in  execution,  and  before  the 
sale  thereof,  or  completion  of  the  execution  by  the 
receipt  or  recovery  of  the  full  amount  of  the  levy, 
notice  of  a  receiving  order  against  the  debtor  is  served 
on  the  sheriff,  the  sheriff  is  bound,  on  request,  to 
deliver  the  goods  to  the  official  receiver  or  trustee  under 
the  order,  retaining  only  a  charge  on  the  goods  for  the 
costs  of  the  execution  (s).  Where  goods  are  sold 
or  money  is  paid  to  avoid  sale  in  execution  of  a 
judgment  for  more  than  20^.,  the  sheriff  is  bound  to 
retain  the  balance  of  the  proceeds  of  sale,  after  deduct- 
ing the  costs  of  the  execution,  for  fourteen  days  ;  and 
if  within  that  time  notice  is  served  on  him  of  a  bank- 
ruptcy petition  having  been  presented  against  or  by  the 
debtor,  and  a  receiving  order  is  made  against  the  debtor 
thereon  or  on  any  other  petition  of  which  the  sheriff 
has  notice,  the  sheriff  is  bound  to  pay  the  balance  to 
the  official  receiver  or  trustee,  as  the  case  may  be,  who 
will    be  entitled   to   retain   the  same   as   against   the 

(j))  Stat.  46  &  47  Vict,  c.  52,  laud  is  completed  by  seizure  (see 

s.  49.     And  see  Jie  Sinclair,   15  Re  Hobson,  33  Ch.  D.  493)  ;  or,  iu 

Q.  B.   D.  616  ;  Re  PoHitt,  1893,  case    of  an  equitable  interest,  by 

1  Q.  B.  175  ;  Re  Simonson,  1894,  the  appointment   of    a  receiver; 

1  Q.  B.  433.  Stat.  46  &  47  Vict.  c.  52,  s.  45, 

{q)  An  execution  against  goods  sub-s.  2. 
is  com[)leted  by  seizure  and  sale  ;  {r)  Sect.  45,  sub-s.  1. 

an  attachment  of  a  debt  is  com-  (.s)  Stat.  53  &  54   Vict.  c.  71, 

])leted  by  receipt  of  the  debt  (see  s.    11  ;    sub-s.    1  ;    Re    Harrison, 

Butler  V.  Wearing,   17  Q.  B.  D.  1893,  2  Q.  B.  Ill, 
182)  ;    and  an  execution  against 
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execution  creditor  (t).     Any  settlement  (u)  of  property  Avoidance  of 

;    ,     .  ,  .  .  ,  .        voluntary 

not  being  a  settlement  made  before  and  m  consideration  settlements. 

of  marriage,  or  made  in  favour  of  a  purchaser  or  in- 
cumbrancer in  good  faith  and  for  valuable  considera- 
tion, or  a  settlement  made  on  or  for  the  wife  or 
children  of  the  settlor  of  property  which  has  accrued  to 
the  settlor  after  marriage  in  right  of  his  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years  after 
the  date  of  the  settlement,  be  void  against  the  trustee 
in  the  bankruptcy,  and  shall,  if  the  settlor  becomes 
bankrupt  at  any  subsequent  time  within  ten  years  after 
the  date  of  the  settlement,  be  void  against  the  trustee 
in  the  bankruptcy,  unless  the  parties  claiming  under 
the  settlement  can  prove  that  the  settlor  was  at  the 
time  of  making  the  settlement  able  to  pay  all  his  debts 
without  the  aid  of  the  property  comprised  in  the  settle- 
ment, and  that  the  interest  of  the  settlor  in  such 
property  had  passed  to  the  trustee  of  such  settlement 
on  the  execution  thereof  (x).  But  the  title  of  a  bond 
jide  purchaser  for  value  from  a  beneficiary  under  any 
settlement  so  liable  to  be  avoided  will  not  be  displaced 
by  the  subsequent  bankruptcy  of  the  settlor,  even 
though  the  purchaser  had  notice  that  the  settlement 
was  voluntary  {y).  Any  covenant  or  contract  made  in 
consideration  of  marriage,  for  the  future  settlement  on 
or  for  the  settlor's  wife  or  children  of  any  money  or 
property  wherein  he  had  not  at  the  date  of  his  marriage 

(0  Stat.   53  &  54  Vict.  c.  71,  19   Q.  B.  D.   186.     See  Ex  2Mrte 

s.  11,  sub-s.  2,  replacing  46  &  47  Huxtable,  re   Conibeer,   2  Ch.  D. 

Vict.   c.  52,   s.  46,   sub-s.  2,   and  54  ;  Ex  imrtc  Hillman,  re  Pum- 

32  &  33  Vict.  c.  71,  s.  87  ;  see  frey,  10  Ch.   D.   622  ;   Ex  parte 

Re  Cripps,  Rose  ct  Co.,  21  Q.  B.  D.  Russell,  re  Buttcricorth,  19  Ch.  D. 

472.  588  ;  Hance  v.  Harding,  20  Q.  B. 

{u)  Including  any  conveyance  D.  732,  decided  on  stat.  32  &  33 

or  transfer  of  property  ;  stat.  46  Vict.  c.  71,  s.  91,  in  similar  terms 

&  47  Vict.  c.  52,  s    47,  sub-s.  3  ;  but  applying  only  to  traders. 

see  Re  Player,  15  q.  B.  D.  682  ;  {y)  Re  Vansittart,  1S93,  2  Q.  B. 

Re  Vansittart,  1893,  1  Q.  B.  181.  377;  Re  Brail,  ib.  381  ;  Williams 

(x)  Stat.  46  &  47  Vict.  c.   52,  on  Settlements, 364  ;  see  ^c  57'i</;/s 

s.  47,  sub-s.  1  ;  Ex  jjarte  Mercer,  tt  Spicer,  1891,  2  Ch.  127. 
17  Q.  B.  D.  290  ;  Ex  parte  Todd, 
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any  estate  or  interest,  Avhether  vested  or  contingent  in 
possession    or   remainder,    and    not    being    money    or 
property  of  or  in  right  of  his  wife,  shall,  on  his  becom- 
ing bankrupt  before  the  property  or  money  has  been 
actually  transferred  or  paid  pursuant  to  the  contract  or 
covenant,   be    void    against   the    trustee  in  the  bank- 
Avoidance  of   ruptcy  (z).     And  every  conveyance  or  transfer  of  pro- 
preferences  in  ,  I  , T  ,  ,  , 
certain  cases.    V^^'^Jf  01"  Charge  thereon  made,  every  payment  made, 

every  obligation  incurred,  and  every  judicial  proceeding 
taken  or  suffered  by  any  person  unable  to  pay  his 
debts  as  they  become  due  from  his  own  money  in 
favour  of  any  creditor,  or  any  person  in  trust  for  any 
creditor,  with  a  view  of  giving  such  creditor  a  prefer- 
ence over  the  other  creditors,  shall,  if  the  person 
making,  taking,  paying,  or  suffering  the  same  is  ad- 
judged bankrupt  on  a  bankruptcy  petition  presented 
within  three  months  after  the  date  of  making,  taking, 
paying,  or  suffering  the  same,  be  deemed  fraudulent  and 
void  as  against  the  trustee  in  the  bankruptcy  :  but  this 
shall  not  affect  the  rights  of  any  person  making  title  in 
good  faith  and  for  valuable  consideration  through  or 
under  a  creditor  of  the  bankrupt  (a). 

Discharge  of         ^  bankrupt  may,  at  any  time  after  being  adjudged 
bankrupt.        bankrupt,  apply  to  the  Court  foran  order  of  discharge  {h), 

{z)  Stat.  46  &  47  Vict.   c.  52,  meat, 

s.    47,   sub-s.    2.      See   Hx  2^0-^ic  (^)  If  <i  bankrupt  liad  duly  .sur- 

Bisliop,  re   Tannics,   L.  R.  8  Cli.  rendered   and   conformed   to    tlie 

718  ;  Ex 'parlc  Bolland,  re  Clint,  bankrupt  law,   he   was   formerly 

L.  R.  17   E(j^.   115  ;  Re  Andrcivs'  entitled   to  a  certificate   of  con- 

Triists,  7  Ch.  D.  635,  decided  on  formity,   by  which   he    was   dis- 

stat.  32  &  33  Vict.  c.  71,  s.  91,  charged  from  all  debts  and  claims 

in    similar    terms   but   applying  provable   in    bankruptcy.        The 

only  to  traders  certificate  was  sujierseded  by  an 

(a)  Stat.  46  &  47  Vict.  c.  52,  order  of  discharge  under  the  Acts 

s.  48,  is  su])stantially  in  the  same  of  1861  and  1869.     See  stats.   5 

words  as  stat.  32  &  33  Vict.  c.  71,  Geo.  II.  c.  30,  ss.  7,   10  ;  6  Geo. 

s.  92;  see  Ex  parte  Craven,  L.  R.  IV.   c.  16,   ss.  120,    122  ;   5  &  6 

10   Eq.    648  ;    Ex  parte   Tempest,  Vict.  c.  122,  s.  39  ;  12  &  13  Vict. 

L.  K.  6  Ch.  70  ;  Butcher  v.  Stead,  c.  106,   ss.  198—200,  and  Sche.l. 

L.  R.  7H.  L.  839;  Ex  parte  Hall,  Z.;  24  &  25  Vict.  c.  134,  ss.  157, 

re  Cooper,   19    Ch.    D.    580;    Bx  161  ;  32  &  33  Vict.  c.  71,  ns.  48, 

parte  Griffith,  re  Wilcoxon,  23  Ch.  49  ;  and  50  &  51  Vict.  c.  66. 
D.   59,  decided  upon  that  enact- 
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Avhich    the    Court,    after    considering  a  report  of   the 
official  receiver  as  to  the  bankrupt's  conduct  and  affairs, 
may  grant,   either    absolutely  or  subject   to    any  con- 
ditions with   respect  to  any  future  earnings  or  income 
of  the  bankrupt,  or  to  his  after-acquired  property,  and 
either  immediately  or  suspending   the   operation  of  the 
order   for   a  specified   time,  or  may  refuse.     But  the 
Court  shall  refuse  the  discharge  in  all  cases  where  the 
bankrupt  has  committed  any  misdemeanour  under  the 
Debtors  Act,  1869  (c),  or  the  Bankruptcy  Act,  1883  (d), 
or  any  other  misdemeanour  or  any   felony  connected 
with    his    bankruptcy,  unless    for   special  reasons    the 
Court   otherwise    determines.     And  if  the  bankrupt's 
assets  are  not   of  a  value  equal  to  ten  shillings  in  the 
pound  on  the  amount  of  his  unsecured  liabilities  and 
he  does  not  satisfy  the  Court  that   this   fact  has  arisen 
from  circumstances  for  which   he  cannot  justly  be  held 
responsible,  or  if  he  has  on  any  previous  occasion  been 
adjudged  bankrupt,  or  made  a  composition  or  arrange- 
ment with  his  creditors,  and  in  several  specified  cases 
of  misconduct   on  the  bankrupt's  part  (e),  the   Court 
shall  either  refuse  the  discharge,  or  suspend  it  for  not 
less  than  two  years  or  until  a  dividend  of  ten  shillings 
in  the  pound  has  been  paid  to  the  creditors,  or  require 
the  bankrupt  as  a  condition  of  his  discharge  to  consent 
to  judgment  being  entered  up  against  him  by  the  official 
receiver  or  trustee   for  the  whole  or  part  of  any  un- 
satisfied balance  of  the  debts   provable   in  the  bank- 
ruptcy to  be  paid  out  of  the  bankrupt's  future  earnings, 
or  after-acquired  property  as  the  Court  may  direct.     In 


(c)  Stat.  32  &   33  Vict.  c.  62,  to  pay  ;  fraud ;  bringing  on  banlc- 

ss.  11 — 23.  ruptcy    by   rash    and    hazardous 

{d)  Stat.   46  &  47  Vict.  c.  52,  specuLation  ;    unjustifiable  extra- 

ss.  31,  163 — 167.  vagance  in  living  ;    gambling  or 

(c)  Omitting    to    keep    proper  culpable  neglect  of  his  business  ; 

books  of  account  in  his  business  ;  and  other  cases  ;    stat.   53  &  54 

trading  after  knowing  himself  to  Vict.  c.  71,  s.  S,  sub-ss.  3,  4  ;  and 

be  insolvent ;    contracting   delits  see  46  &  47  Viet.  c.  52,  s.  29,  as 

•without  expectation  of  being  able  to  fraudulent  settlements. 
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the  last  case,  execution  shall  not  be  issued  on  the  judg- 
ment without  the  Court's  leave,  which  may  be  given 
on  proof  that  the  bankrupt  has  since  his  discharge 
acquired  property  or  income  available  towards  payment 
of  his  debts.  If  at  any  time  after  the  expiration  of  two 
years  from  the  date  of  any  order  made  on  the  bank- 
rupt's application  for  his  discharge  he  shall  satisfy  the 
Court  that  there  is  no  reasonable  probability  of  his 
being  in  a  position  to  comply  with  the  terms  of  the 
order,  the  Court  may  modify  the  terms  of  the  order,  or 
of  any  substituted  order,  as  it  may  think  fit  (/).  And 
if  the  Court  should  absolutely  refuse  to  discharge  the 
bankrupt,  he  may  afterwards  apply  to  the  Court  to  re- 
Effect  of  order  consider  its  decision  ((/).  An  order  of  discharge  shall 
of  discharge,  j^^^.  release  the  bankrupt  (1)  from  any  debt  on  a  recogni- 
zance, nor  from  any  debt  with  which  the  bankrupt  may 
be  chargeable  at  the  suit  of  the  Crown  or  of  any  person 
for  any  offence  against  a  statute  relating  to  any  branch 
of  the  public  revenue,  or  at  the  suit  of  the  sheriff  or 
other  public  officer  on  a  bail  bond  entered  into  for  the 
appearance  of  any  person  prosecuted  for  any  such 
offence,  unless  the  Treasury  certify  in  writing  their 
consent  to  his  being  discharged  from  such  debts  ;  nor 
(2)  from  any  debt  or  liability  incurred  by  means  of  any 
fraud  or  fraudulent  breach  of  trust  to  which  the  bankrupt 
was  a  party  ;  nor  (3)  from  any  debt  or  liability  whereof 
he  has  obtained  forbearance  by  any  fraud  to  which  he 
was  a  party  (Jt) ;  nor  (4)  from  any  liability  under  a  judg- 
ment against  him  in  an  action  for  seduction,  or  under  an 
affiliation  order,  or  as  co-respondent  in  a  matrimonial 
cause,  except  to  such  an  extent  as  the  Court  expressly 
orders  in  respect  of  such  liability  (i).  An  order  of  dis- 
charo-e  shall  release  the  bankrupt  from  all  other  debts 

(/)  Stat.  53  &   54  Yict.  c.  71,  Q.  B.  465. 
s.  8,  replacing  46  &  47  Vict.  c.  52,  (h)  Stat.  46  &  47  Vict.  c.  52, 

s.   28  ;  rules  (1890)  43—55  ;  see  s.  30,  sub-s.  1. 
Ee  Barker,  25  Q.  B.  D.  285.  (i)  Stat.  53  k  54  Vict.   c.  71, 

((/)  He   Tobias  tfc  Co.,   1S91,   1  s.  10. 
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provable  in  bankruptcy  (k)  :  but  shall  not  release  any 
person  who  at  the  date  of  the  receiving  order  was  a 
partner  or  co-trustee  with  the  bankrupt  or  was  jointly 
bound  or  bad  made  any  joint  contract  with  him,  or  any 
person  who  was  surety  or  in  the  nature  of  a  surety  for 
him  (l).  Where  in  the  opinion  of  the  Court  a  debtor  Power  for 
ought  not  to  have  been  adiudofed  bankrupt,  or  where  it  Co^rtto 

»  .  .  annul  adjudi- 

is  proved  to  the  satisfaction  of  the  Court  that  the  debts  cation  in 

of  the  bankrupt  are  paid  in  full,  the  Court  may,  on  the 
application  of  any  person  interested,  by  order,  annul 
the  adjudication.  Where  an  adjudication  is  so  annulled, 
all  sales  and  dispositions  of  property  and  payments  duly 
made,  and  all  acts  theretofore  done,  by  the  official 
receiver,  trustee,  or  other  person  acting  under  their 
authority,  or  by  the  Court,  shall  be  valid,  but  the  pro- 
perty of  the  debtor  who  was  adjudged  bankrupt  shall 
vest  in  such  person  as  the  Court  may  appoint,  or  in 
default  of  any  such  appointment  revert  to  the  debtor 
for  all  his  estate  or  interest  therein  on  such  terms  and 
subject  to  such  conditions,  if  any,  as  the  Court  may 
declare  by  order  (ni). 

We  have  seen  that  under  the  present  bankruptcy  Property  ac- 

Act,    a    bankrupt's    property    divisible     amongst    his  [l^^^'*^*l  a^ft^i" 
,,,  -111  bankruptcy. 

creditors  shall  comprise  all  such  property  as   may  be 

acquired  b}'  or  devolve  on  him  before  his  discharge  [n). 
It  is  held,  however,  with  regard  to  goods  acquired  by 
an  undischarged  bankrupt  after  his  bankruptcy,  that 
the  same  do  not  vest  at  once  in  the  trustee  in  bank- 
ruptcy in  the  same  manner  as  property  belonging  to 
the  bankrupt  at  the  commencement  of  the  bank- 
ruptcy (o)  :  but  until  the  trustee  intervenes,  all  trans- 
actions by  the  bankrupt  with  any  person  dealing  with 


{k)  See  ante,  p.  246.  s.  35  ;  see  s.  36. 

(l)  Stat.    46  &  47  Vict.   c.   52,  (n)  Ante,  p.  236. 

s.  30,  sub-ss.  2,  4.  (o)  Ante,  p.  235. 
(m)  Stat.  46  and  47  Vict.  c.  52, 
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him  hovd  fide  and  for  value  in  respect  of  such  after- 
accjuired  goods,  whether  with  or  without  knowledge  of 
the  bankruptcy,  arc  valid  as  against  the  trustee  (p). 
Thus  an  undischarged  bankrupt  may  sue  upon  con- 
tracts made  with  or  wrongs  suffered  by  himself,  in 
respects  of  such  after-acquired  goods,  and  may  alienate 
his  rights  in  respect  of  the  same  to  persons  dealing  in 
good  faith  and  for  value,  if  the  trustee  do  not  inter- 
vene (q).  It  has  been  considered  that  this  doctrine  is 
not  applicable  to  the  case  of  real  estate  devolving  upon 
a  bankrupt  after  his  bankruptcy  (r).  And  it  lias  been 
suggested  that  the  doctrine  should  be  confined  to  the 
protection  of  persons  dealing  with  an  undischarged 
bankrupt  in  the  course  of  any  business,  which  he  may 
carry  on  (s).  But  having  regard  to  the  principles  upon 
which  the  doctrine  was  established,  this  restriction 
appears  untenable  (s.s).  An  undischarged  bankrupt  may 
maintain  an  action  for  his  personal  labour  performed 
after  his  bankruptcy  (f),  and  the  trustee  is  not  entitled 
to  money  so  earned  by  the  bankrupt ;  for  the  law  does 
not  make  the  bankrupt  a  slave  to  his  creditors  (i/,). 
But  if  the  bankrupt  be  in  receipt  of  a  salary  or  income 
in  return  for  his  personal  services,  the  Court  may,  as  we 
have  seen  (tO,  order  the  whole  or  part  thereof  to  be  paid 
to  the  trustee  (x).  The  bankrupt,  and  not  the  trustee,  is 
entitled  to  any  damages  recovered  in  an  action  by  the 


(2))  Cohen  V.  Mitchell,  25  Q.  B.  (s)  Cave,   J.,    Ex  parte    Wood- 

D.  262,  267,  268.     See  L'e  Eocjcrfi,  fhorpc,  8  MoneJ],  236,  241. 

1894,  1  Q.  B.  425,  432.  (ss)  See  Fowler  v.  Doivn,   1  B, 

(q)   Wehh  V.  Fox,  7  T.  R.  391  ;  &  \\  44  ;  the  cases  cited  in  n.  {q), 

Braijton  v.  Bale,  2  B.  &  C.  293  ;  above  ;  and  an  article  in  the  Law 

Jicrhert  v.    Saijcr,   5  Q.  V>.  965  ;  Quarterly  Review,  X.  240,  by  Mr. 

Jameson  v.    Brick  <fc   Stone   Co.,  K.  C.  Willis,  Q.C. 

Limited,  4  Q.   B.  D.  208;  Cohen  (t)  Silk  v.  Osborne,  1  Esp.  140. 

V.  Mitchell,  25  Q.  B.  D.  262  ;  .see  [ii)  See  Ex  parte  Vine,  lie  Wil- 

Crofton  V.  Povle,  1  B.  &  Ad.  568  ;  son,  8  Cli.  I).  364 ;  Emdcnv.  Carte, 

Emdenx.    Carte,  17  Ch.  D.    169,  17  Cli.    1).    169,   768;  Be  Shine, 

768.  1892,  1  Q.  B.  522. 

(r)  Be  New  Land  Bevelopment  (v)  Ante,  p.  240. 

Association  and  Gray,  1892,  2  Ch.  (.t)  Be  Shine,  1892,  1  Q.  B.  522  ; 

138.  Be  Bogcrs,  1894,  1  Q.  B,  425. 
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bankrupt  for  any  personal  Avrong,  for  wliich  the  right 
of  action  does  not  pass,  on  the  bankruptcy,  to  the 
trustee  (y).  But  if  the  bankrupt  retain  and  invest  any 
money  so  recovered,  the  trustee  will,  it  seems,  become 
entitled  to  take  the  investments  thereof  for  the  benefit 
of  the  creditors  {z) ;  and  the  same  rule  would  appear  to 
apply  in  the  case  of  investments  of  the  bankrupt's 
personal  earnings  (a). 

Debtors'  estates  which  are  not  likely  to  exceed  300?.  Small  bank- 
in  value,  may  be  ordered  to  be  administered  in  a  sum-  ^"^'  ^'^^' 
mary   manner  (?^).     We    have    seen  (c)    that    a    man's  Debtors  owmt; 
creditors   are    not    entitled    to    present    a    bankruptcy  59/ 
petition  against  him,  unless  their  debts  amount  together 
to  oOl.     Under  the  present  Bankruptcy  Act,  however,  a 
County  Court  may  make  an  order  for  the  administration  of 
the  estate  of  a  person,  whose  whole  indebtedness  amounts 
to  a  sum  not  exceeding  oOl. ;  and  the  debtor  may  be  dis- 
charged from  his  debts  by  means  of  such  an  order  {d). 

Under   the    present   bankruptcy  law,    as   has   been  Administia- 
previously  noticed  (e),  an  order  may  be    made    by  a  *J°^|. "^ ^i^' 
Court  exercising    bankruptcy  jurisdiction   (/),  on  the  estate  of 
application  of  an}'  creditor  or  creditors,  whose  debt  or  Insolvent.    ^ 
debts  would  have  been   sufficient  to  support  a  bank- 
ruptcy  petition    ((/),    for    the     administration    of    the 
insolvent  estate  of  a  deceased  debtor,  according  to  the 
law  of  bankruptcy ;  or,  if  proceedings  have  been  com- 
menced in  any  Court  of  justice  for  the  administration 
of  such  an  estate,  that  Court   may  transfer  the    pro- 
ceedings   to    a    Court    exercising     bankruptcy    juris- 
diction   {h) ;   when  a  like  order  for   administration  of 

(?/)  Jnte,  p.  146.  (c)  Ante,  p.  229. 

(;)  Ex  parte  Vine,  He  Wilson,  [cD  Sect.  122  ;  see  rules  there- 

8  Oh.  D.  364.  under,  W.  N.  ]2th  Jan.  18S9. 

(«)  Enukn  v.  Carte,  17  Cli.  D.  (c)  Ante,  pp.  103,  191,  207. 

768,  770.  (/)  See  Re  Evans,  1891,  1  Q.  B. 

(6)  Stat.  46  &  47  Vict.  c.  52,  143. 

s.   121  ;  Rules  (1886)  262,  (1890)  {g)  Sec  ante,  p.  229. 

C3.  (/i)  The    ordering    of    such    a 

W.P.P.  S 
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the  estate  in  bankruptcy  may  be  made  (i).  Upon 
such  an  order  being  made,  the  property  of  the  deceased 
debtor  will  vest  in  the  official  receiver  as  trustee,  and 
then  in  the  trustee  appointed  by  the  creditors.  And 
the  estate  will  be  administered  by  the  trustee,  under 
the  direction  of  the  creditors  and  the  committee  of 
inspection,  in  the  same  manner  as  a  bankrupt's 
estate  (/.•).  Subject  to  the  payment  in  full,  in  priority 
to  all  other  debts,  of  the  proper  funeral  and  testamentary 
expenses,  the  debts  Avill  be  payable  in  the  same  order 
as  prevails  in  bankruptcy  (!)  ;  and  a  landlord's  right  of 
distress  will  be  simiLarly  restricted  (m).  Any  surplus 
remaining  after  payment  of  the  debts  in  full,  together 
with  the  costs  of  administration  and  interest  as  in 
bankruptcy  (n)  shall  be  paid  over  to  the  legal  personal 
representative  of  the  deceased,  or  dealt  with  in  such 
other  manner  as  shall  be  prescribed  (o).  The  provisions 
of  the  Bankruptcy  Act,  1883,  as  to  the  avoidance  of 
voluntary  settlements  (p),  do  not  apply  in  the  adminis- 
tration in  bankruptcy  of  the  insolvent  estate  of  a 
deceased  person  (q). 

Insolvency  We  have  seen  (r)  that  before  the  Bankruptcy  Act, 

18G1,  a  person  not  in  trade  could  not  be  made 
a  bankrupt.  He  might,  however,  have  become 
insolvent.  Insolvency,  strictly  speaking,  means  a 
general  inability  to  meet  pecuniary  engagements  (s). 
But   the  term  was  very   commonly    and    conveniently 

transfer  is  in  tlie  discretion  of  tlie  244. 

Court  :  He  Baker,  44  Ch.  D.  262  ;  (m)  Sect.  42,  amended  by  stat. 

Be  Lrigejs,  7  Times  L.   K.   494,  53  &  54  Vict.  c.  71,  s.  28  ;  anle, 

572.  1>.  245. 

(/)  Stat.    46  &  47  A'ict.   c.  52,  (?0  Ante,  pp.  243,  244. 

s.  125,  amended  by  53  &  54  Vict.  (o)  Stat.  46  &  47  Viet.    c.  52, 

c.    71,   s.    21  ;    see   Rules   (1886)  s.  125,  sub-s.  8. 

974_279,  (1890)  64.  (;))  Ante,  p.  251. 

(;;•)  Stat.   46  &  47  Vict.  c.   52,  (q)  Ex  parte  Otjicial  Receiver, 

s.  125,  sub-ss.  5,  6,  amended  by  Re  Gould,  19  Q.  B.  IJ.  92. 

53  &  54  Vict.  c.  71,  s.  21,  sub-s.  3.  (r)  Ante,  p.  223. 

{!)  Stat.   46  &  47  Vict.   c.   52,  (.s)  Biddlcccmle  v.  Bond,  4  A. 

a.  125,  sub-s.   7  ;  ante,   pp    207,  k  E.  332. 
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-applied  to  the  means  of  getting  rid  of  such  engage- 
ments afforded  by  certain  Acts  of  parliament  passed  for 
the  relief  of  insolvent  debtors  (t).  These  Acts  enabled 
persons  imprisoned  for  debt,  upon  surrendering  all  their 
property  for  the  benefit  of  their  creditors,  to  obtain 
their  discharge  from  custody  and  protection  from 
future  process  against  their  persons  or  property.  And 
under  certain  other  Acts  (u),  persons  not  in  trade,  who 
had  become  indebted  without  any  fraud,  or  gross  or 
culpable  negligence,  might  obtain  as  complete  a  dis- 
charge from  their  debts  as  if  they  had  become  bank- 
rupt. But  the  Bankruptcy  Act,  18G1  (x),  repealed  all  The  Bank- 
the  Acts  for  the  relief  of  insolvent  debtors,  and  abolished  i'"^^*^^  ^^^' 

18t)l. 

the  Court  for  their  relief  (y),  and  rendered  all  persons, 
wdietLer  traders  or  not,  subject  to  the  bankrupt  law  (z). 
It  is,  however,  provided  that  no  person,  not  being  a 
trader  within  the  meaning  of  the  Bankruptcy  Act,  18G1, 
shall  be  adjudged  bankrupt  in  respect  of  a  debt  con- 
tracted before  the  passing  of  that  Act  (a). 

(0  Stat.  1  &  2  Vict.  c.  110,  re-  {x)  Stat.  24  &  25  Yict.  c.  134. 

placing   stat.   7    Geo.  IV.    c.  57,  {i/)  lb.  ss.  19 — 27. 

continued  and  amended  by  stat.  (z)  Sect.  69. 

11  Geo.  IV.  &  1  Will.  IV.  c.  38.  (a)  Stat.  46  &  47  Vict.  c.  52 

(u)  Stats.  5  &  6  Vict.  c.  116  ;  s.   126.      The   Act   of    1869  con- 

7  &  8  Vict.  c.  96  ;  10  &;  11  Vict.  tained  a  similar  provision  ;  stat. 

£.  102.  32  &  33  Vict.  c.  71,  s.  118. 
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CHAPTER  V 


Policy  of 
insurance. 


OF   INSURANCE. 

Having  now  considered,  tliougli  very  briefly,  the  sub- 
ject of  debts  generally,  there  remain  certain  debts,  pay- 
able on  contingencies,  which  deserve  a  separate  notice, 
namely,  debts  arising  under  contracts  to  insure  effected 
by  policies  of  insurance.  A  policy  of  insurance,  or' 
assurance,  is  the  name  given  to  an  instrument  by  which 
a  contract  to  insure  is  entered  into  ;  and  a  contract  to 
insure  is  a  contract  either  to  indemnify  against  a  loss 
which  may  arise  on  the  happening  of  some  event,  or  to- 
pay,  on  the  happening  of  some  event,  a  sum  of  money 
to  the  person  insured.  The  most  usual  kinds  of  in- 
surance are  insurance  of  lives,  insurance  against  loss  by 
fire,  and  insurance  of  ships  and  their  cargoes  against 
the  perils  of  the  seas. 


Lifeinsiir-  And,  first,  as  to  life  insurance.     The  advantages  of 

ance.  ^ife  insurance  are  now  so  well  known,  that  there  is  no 

occasion  to  dihite  upon  them.  By  payment  of  a  small 
annual  premium  during  the  life  of  the  person  insured, 
a  sum  of  money  may  be  secured  at  his  decease,  appli- 
cable to  the  payment  of  his  debts,  for  a  provision  for 
his  family,  or  any  other  purposes.  But  as  the  in- 
surance of  lives  and  other  events,  in  which  the  person 
insured  has  no  interest,  is  often  nothing  more  than 
a  mischievous  kind  of  gaming,  it  is  enacted,  by  an 
Insurances  oil  Act  of  the   14th    of  George    III.,   that  no   insurance 

lives  in  which  g]^all  be  made  on  the  life  of  any  person,  or  on  any 
the  insured  i         •      ^i  f  i 

hasno  interest  other  event  whatsoever,  wherem  the  person  for  whose 

^'^^^^'  use   and   benefit,   or   on   whose   account,    such   policy 

shall  be  made,   shall  have  no  interest,  or  by  way  of 
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.gaming  or  wagering;  and  that   every   such   assurance 

shall  be   null  and  void,   to  all    intents    and    purposes 

whatsoever  (a)  ;   and    that    it    shall    not   be    lawful   to 

make  any  policy   on  the   life  of  any  person,  or  other 

event,  without  inserting  in  the  policy  the  person's  name 

interested  therein,  or  for  whose  use  or  benefit,  or  on 

whose  account,  such  policy  is  made  (6)  :  and  that  in  all 

cases  where  the  insured  hath  an  interest  in  such  life  or 

-event,  no  greater  sum  shall  be  recovered  or  received 

from  the  insurer  than  the   amount    or    value    of  the 

interest  of  the  insured  in  such  life  or  other  event  (c). 

But  this  Act  does  not  extend  to  insurances  ho'tid  fide 

made  on  sliips,  goods  or  merchandises  {d),  with  respect 

to  which  provisions  have  been  made  by  another  Act  of 

Parliament  (e).     Every  person  is  considered  to  have  a  a  person  may 

sufficient  interest  in  the  duration  of  his  own  life  to  sus-  i"sure  his 

own  lite, 
tain  his  own  insurance  of  it ;  but  if  he  should  afterwards 

put  an  end  to  his  life,  or  die  by  the  sentence  of  the  law, 

the  insurance  will  be  void  in  the  hands  of  his  executors; 

and  no  provision  to  the  contrary  contained  in  the  policy 

of  insurance  will  be  of  any  avail  (/).     The  assignee  of  a 

pei'son  who  has  insured  his  own  life  is  not  required  by 

the  above-mentioned  statute  to  have  any  interest  in  the 

life  of  such  person,  for  the  statute  makes  no  mention  of 

the  assignment  of  policies  (r/).     A  creditor  has  an  in- A  creditor 

surable  interest  in  the  life  of  his  debtor  to  the  extent  of  ^ff  an  insur- 

his  debt ;  but  if  the  debt  should  be  discharged  from  any  in  the  life  of 

other  source,  it  was  formerly  held  that  tlie  policy  would  ^^^   ^  '°^' 

thenceforth  be  void  for  want  of  interest  (A).     This  strict 

{a)  Stat.    11   Geo.    III.  e.    48,  c.  56,  s.  1. 
s.  1  ;  Shilling  Y.  Accidental  Death  (/)  Amicable  Insurance  Society 

Jnsurance  Comj)any,   2  H.   &  N.  v.  Bolland,   4   Bligh,  N.   S.   194  , 

42  ;  Hcbdon  v.    West,   3  B.  &  S.  reversing   Bolland.   v.    Dimicy,    3 

579.     See  ante,  p.  166.  Rnss.  351  ;  see   CUft  v.  Schwabc, 

(h)  Sect.  2  ;  Hodson  v.  Observer  3  C.  B.  437.     And  see  Biinyon  on 

Life  Assurance  Society,  8  E.  &  B.  Life   Insnninoe,  94—104,  3rd  ed. 
40.  ((/)  Ashley   v.  Ashley,    3  Sim. 

(c)  Sect.  3.  149. 

{d)  Sect.  4.  (A)  Godsall  v.  Boldero,  9  East, 

(e)  Stat.    19   Geo.    II.    c.    37,  72 ;  S.  C.  2  Smith  L.  C. 
amended  by  stat.   27  &  28  Vict. 
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Trustee. 

Fatlier  anil 
son. 


law  was  not,  however,  visually  taken  advantage  of  by 
the  assurance  offices,  who  generally  paid  the  sums  in- 
sured without  any  inquiry  as  to  the  extent  of  the- 
interest  of  the  party  insured  in  the  life  on  which  the 
insurance  had  been  effected  (/).  And  by  subsequent 
decisions  (/.;),  the  doctrine  that  a  contract  for  life 
assurance  is  a  contract  for  indemnity  only  was 
overruled ;  so  that  if  the  person  insuring  has  an 
insurable  interest  at  the  time  of  effecting  the  policy,- 
the  subsequent  loss  of  such  interest  will  not  render  the 
policy  void.  An  interest  as  trustee  is  sufficient  to  sup- 
port a  life  insurance  (l).  But  a  father  has  not  such  an 
interest  in  the  life  of  his  son  as  to  warrant  an  in- 
surance of  it  for  his  own  benefit  {7n).  By  the  Stami> 
Act,  1891  (n),  policies  of  life  insurance  are  required 
to  be  duly  stamped-  according  to  the  table  in  the' 
note  (o). 


An  Act  of  the  year  1867  (2>)  enabled  any  person 
entitled,   by  assignment    or    other   derivative  title,  tO' 


Assignees  of 

life  policies 

may  sue  in  t  /.  ,•,•  •  j.i  • 

tlieir  own        a  policy  01  lite  assuraiice,  and  possessing  at  the  time 
names. 


(z)  Lloyd  &  Goolil,  Cas.  temp. 
SugJen,  291. 

{Ic)  Dalby  v.  India  tfc  Logician 
Life  Assurance  Company,  15  C.  B. 
3(i5  ;  Law  v.  London  Indisputahlc 
Life  Foliaj  Company,  1  K.  &  J. 
223. 

{I)  Tidsicdl       V.      Angerstein, 


Peake,  N.  P.  Cases,  151 :  Collett  \v 
Morrison,  t)  Hare,  162,  176. 

(m)  Ha.lford  v.  Kymer.  10  B.  & 
C.  724  ;  Worthinqton  v.  Curtis, 
1  Ch.  D.  419. 

(«)  Stat.  33  &  34  Vict.  c.  97, 
54  &  55  Vict.  c.  39,  ss.  98—100, 
and  First  Schedule. 


(o)  Where  the  sum  insured  does  not  exceed  £10 
Exceeds  £10,  but  does  not  exceed  £25 
Exceeds  £25,  but  does  not  exceed  £500 — 

For  every  full  sum  of  jt:50,  and  also  for  any  fractional 

part  of  £50,  of  the  amormt  insured      

Exceeds  £500,  but  does  not  exceed  £1,000 — 

For  every  full  sum  of  £100,  and  also  for  any  fractional 

part  of  £100,  of  the  amount  insured 

Exceeds  £1,000— 

For  ever}'  full  sum  of  £1,000,  and  also  for  any  fractional 
part  of  £1,000,  of  the  amount  insured 
For  any  payment  agreed  to  be  made  upon  the  death  of 
any  person,  only  from  accident  or  violence  or  otherwise 
than  from  a  natural  cause  .. . 
{p)  Slat.  30  k  SI  Vict.  c.  144  ;  see  ante,  p.  37  and  n.  {ti). 


s.  d. 


0     6 


1     0 


10     0 


0     1 
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of  action  brought  the  right  in  equity  to  receive  and 
the  right  to  give  an  effectual  discharge  for  the  moneys 
thereby  assured,  to  sue  at  law  in  his  own  name  to 
recover   such   moneys  (q).     But   no   assignment   made  Notice  of  as- 
after  the  passing  of  the  Act  of  a  policy  of  life  assurance  JJfgJJen. 
should    confer    on    tlie    assignee    therein    named,   his 
executors,  administrators  or  assigns,  any  right    to   sue 
for  the  amoimt  of  such  policy,  or  the  moneys  assured 
thereby,  until  a  written  notice  of  the  date  and  purport 
of  such  assignment   should    have    been    given   to    the 
assurance  company  liable  under  such    policy  at    their 
principal  place  of  business  for  the  time  being  ;  and  the 
date   on  which  such  notice  should  be  received  should 
regulate  the  priority   of  all  claims  under  any  assign- 
ment (r).     As   we  have  seen(s),   since  1875    all    legal 
choses  in  action  have  been  directly  assignable,  so  that 
the  assignees  may  sue  therefor  in  their  own  names  at 
law.     Assignments  of  policies  of  life  insurance  must  be 
duly  stamped,  or  the  assignee  will   have   no   riglit  to 
sue  or  give  a  valid  discharge  for  the  moneys  assured  (t). 

By  the    Married  Women's   Property  Act,  1882  (^t-),  Life  insur- 
a  married  woman  may  by  virtue  of  the  pov/er  ot  makmg  j.-^^^  woman, 

contracts  therein  contained   effect  a   policy  upon    her  fntHor  wifo, 

„  ,         11         1    r-       1  .     husband  or 

own  life,  or  the  life  of  her  husband  tor  lier  separate  children. 

use;  and  a  policy   of  assurance  effected  by  any  man 

on  his  own  life,  and  expressed  to  be  for  the  benefit 

of  his   wife,   or  of  his   children,   or    of   his   wife    and 

children,  or  any  of  them,  or  by  any  woman   on  her 

{q)  Sect.  1.  («)  Stat.  45  &  46  Viet.  c.  75, 

(/■)  Sect.   3.      The  date  of  the  s.  II ,  replacing  like  provisions  of 

receipt   of    the    statutory    notice  the   Married    Women's    I'roperty 

does   not   conclusively  determine  Act,  1870,  stat.  33  &  34  Vict.  c. 

the  rights  of  successive  assignees  93,  s.  10,  as  to  tlie  elleet  of  which 

of  the  money  assured,  as  between  see  Molt  v.  Evcndl,  2  Ch.  D.  26(j  ; 

themselves  ;    Newman    v.    New-  Re  Mellor's  Pollen  Trusts,  7  Ch.  D. 

man,  28  Ch.  D.  (374.  200  ;'  Re  Adams    Polkij   Trusts, 

(s)  Ante,  p.  37.  23     Ch.     1).     525  ;    Re    Soutar's 

{t)  Stat.    54  &  55  Vict.   c.  39,  Rolicij  Trusts,  26  Ch.  D.  236  ;  Ra 

s    118    replacing  51  Vict.   c.   8,  Sey ton,  S-iCh.D.  511  ;  Re  Davies' 

g]  19.  Folicu  Trusts,  1892,  1  Ch.  90. 
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own  life,  and  expressed  to  bo  for  the  benefit  of  her 
husband,  or  of  her  children,  or  of  her  husband  and 
children,  or  any  of  them,  shall  create  a  trust  in  favour 
of  the  objects  therein  named,  and  the  moneys  payable 
under  any  such  policy  shall  not,  so  long  as  any  object 
of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  or  be  subject  to  his  or  her 
debts  (a:) ;  provided,  that  if  it  shall  be  proved  that  the 
policy  was  effected  and  the  premiums  paid  with  intent 
to  defraud  the  creditors  of  the  insured,  they  shall  be 
entitled  to  receive,  out  of  the  moneys  payable  under  the 
policy,  a  sum  equal  to  the  premiums  so  paid. 

Fiic insurance.  Insurance  against  fire  is  a  contract  to  indemnify 
against  loss  by  fire,  and  is  usually  renewed  from  year 
to  year  on  payment  of  a  premium.  The  person  who 
effects  such  an  insurance  must  have  an  interest  in  the 
property  insured,  and  he  cannot  recover  beyond  the 
extent  of  his  interest.  Neither  can  he,  as  a  rule,  assign 
his  policy  without  the  consent  of  the  insurers ;  for 
policies  of  fire  insurance  usually  take  the  form  of  a 
contract  to  indemnify  the  insured  personally,  or  his 
representatives  in  law,  but  not  his  assigns  otherwise 
than  by  will  (2/).  When  a  liouse  or  other  building 
is  insured,  by  a  provision  of  the  old  Metropolitan 
Building  Act,  any  person  interested  may  procure  the 
insurance  money,  in  case  of  fire,  to  be  laid  out  in 
repairs  or  rebuilding  (s).  It  has  been  decided  that  the 
operation  of  this  provision  is  general,  and  is  not  con- 
fined to  houses  or  buildings  within  the  limits  of  the 

(cc)  See  Cleaver  v.  Mutual  Re-  surance,   11,  182,  303,  304  ;  Por- 

serve  Fund  Life  Assn.,   18y2,    1  ter   on  Insurance,   300,   2nd  ed. ; 

Q.  B.  147.  see  Dart,  V.  &  P.  197,  713,  6th  cd. 

(7/)  Lynch  v.    Dahell,  i   Pro.  {z)  Stat.    14    Geo.    III.    c.    78, 

Pari.    Cas.    431  ;    Saddlers   Cov\-  h.   83  ;    see    Williams's    Convey- 

pany  v.    Badcock,    2   Atk.    554  ;  anting    Statutes,    pj).    155 — 157. 

Barrcll   v.    Tibbitls,  5   Q.  B.   D.  Tliis  section  is  not  reiiealed    by 

5G0;  Castellain  v.  Preston,  11  stiit.  IS  &;  19  Vict.  c.  122.  s.  109. 
Q.  B.  D.  380  ;  Bunyon  on  Fire  In- 
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metropolis  (a).  The  insurers  are  the  proper  parties 
to  rebuild  under  this  enactment.  But  a  distinct  request 
must  be  addressed  to  the  insurers  by  a  person  interested 
in  the  house  or  building  damaged,  that  the  insurance 
money  may  be  applied  in  reinstating  the  premises. 
If  no  such  request  be  made,  the  insurers  may  pay  the 
money  to  the  person  who  effected  the  insurance  (6). 
In  consequence  of  this  enactment,  a  covenant  to  insure 
,a  house  or  other  building  is  tantamount  to  a  covenant 
to  repair  to  the  extent  of  such  insurance,  and,  if  entered 
into  by  a  lessee  in  his  lease,  will  run  rvlili  the  land,  so 
as  to  be  binding  on  the  assignee  of  the  lease  (c).  But, 
upon  the  sale  of  a  house  or  other  building  insured  by  a 
vendor,  Avho  was  under  no  obligation  to  insure,  the 
benefit  of  the  contract  of  insurance  does  not  pass  to  the 
purchaser,  unless  expressly  assigned  {d). 

The  insurance  of  ships  and  their  cargoes  from  the  insurance  of 
perils  of  the  sea  is  a  matter  belonging  rather  to  mer-  '^^"P^ 
pantile  law  than  to  the  department  of  conveyancing. 
In  this  kind  of  insurance,  as  well  as  in  the  others,  an 
interest  in  the  property  insured  must  generally  belong 
to  the  party  effecting  the  insurance,  if  the  ship  be  a 
British  vessel,  or  the  goods  be  laden  on  board  any  such 
vessel  (e).  Like  a  fire  insurance  policy,  a  policy  of 
marine  insurance  is  a  contract  of  indemnity  (/).     Con- 

(«)  Ex  2'0'rtc  Gorclcy,  4  Do  G.  ('i)  Eklou,  C,  Paine  v.  Mcller, 

J.   &  S.  477  ;  doubted,   however,  6  Ves.    349,   852,   353  ;    PooU  v. 

in     Westminster     Fire    Office    v.  Adams,    Kindersley,    V.-C,     12 

tilasgoiu  Provident  Investment  So-  AV.  R.    683  ;  llayncr  v.   Preston, 

cietv,  13  App.  Cas.  609.  Jesse],    M.  II.,  14   Ch.    D.    297  ; 

(b)  Simpson  v.  Scottish  Union  affirmed,  IS  Ch.  D.  1,  by  Cotton 
Insurance  Co. ,  1  H.  &  M.  618;  and  Brett,  L.J  J.  diss.  James, 
see  also  CoUingridcjc  v.  Royal  Ex-  L.  J.  As  to  tlie  benefit  of  a 
clutncjc  Corporation,  3  Q.  B.  D.  contract  of  insurance  upon  a 
173;  Cotton,  L.  J.,1S  Cli.  I).  7  ;  mortgage  of  the  property  in- 
Boweii,  L.  J.,  11  Q.  B.  D.  401.  sured,  see  Williams's  Conveyane- 

(c)  Vernm  v.  Smith,  6  B.  &  A.  ing  Statutes,  pp.  156—159. 

1  :  see  Principles  of  the  Law  of  (e)  Stat.    19    Geo.    III.    c.    37, 

Real  Property,   p.  471,  17th  ed. ;  s.  1.     See  «}ite,  p.  166. 

Williams'sConveyanciugStatutes.  (/)  Poidcs  v.  Innes,  11  M.   & 

pp.  104—109,  499,  n.  (i).  Y.'.  10  ;  Blackburn,  L.  A.,  Bar- 


2GG  OF   CHOSES   IN   ACTION. 

tracts  of  marine  insurance  must,  as  a  rule,  be  expressed 
in  writing,  and  must  be  duly  stamped  (g).  A  statute 
of  the  year  1868  provides  that  whenever  a  policy  of 
insurance  on  any  ship,  or  on  any  goods  in  any  ship,, 
or  on  any  freight,  has  been  assigned  so  as  to  pass  the 
beneficial  interest  in  such  policy  to  any  person  entitled' 
Assifjnee  may  to  the  property  thereby  insured,  the  assignee  of  such 
sue  ill  his  own  pQii^v  shall  be  entitled  to  sue  thereon  in  his  own  name  {h). 

11 1 1116 

And  since  the  commencement  {I)  of  the  Judicature 
Act  of  1873  (/lO,  the  assignees  in  manner  provided  by 
the  Act  of  all  legal  choses  in  action  have  been  enabled 
to  sue  therefor  at  law  in  their  own  names,  as  we  have- 
seen  (I).  Unlike  policies  of  fire  insm-ance,  the  terms  of 
a  policy  of  marine  insurance  usually  extend  its  benefit 
to  the  assigns  of  the  insured,  as  well  as  himself  (m). 
The  benefit  of  a  policy  of  marine  insm-ance  does  not 
pass,  however,  upon  the  sale  of  the  goods  insured,  unless- 
expressly  or  impliedly  assigned  (n).  But  goods,  which 
are  at  sea,  or  which  are  to  be  delivered  by  sea,  are  very 
frequently  sold  under  a  contract  that  the  price  shall  in- 
clude freight  and  insurance,  and  be  payable  on  receipt 
of  the  shipping  documents.  In  such  cases,  it  is  under- 
stood that  the  shipping  documents  shall  comprise  a 
proper  policy  of  insurance  effected  by  the  shipper,  and 
that  the  benefit  of  such  a  policy  is  included  in  the 
sale  (o).     Full  information  on  the  subject   of  marine 

ncmd,v.  Rodocanachi,  7  A  pp.  Cas.  {k)  Stat.    36  &  37   Vict.  c.  QQ, 

333—339  ;  Brett,  Cotton,  Boweii,  s.  25,  sub-s.  (3. 

L.JJ.,    Castdlaiii  v.    Preston,   11  (/)  Ante,  p.  37. 

Q.  B.  D.  380,  386,  393,  394,  397  {m)  Arnould  on   Marine  Insur- 

— 399.  anee,     i.     107,     112,     231,     234,. 

{g)  Stat.  .54  &  55  Vict.  c.  39,  ss.  Gtli  ed. 

91,  93,  95,  97  and  First  Schedule.  [n)  Powles  v.   Innc/i,   11   M.  & 

(/i)  Stat.  31    &  32  Vict.  c.  86,  W.  JO  ;  A^'orth  of  England  Fare 

s.  1  ;  Lloyd  v.   Fleming,  L.   R.  7  Oil-Cake  Co.  v.  Archangel  Mari- 

Q.   B.    299;    Fellas    v.    Neptune  time  Insurance  Co.,  L.B.  10  Q.  B. 

Marine  Insurance  Co.  5  C.  i\  D.  249;    Brett,    L.    J.,    Bayner   v. 

34.  Freston,  18  Ch.  D.  1,  12. 

(0  1st  Nov.  1875  ;   see  stat.  37  (")   Tamvaco  v.  Lucas,  1  B  &  S. 

k  38  Vict.  c.  83.  185  ;  3  B.    &  S.   89  ;  Blackburn,, 
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insurance  will  be  found  in  Park  on  Insurance,  ArnoulJ 
on  Marine  Insurance,  Abbott  on  Shipping,  and  in  the 
chapter  on  maritime  insurance  in  the  late  J.  W.  Smith's 
admirable  Compendium  of  Mercantile  Law. 

J.,   Lloxjcl  V.    Flcminci,    L.   K.   7       Archangel     Maritime    Insurance 
Q.  B.  299,  303  ;  Coek'burn,  C.  J.,       Co.,  L.  K.  10  Q.  B.  249,  254. 
North  of  England  Oil-Cake  Co.   v. 
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CHAPTER  VI. 

OF    PERSONAL   ANNUITIES,    STOCKS   AND   SHARES. 

In  addition  to  the  things  in  action  known  to  the  old 
common  law,  we  have  seen  that  there  exist  in  modern 
times  several  other  species  of  property  classed  equally 
as  personal,  and  consisting  equally  of  mere  rights, 
unaccompanied  with  the  possession  of  anything  cor- 
poreal (a).  To  these  we  now  propose  to  direct  our 
attention. 

Personal  Amongst  personal  property  of  this   description    we 

annuity.  ^i^^ji  ^^,^^  mention  a  'personal  annuity.     This  kind  of 

property  is  not  indeed  of  so  modern  an  origin  as  some 
of  those  which  we  shall  hereafter  mention.  It  consists 
of  an  annual  payment,  not  charged  on  real  estate ;  but 
it  may  nevertheless  he  limited  to  the  heirs,  or  the  heirs 
of  the  body,  of  the  grantee.  In  former  times  it  was 
doubted  whether  an  annuity  was  not  a  mere  chose  in 
action,  and  therefore  incapable  of  assignment  (b) ;  but 
this  objection  has  long  been  overruled.  When  limited 
to  the  heirs  of  the  grantee  it  will,  on  his  intestacy 
descend,  like  real  estate,  to  his  heir  ;  but  it  is  still 
personal  property  (c),  and  will  pass  by  his  will  under  a 
bequest  of  all  his  personal  estate  {d).  When  given  to 
the  grantee  and  the  heirs  of  his  body,  the  grantee  does 
not  acquire  an  estate  tail ;  for  this  kind  of  inheritance 
is  not  a  tenement  within  the   meaning  of  the  statute 

(rt)  Ante,  pp.  88 — 41  ;  and  see  3  Ves.  sen.  171  ;  Radhurn  v.  Jer- 

Williams,  R.  P.  4—0,  17th  ed.  vis,  3  Beav.  450,  461. 

{h)  Co.  Lift.  141  b,  n.  (1).  (</)  Auhin  v.  Daly,  4  Barn.  & 

(c)  Earl  of  Stafford  v.  Buckley,  Aid.  59. 
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De  Bonis  Conditionalibus  (c).  The  grantee  has  merely 
a  fee  simple  conditional  on  his  having  issue,  such  as  a 
grantee  of  lands  would  have  had  under  a  similar  grant 
prior  to  the  statute  De  Bonis  (/),  or  as  a  copyholder 
would  now  take  in  manors  where  there  is  no  custom 
to  entail  (g).  When  the  grantee  has  issue,  he  may 
therefore  alien  the  annuity  in  fee  simple  by  a  mere 
assignment ;  but  should  he  die  without  issue  the  an- 
nuity will  fail.  A  personal  annuity  given  to  a  man 
for  ever  will  devolve  on  the  executor,  and  not  on  the 
heir  of  the  grantee  (Ji). 

Let  us  next  consider  stock  in  the  public  funds,  or  Stock  or  bank 
bank  annuities.     Previously  to  the  Revolution  in  1688  ^^j.  ^,^jgj. 
there  was  no  funded  debt  properly  so  called  ;  although  ^eiore  the 
Kinsj  Charles  I.  and  Kiuor  Charles  II.  both  found  occa- 
sion   to  raise  money  by  the  grant  of  annuities  in  fee 
simple  chargeable  on  particular  branches  of  the  revenue. 
These  annuities,  not  being  payable  out  of  real  estate, 
appear  to  have   been   the   first   instances  of  personal 
annuities  limited  to  the  grantees  and  their  heirs,  and 
they  gave  occasion  to  those  lawsuits  by  which  the  legal 
nature  and  incidents  of  personal  annuities  have  been 
determined  ;  although  some  mention  of  such  annuities 
is  certainly  to  be  found  in  the  old  books  (i).      Soon  The  funds  are 
after  the  Revolution,  however,  a  portion  of  the  public  annuities, 
debt  was  funded,  or  transferred  into  perpetual  annuities 
payable   b}--  way  of  interest  on  the  capital  advanced, 
which  capital  was  to  be  repaid  by  the  government  in 
the  manner  agreed  on.     And  from  that  time  to  the 
present,  the  funded  debt  of  the  country  has,  by  several 
Acts  of  Parliament,  being  greatly  increased.     Stock  in 
the  funds,  therefore,  is  merely  a  right  to  receive  certain 

(fi)  Turner  v.  Tiiriur,  2  Anib.  {g)  Ibid.  434,  17th  eil. 

776,    782  ;    Earl   of  Stafford,  r.  (k)   Taylor  v.    Martindalc,    12 

Buckley,  ubi  sup.  Sim.  158. 

(/)  See  Principles  of  the  Law  (i)  Co.  Litt.  144  b  ;  Fitz.  N.  B. 

of  Real  Propertj^  86,  87,  17th  ed.  152  a. 
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annuities,  by  half-yearly  or  quarterly  dividends,  as  they 
become  due  (k),  subject  to  the  right  of  government  to 
redeem  such  annuities  on  payment  of  a  stipulated  sum, 
which  sum  is  the  nominal  value  of  the  stock.  Thus, 
lOOL  21.  15s.  per  cent.  ConsoHdated  Stock  is  a  right  to 
receive  21.  los.  per  annum  until  the  oth  of  April,  1903, 
and  21.  lOs.  per  annum  ever  after,  subject  to  the  right  of 
government  to  redeem  this  annuity  on  payment  of  lOOZ. 
sterling  (i).  The  actual  value  of  lOOL  21.  15s.  percent. 
Consolidated  Stock  of  course  depends  on  the  state  of  the 
stock  market,  being  sometimes  lower,  sometimes  higher, 
than  the  nominal  price,  which  is  called  j9rt7'. 

.Consols  The  public  funds  have  been,  from  time  to  time,  com- 

formerly  the    p^gg^^^  Qf  several  separate  stocks,  of  which,  however,  by 
investment  cf  ^  ^  .  '  i        /-^  t 

the  Conrt  of    far  the  largest  and  most  important  were  the  Consoli- 

X^hancery.  Jated  8/.  per  cent.  Bank  Annuities,  shortly  termed 
Consols.  In  this  fund  alone  the  Court  of  Chancery 
formerly  invested  all  the  money  committed  to  its  care 
belonging  to  the  suitors  in  that  Court :  and  as  it  is  a 
rule  of  equity,  that  whatever  the  Court  would  certainly 
order  to  be  done  may  be  done  without  applying  to  the 
Court,  every  trustee  and  executor  w-as  justified  in  invest- 
ing in  consols  any  money  which  he  might  have  held  in 
trust,  without  any  express  direction  for  that  purpose  (in). 
In  the  present  reign,  however,  the  investments,  in  which 
money  in  Court  may  be  placed,  and  those,  to  which 
trustees  may  resort,  in  the  absence  of  express  directions, 
have  been  largely  extended  by  rules  of  Court  and 
statute  (n).  In  18S8,  the  3?.  per  cent,  consols,  together 
with    two    other   stocks   known    as  the    New  and  the 

{I:)    Wildman  v.    iniOman.  9  4  ilad.  191. 
Ves.  174,  177  ;  FMuiings  v.  Jen-  (n)  Stats.  23  &  24  Vict.  c.  38, 

ni7i(is,  13  A^es.  38,  45.  s.  10  ;  56  &  57  Vict.  c.  53,  pt.  1. 

(I)  Stat.  51  Vict.  c.  2,  s.  2.  replacing  52  &  53  Vict.  c.  32  ;  23 

(m)  Howe  v.  Lord  Dartmouth,  &  24  iVict.   c.   38,  s.    11  ;  and  22 

7  Ves.  150;  Holland  v.  Huqhcs,  k    23   Vict.   c.    35    s.   32.       See 

16  Ves.  114;   TeUs  v.  Carpenter,  Rules  of  the  Supreme  Conrt,  18S8, 

1  Mad.  306  ;  Norhuryy.Norhury,  W.  N.  24th  Nov.,  1888. 
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Reduced  ol.  per  cents.,  were  converted  into  Consolidated 
Stock  yielding  dividends  at  the  rate  of  21.  los.  per 
annum  until  the  5th  of  April,  1903,  and  thereafter  at 
the  rate  of  21.  lO.s.  per  annum  (o). 

The  legal  nature  and  incidents  of  stock  in  the  public 
funds  were  fixed  by  the  various  Acts  of  Parliament  by 
which  these  funds  were  created.     These  statutes  are  far 
too  numerous  to  be  here  mentioned;  but  their  provisions 
are  generally  similar.     They  were  all  consolidated,  with  The  Xational 
amendments,  by  the  National  Debt  Act,  1870  (p).     By  1370.^ '' ' 
one  of  the  earliest  of  these  statutes  (q),  it  was  provided,  stock  is  pcr- 
that  all  persons  who  should  be  entitled  to  any  of  the  ^^"^^  ^''*"^'"' 
annuities    thereby   created,    and    all    persons    lawfully 
claiming  under  them,  should  be  possessed  thereof  as  of 
<i  personal  estate,  and  the  same  should  not  he  descen- 
dible to  the  heir.     And  the  National  Debt  Act,  1870, 
provides  that  the  perpetual  annuities,  which  form  part 
of  the   national   debt,   shall    continue   to    be    personal 
estate,  and  not  descendible  to  heirs  (r). 

The  transfer  of  stock  in  the  public  funds  is  effected  Tran.sfer  ot 
only  by  the  signature  of  the  books  at  the  Bank  of 
England  in  the  manner  prescribed  by  Act  of  Parlia- 
ment ;  and  this  transfer  may  be  effected  either  in 
person  or  by  attorney  thereunto  lawfully  authorized,  by 
writing  under  hand  and  seal,  attested  by  two  or  more 
credible  witnesses  (s).  The  legal  title  to  stock  belongs 
to  the  person  in  whose  name  it  is  standing  in  the  bank 
books ;  and  the  bank  refuses  to  recognize  trusts,  or  to 
keep  more  than  one  account  for  the  same  person ; 
neither  will  it  allow  of  the  transfer  of  any  stock  into  the 

(0)  Stat.  51  Vict.  c.  2.  s.    9,     applied     to     consolidated 

(p)  Stat.  33  &  34  Vict.  c.  71.  21.  los.   yer  cent,   stock  by  stat. 

(q)  Stat.  1   Geo.  I.  st.  2,  c.  19,  51  Viet.  c.  2,  s.  2,  sub-s.  5. 
.6.  9,  now  repealed  by  stat.  33  &  (s)  Stat.   33  &  34  Vict.  c.  71, 

.34  Vict.  c.  69.  s.  22. 

(,/•)  .S,tat.  33  &  34  Vict.  c.   71, 
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Dividends. 


Stock  in  tlie 
name  of  a 
trustee. 


Stock  certi- 
ficates. 


Contract  for 
sale  of  stock 
not  within  th 
Statute  of 
Frauds. 


names  of  more  than  four  persons.     Formerly  the  right 
to    stock    always    carried    the    right    to    the    current 
dividends,  and  the  transfer  Looks  were  closed  for  some 
days  prior  to  the  days  of  payment  of  the  dividends. 
But  a  day  for  closing  the   books   is  now  fixed  in  the 
month  preceding  that  in  which  the  dividends  are  pay- 
able, and  the  person  whose  name  then  appears  inscribed 
in  the  books  as  proprietor  is,  as  between  him  and  the 
transferee,  entitled  to  the  current   dividend ;  and  after 
that  day  the   person  to  whom  any  transfer  is   made  is 
not  entitled  to  the  current  dividend  (t).     When  stock  is 
standing  in  the  name  of  a  trustee,  the  beneficial  owner 
may  transfer  his  equitable   interest   in  any  manner  he 
pleases.     As  the  claim  of  the  beneficial  owner  is  equit- 
able  only,  there  was  never  any  occasion  to  give  to  the 
transferee   a  power  of  attorney  to  sue  in  the  name  of 
the  transferor  {ii)  ;  and  the  transferee  on  giving  notice 
of  the  transfer  to  the  trustee,  will  be  entitled  to  a  legal 
transfer  of  the  stock  into  his  own  name  in  the  books  at 
the  Bank.     Provision  is  now  made  by  statute  for  the 
conversion  of  stock,  transferable  only  at  the  Bank,  into 
stock  certificates  payable  to  bearer,  and    transferable 
accordingly   from   hand    to   hand  (v).     It   seems   that 
stock  was  not  goods,  ivares  or  viercItancUse  within  the 
'  17th  section  of  the  Statute  of  Frauds  (x),  and  is  a  thing 
in  action  within  the  meaning  of  the  Sale  of  Goods  Act, 
1893  iy)  ;  so  that  it  does  not  rec^uire  a  written  merao- 


(t)  Stat.  33  &  34  Vict.  c.  71, 
s.  25,  replacing  24  Vict.  c.  3,  s.  7. 
Dividends  on  government  stock 
are  payable  at  the  Bank  of  Eng- 
land to  the  stockholders  in  person, 
or  to  their  attorneys  app'  inted  to 
receive  the  same  by  deed  attested 
by  two  witnesses ;  or  dividend  war- 
rants, which  are  eqnivalent  to 
cheques  on  the  bank,  may  be  sent 
by  post  to  an  address  given  by  the 
stockholders.  Where  two  or  more 
persons  are  registered  as  joint 
holders  of  stock,  any  one  of  them 
may  give  an  effectual  receipt  for 


any  dividend  on  the  stock,  unless 
notice  to  the  contrary  has  been 
given  to  the  bank  by  any  other  of 
the  holders.  See  Stats.  33  &  34 
Vict.  c.  71,  ss.  12—21  ;  51  Vict, 
c.  2,  s.  30  ;  and  52  Vict.  c.  6,  s.  4. 

{u)  See  anfc,  pp.  34,  35. 

(v)  Stat.  33  &  34  Vict.  c.  71, 
part  5,  ss.  26  ct  seq.,  replacing 
26  Vict.  c.  28. 

(x)  Stat.  29  Car.  11.  c.  3.  See 
ante,  p.  73  and  n.  (r). 

iy)  Stat.  56  &  57  Vict.  c.  71 , 
ss.  4,  62  ;  ante,  pp.  70,  n.  {d),  73. 
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•randum  for  a  contract  for  its  sale,  if  the  value  exceeds 
ten  pounds  and  the  buyer  does  not  accept  and  receive 
any  part,  nor  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment  (0). 

Under  a  modern  Act  of  Parliament,  the  dividends  infants 
of  stock  belonging  to  infants  may,  on  application 
in  the  Chancery  Division,  be  ordered  to  be  applied 
for  their  maintenance  (ft).  Under  the  Lunacy  Act,  Lunatics. 
1890  (b),  any  stock  or  other  property  belonging  to 
a  lunatic  (c)  may  be  sold  or  mortgaged  by  order 
of  the  Judge  in  Lunacy  (d)  to  raise  money  for  pay- 
ment of  the  lunatic's  debts,  or  for  his  maintenance  (e). 
And  the  Judge  in  Lunacy  is  empowered  to  make 
orders  for  effecting  the  transfer  of  and  securing  the 
receipt  of  the  dividends  upon  any  stock  standing  in 
the  name  of  or  vested  in  a  lunatic  beneficially 
•entitled  thereto  ;  any  stock  standing  in  the  name  of 
or  vested  in  a  committee  of  the  estate  of  a  lunatic  so 
found  by  inquisition,  in  trust  for  the  lunatic  or  as  j)art 
of  his  property,  where  the  committee  dies  intestate,  or 
himself  becomes  lunatic,  or  is  out  of  the  jurisdiction  of 
the  High  Court,  or  it  is  uncertain  whether  the  com- 
mittee is  living  or  dead,  or  he  neglects  or  refuses  to 
transfer  the  stock  and  receive  and  pay  over  the  dividends 
thereof  as  the  Judge  in  Lunacy  directs  (/)  ;  any  stock 
standing  in  the  name  of  a  lunatic  residing  out  of  the 

(2)  See  Nmnes  v.  Scipio,  1  Com.  114. 
35Q;  Pickering  y.  Appleby,  1  Com.  («)  Stats.   11  Geo.    IV.  and  1 
354  ;  2  r.  Wms.  308  ;  Fawle  v.  WiU.  IV.  c.    65.  s.  32  ;  36  &  37 
Gu7m,  4  Bing.  N.  C.  445 ;  Rumble  Vict.  c.  66,  s.  34. 
V.    Mitchell,     11   A.    &    E.    205  ;  (6)  Stat.  53  Vict.  c.  5. 
Kniglit  v.    Barber,  16  M.   &  W.  (c)  See  sects.  116,  341. 
&6.       As    to    the     stamp    duty  {d)  See  sect.  108. 
upon     contract     notes     for    the  (c)  Sects.    117,    120,    124,    re- 
sale  and  upon  mortgages  of  any  placing  16  &  17  Vict.  c.   70,  s. 
stock  or  marketable  security,  see  116. 

stats.     54    &    55    Vict.    c.    39,  (/)  Stat.  53  Vict.  c.  5,  s.  133, 

ss.    23,    52,    53,    86    and    First  replacing  16  &  17  Vict.  c.  70,  s. 

Schedule  ;   56   Vict.  c.    7,  s.    3  ;  140. 
Learoyd  v.  Bracken,  1894,  1  Q.  B. 

W.P.P.  T 
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Lunatics.  jurisdiction  of  the  High  Court  (rj),  or  of  a  deceased' 
person  Avhose  personal  representative  is  a  lunatic  ;  and 
any  stock  to  which  a  lunatic  is  entitled  upon  trust  or 
by  way  of  mortgage,  either  solely  or  jointly  with  any 
other  or  others  (h).  When  any  stock  is  standing  in  the 
name  of  any  infant  or  person  of  unsound  mind  jointly 
with  any  person  not  vmder  any  legal  disability,  such 
person  alone  may  give  a  power  of  attorney  to  receive 
the  dividends  (i).  And  where  two  or  more  persons  have 
given  a  power  of  attorney  for  the  receipt  of  dividends 
on  stock,  and  one  of  them  becomes  of  unsound  mind,  the 
letter  of  attorney  shall  not  thereby  be  made  void  (k). 

Distringas.  When  any  person  had  an  interest  in  stock  standing' 

in  the  name  of  another,  he  was  formerly  enabled  ta 
restrain  the  transfer  of  such  stock,  or  as  it  was  said,  to 
put  a  stop  upon  it,  by  means  of  a  writ  of  distringas  to 
be  served  upon  the  Bank  of  England  (l).     Under  the 

(r/)  Stat.   53  Vict.  c.  .5,  s.  134,  {i)  Stat.    33  &  34  Vict.  c.  71, 

replacing  16  &  17  Vict.  c.  70,  s.  s.  19,  replacing  8  &  9  Vict.  c.  97^ 
141.       '  s.  3. 

{h)  Stat.   53  Vict.  c.  5,  s.  136,  (/.■)  Stat.    52   Vict.    c.    6,   s.  4^ 

replacing  13  &  14  Vict.  c.  60,  ss.       sulj-s.  5. 
5,  6. 

{I)  The  writ  of  distringas  was  in  strictness  a  proceeding  in  a  suit 
supposed  to  have  been  commenced  by  tlie  party  obtaining  it  against 
the  Bank  and  the  legal  owner  of  the  stock  ;  but  in  jjiaetice  a  suit  was 
not  commenced  unless  the  right  to  stop  the  stock  were  disputed.  This 
writ  formerly  issued  only  out  of  the  equity  side  of  the  Court  of 
Exchequer  ;  but  Avhen  in  1841  the  equitable  jurisdiction  of  that  Court 
was  transferred  to  the  Court  of  Chancery,  it  was  provided  that  a  writ 
of  distringas  should  issue  out  of  the  latter  Court,  to  have  the  same 
effect  as  the  wiit  previously  in  use.  The  writ  commanded  the  sheriff 
to  distrain  the  Bank  by  their  lands  and  chattels,  so  that  they  appeared 
in  Couit  to  answer  a  bill  of  complaint  lately  exhibited  against  them 
and  other  defendants  by  the  person  obtaining  the  writ.  The  object  of 
the  writ  was  stated  in  a  notice,  which  was  served  along  with  it,  to  be 
for  the  purpose  of  restraining  any  transfer  of  the  stock  until  the  order 
of  the  Court  were  obtained.  When  a  distringas  was  so  put  upon  any 
stock,  the  Bank  would  not  permit  any  transfer  to  be  made  without 
notice  to  the  person  who  had  obtained  the  writ  ;  but  if  he  did  not 
commence  an  actual  suit,  or  obtain  an  order  restraining  the  transfer  of 
the  stock  within  a  short  time,  afterwards  fixed  by  order  at  eight  days, 
after  an  apydication  for  a  transfer  had  been  made,  the  Bank  would  no 
longer  regard  the  distringas.  A  writ  of  distringas  might  at  any  time 
be  discharged  by  order  of  the  Court.  See  Wilkinson  on  the  Funds, 
235  —  252  ;  stat.   5  Vict.  c.  5,  ss.  4,  5  ;  Scott  v.  Bank  of  England,  2 
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present  practice,  however,  such  writs  are  no  longer 
issued  (m).  But  any  person  claiming  to  be  interested  Notice  in  lieu 
in  any  stock  standing  in  the  books  of  the  Bank  q^  oi distringas. 
England,  or  dividends  thereon,  may,  on  filing  in  the 
central  office  of  the  Supreme  Court  an  affidavit  as 
to  his  interest,  with  a  notice  to  restrain  the  transfer  of 
or  the  receipt  of  the  dividends  upon  the  amount  of 
stock  in  question,  serve  on  the  Bank  an  office  copy  of 
the  affidavit  and  a  duplicate  of  the  notice  authenticated 
by  the  official  seal  (n) ;  and  such  service  shall  have  the 
same  effect  as  the  issue  of  a  writ  of  distringas  would 
formerly  have  had  (o).  The  bank  will  then  give  notice 
to  the  person  so  serving  them  of  any  application  for  a 
transfer  of  the  stock  or  the  payment  of  the  dividends 
thereon,  and  will  refuse  to  permit  any  transfer  to  be 
made,  or  the  dividends  to  be  paid  for  eight  days  after 
the  date  of  such  application  (i?).  But  the  bank  is  not 
to  refuse  to  permit  the  transfer  to  be  made,  or  to  with- 
hold payment  of  the  dividends,  for  a  longer  period, 
without  the  order  of  the  Court  or  a  Judge  (q).  An 
order  restraining  the  transfer  or  payment  of  the 
dividends  may  be  made  in  a  summary  way  upon  motion 
or  petition  of  the  person  who  has  served  the  notice  (r). 
A  notice  in  lieu  of  distringas  may  be  withdrawn  by 
the  person  by  whom,  or  on  whose  behalf  it  was  given, 
on  a  written  request  signed  by  him,  or  its  operation 
may  be  made  to  cease  by  order  to  be  obtained  by  any 
other  person  claiming  to  be  interested  in  the  stock  or 

Y.  &  J.  327  ;  Ex  parte  Amyot,  1  Ph.  130,  n. ;  Eftij  v.  Bridges,  2  Y. 
&  C.  C.  C.  486,  491  ;  Re  Cross,  1  Dr.  &  Sm.  580  ;  Oider-s  of  iVth  Nov. 
1841,  11  L.  J.  N.  S.  Ch.  3;  Console!.  Order  (1860)  XXVII. ;  2nd 
Eep.  of  Chancery  Commn.  (1854)  p.  122. 

[m)  Eules  of  the  Supreme  Conrt,  (o)  Rules  of  1883,  Order  XLVI. 

1883,  Order  XLVI.  r.  2,  replacing  r.  8  ;  see  note  [l)  above. 
Rules  of  A]iril,  1880,   which  an-  {i))  He    Blaksleijs   Trusts,    23 

nulled  Order  XLVI.  r.  2,  of  stat.  Cli.  D.  549. 
38  &  39  Vict.  c.  77,  First  Schedxde.  (q)  Rules  of  1883,  Order  XLVI. 

(m)  Rules  of  the  Supreme  Court,  r.  10. 
1883,  Order  XLVI.  r.  4,  amended  (r)  Stat.  5  Vict.  c.  5,  s.  4  ;  Re 

by  Rules  of  Aug.  1888,  No.  3.  Blaksleijs  Trusts,  23  Ch.  D.  549. 

T   2 
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dividends  (s).  It  is  surprising  that  a  course  by  which 
a  cestui  ([ue  trust  of  stock  may  be  so  effectually  pro- 
tected from  any  fraudulent  transfer  by  his  trustee 
should  not  be  more  frequently  adopted. 

Stock  may  be       Stock,  being  a  chose  in  action,  could  not  formerly 
charged  with   |,^^ye   been   sold  under  a   fieri   facias  issued  in  exe- 

judgraent  *^  »      i     • 

debts.  cution  of  a  judgment  against  the  owner  {t).     And,  in 

fact,  in  the  Acts  by  which  stocks  were  created,  it  was 
declared  that  they  should  not  be  taken  in  execution  (it). 
But  under  the  Act  for  extending  the  remedies  of 
creditors  against  the  property  of  debtors  {x),  any 
Divisional  Court  or  a  Judge  (?/),  on  the  application  of  any 
judgment  creditor,  may  order  that  any  government  stock 
of  the  debtor  standing  in  his  own  name  in  his  own 
right,  or  in  the  name  of  any  person  in  trust  for  liim, 
shall  stand  charged  with  the  payment  of  the  judgment 
debt  and  interest ;  and  such  order  shall  entitle  the 
judgment  creditor  to  all  such  remedies  as  he  would 
have  been  entitled  to,  if  such  charge  had  been  made  in 
bis  favour  by  the  debtor  ;  but  no  proceedings  shall  be 
taken  to  have  the  benefit  of  such  charge  until  after  the 
expiration  of  six  calendar  months  from  the  date  of  such 
order  {z).  And  under  a  subsequent  Act  of  Parlia- 
ment (a),  a  similar  order  may  be  made  as  to  the 
interest  of  any  judgment  debtor,  whether  in  possession, 
remainder  or  reversion,  and  whether  vested  or  con- 
tingent, as  well  in  such  stock  as  in  the  dividends  or 

(s)  Eules  of  1883,  Order  XLVI.  Mac.  &  G.  372  ;  Watts  v.  Porter, 

T.  9.  3  E.  &  B.  743  ;  contra,  Beavan  v. 

{t)  Dundas  v.    Dittcns,   1  Yes.  FmtI  of  Oxford,  6  De  Gex,  M.  & 

juii.  198.  G.   524,  525,    532 ;  Bcoit  v.  Lord 

[xC]  Bank  of  England  v.  Lunn,  Hastings,   4  Kay  &  J.  633,  638  ; 

15  Ves.  577.  Crow  v.  Eohinson,  L.  R.   3  C.  P. 

{x)  Stat.  1    &    2  Vict.  c.  110,  264,  267  ;  Pickering \.  llfracomhc 

s.  14.  Pnilway  Comimny,  L.  R.  3  C.  P. 

iy)  Rulesof  the  Supreme  Court,  235,  251  ;  Pie  Leavesley,   1891,  2 

1883,  Order  XLVI.  r.  1,  replacing  Ch.  1. 

Order  XLVI.   r.  1,   of  stat.  38  &  (a)  Stat.  3  &  4  Vict.  c.  82,  s.  1. 

39  Vict.  c.  77,  First  Schedule.  See  Hulkes  v.  Day,  10  Sim.  41. 

{z)  See    Watts  v.   Jeffcrycs,    3 
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annual  produce  thereof,  and  also  in  any  stock  lodged 
in  Court  in  which  the  debtor  may  be  interested  or  the 
dividends  thereon  (6).  And  in  order  to  prevent  any 
judgment  debtor  from  disposing  of  the  stock  authorized 
to  be  charged,  an  order  may  be  procured  by  the 
creditor,  in  the  first  instance  ex  'parte,  charging  the 
stock  and  restrainino-  the  Bank  of  England  from 
permitting  a  transfer  of  the  stock  until  the  order  shall 
either  be  made  absolute  (that  is,  confirmed  and  con- 
tinued) or  discharged  ;  and  no  disposition  of  the  judg- 
ment debtor  in  the  meantime  shall  be  valid  or  effectual 
as  against  the  creditor.  And  the  order  will  be  made 
absolute  if  the  debtor  do  not,  within  a  time  mentioned 
in  the  order,  show  cause  to  the  contrary  (c).  Such  Charging 
orders  are  known  as  charging  orders  nisi,  and  charging 
oi'ders  absolute.  When  the  debtor  is  entitled  to  the 
dividends  of  stock  standing  in  the  names  of  trustees, 
the  order  obtained  by  the  creditor  charging  such 
dividends  will  be  binding  on  the  trustees;  but  the 
bank  must  still  pay  the  dividends  to  the  trustees  as 
legal  owners  (cZ).  As  we  have  seen  (6;),  a  trustee  in  Bankrupt's 
bankruptcy  is  empowered  to  transfer  the  bankrupt's  ^^'^ 
stock  to  the  same  extent  as  the  bankrupt  himself  might 
have  transferred  it.  And  stock  appears  to  be  a  thing 
in  action  (/)  so  as  to  be  excepted  from  the  operation  of 
the  reputed  ownership  clauses  of  the  bankruptcy 
law  {(J). 

The  history  of  the  law  respecting  the  transmission  Transmission 
of  stock  by  will  affords  a  curious  instance  of  the  enact-  °\^j'''^*^^  ^^ 

(b)  See  Warhurtun  v.  Hill,  land,  11  M.  &  AV.  323  ;  Bristead 
Kay,  470  ;  Haly  v.  Barry,  L.  R.  v.  Wilkins,  3  Hare,  235  ;  South 
3  Ch.  Ap.  452,  456,  457  ;  stats.  Western  Loan  and  Discount  Co. 
35  &  36  Vict.  c.  44  ;  40  &  47  v.  Fwbertson,  8  Q.  B.  D.  17  ;  and 
Vict.  c.  29  ;  and  Supreme  Court  see  Taylor  v.  Turnbull,  4  H.  & 
Funds  Rules,   1886,    W.   N.   9th  N.  495. 

Oct.  1886.  (c)  Ante,  p.  239. 

(c)  Stat.    1    &   2  Vict.  c.   110,  (/)  Ante,  pp.  40,  272. 
s.  15.  {g)  Ante,  pp.  215,  237. 

{d)  Churchill  v.  Bank  of  Eng- 


278  OF   CHOSES   IN   ACTION. 

ments  of  the  legislature  having  been  virtually  overruled 
by  the  decisions  of  the  Court  of  Chancery.  The  Acts 
by  which  the  funds  were  created  provided,  that  any 
person  possessed  of  stock  might  devise  the  same  by  will 
in  writing  attested  hy  tiuo  or  more  credible  witnesses,  but 
that  such  devisee  should  receive  no  payment  till  so 
much  of  the  will  as  related  to  the  stock  had  been  entered 
in  the  office  at  the  Bank  ;  and  in  default  of  such  de- 
vise the  stock  should  go  to  the  executors  or  adminis- 
trators {Jt).  The  Court  of  Chancery  however  held, 
that  as  stock  had  been  declared  by  parliament  to  be 
personal  estate,  it  must,  like  all  other  personal  estate, 
devolve,  in  the  first  instance,  on  the  executor  for  pay- 
ment of  debts,  even  though  it  should  have  been  specially 
bequeathed  [i)  ;  and  that  the  executor,  having  it  in  his 
hands  by  virtue  of  his  office  of  executor,  was  bound, 
after  payment  of  debts,  to  dispose  of  it  according  to  the 
will  of  his  testator,  even  although  such  will  were  un- 
attested (k).  For,  previously  to  the  Wills  Act  of 
1837  (l),  a  will  of  personal  estate  required  no  attesta- 
tion. In  effect,  therefore,  a  person  was  enabled  to 
bequeath  his  stock  by  a  will  unattested.  All  wills, 
however,  are  now  required  to  be  attested  by  two 
witnesses.  And  by  an  Act  of  1845  the  provisions  of 
the  old  Acts,  which  had  virtually  been  disregarded, 
were  formally  repealed  ;  and  it  is  now  declared  that  the 
stock  of  a  deceased  person  may  be  transferred  by  his 
executors  or  administrators,  notwithstanding  any  specific 
bequest  thereof ;  but  the  Bank  are  not  to  be  required 
to  allow  of  such  transfer,  or  of  the  receipt  of  any 
dividend  on  the  stock,  until  the  probate  of  the  will  or 
the  letters  of  administration  shall  have  been  first  left  at 


(h)  Stat.  1  Geo.  I.  stat.  2,  c.  19,  (k)  Ripley    v.     Jf'atcrworth,    7 

s.  12,  and  subsequent  Acts.  Ves.    440  ;  Franklin  v.  Bank  of 

(i)  Bank  of  England  Y.  Moffntt,  England,  1  liuss.  575,  589. 

3  Bro.  C.  C'  260 ';  Ba7ik  of  Eng-  {I)  Stat.  7  Will.  IV.  &  1  Vict 

land  V.  Barsons,  5  Ves.  665  ;  Bank  c.  26. 
of  England  v.  Lunn,  15  Ves.  569. 
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the  Bank  for  registration.  And  the  Bank  may  require 
all  the  executors  who  shall  have  proved  the  will  to 
.concur  in  the  transfer  (m).  And  the  registry  of  specific 
bequests  of  stock  is  no  longer  required. 

Other  personal  property  resembling  generally  stock  India  aud 
in  the  British  government  funds  in  its  legal  incidents  Government 
is  India  stock,  and  the  stocks  of  the  various  British  Stock. 
.colonial  governments  inscribed  in  the  books  of  the  Bank 
of  England  or  some  other  bank  {n).      Each  of  these 
stocks  represents  a  certain  amount  of  funded   debt  of 
the  government,  which  has  issued  the  stock,  gives  the 
right  to   half-yearly  or  quarterly  payments  by  way  of 
interest  at  a  fixed  rate,  and  is  redeemable  at  a  given 
time,  but  of  course  the  security  is  not  the  same  as  in 
the  case  of  the  British  funds,  being  that  of  the  Indian 
or  colonial  governments  and  their  revenues  respectively, 
and  not  that  of  the  Home  Government  and  its  resources. 
The  stocks  inscribed  in  bank  books  of  various  muni-  Municipal 
cipal  corporations,  or  other  public  bodies,  such  as  the  gtock.^'"^  ^° 
Corporation   of    Manchester   or    the   London    County 
Council,    possess    like   incidents ;    although  these  last 
are  often  transferable  by  deed,  and  not,  like  govern- 
ment stock,  by  mere  entry  of  the  transfer  in  the  bank 
books  (o).     Such  stocks  also  represent  funded  debt  of 
the   public   bodies   issuing   them,    and    are   generally 
secured  upon  the  rates  leviable  by  or  other  corporate  or 
public  revenues  of  such  public  bodies.     The  provisions 
above  stated  as  to  the  transfer  of  British  government 
stock  by  executors  or  administrators  (jj)  and  the  receipt 
of   dividends   thereon  {q)   apply   to    all    stock    of   any 
company  or  corporation,  funds  or  annuities  transferable 


(m)  Stat.  8  &  9  Vict.  c.  97,  s.  1,  (o)  See    Burdett's   Official    In- 
repealed    by  Stat.  33  &  34   Vict.  telligeuce. 
c.  69,  and  re-enacted  by  stat.  33  (^j)  A)i!e,  p.  278. 
,&  34  Vict.  c.  71,  ss.  17,  23.  (q)  Ante,  pp.   272,  and  n.   {t), 

{n)  See  stat.  40  &  41  Vict.  c.  59,  274. 
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in  the  books  of  the  Banks  of  England  or  Ireland  (r).- 
Notice  in  lieu  of  distringas  (s)  may  be  served  in  re- 
spect of  any  stock  standing  in  the  books  of  the  Bank 
of  England  or  any  other  public  company,  whether  in- 
corporated or  not  (t).  The  jurisdiction  to  make  charg- 
ing orders  is,  however,  limited  to  any  goverriment  stock 
funds  or  annuities,  or  any  stock  or  shares  of  or  in  any 
public  company  in  England  (u).  As  we  have  seen  (x), 
a  trustee  in  bankruptcy  is  empowered  to  transfer  any 
stock  or  other  property  of  the  bankrupt  transferable  in 
the  books  of  any  company,  office  or  person  to  the  same 
extent  as  the  bankrupt  might  have  transferred  the  same. 

Shares,  We  will  now  proceed  to  examine  the  nature  of  shares 

in  joint  stock  companies.  A  share  in  a  trading 
company,  regarded  as  a  source  of  emolument,  is  a  mere 
right  to  receive  a  certain  share  of  the  profits  made  by 
the  company  (y)  ;  and  it  is  in  some  cases  accompanied 
by  the  liability  to  make  a  certain  contribution  towards 
payment  of  the  company's  debts.  Joint  stock  companies 
were  formerly  of  two  kinds,  those  which  were  incorpo- 
rate, or  made  into  corporations,  and  those  which  were 
not  so. 


Corporations        Corporations  are  legal  personajjes,  always  known  bv 
sole  and  ^,  i  •         .T     •      •  i        • ,        ,  / 

aggregate.        'the  same  name,  and  preservmg  their  identity  through 

a    perpetual  succession  of  natural  persons.     They  are 

either  corporations  sole,  composed  only  of  one  person, 


(?•)  Stats.  33  &  34  Vict.  c.  71, 
s.  73  ;  52  Vict.  c.  6,  s.  4,  sub-s.  6. 

(s)  Ante,  p.  275. 

(t)  Eules  of  the  Supreme  Court, 
1883,  Order  XLVI.  r.  3. 

(u)  Stat.  1  &  2  Vict.  c.  110, 
s.  14  ;  Brereton  v.  Edwards,  21 
Q.  B.  D.  488,  493,  497. 

{x)  Ante,  p.  239.  The  pro- 
visions above  stated  (pp.  273, 
274)  with  regard  to  infants'  and 
lunatics'  stock  apply  to  any  fund, 
annuity,  or  security  transferable 
in  books  kept  by  any  company  or 


society,  and  those  relating  to 
lunatics'  stock  apply  further  to 
any  fund,  annuity,  or  security 
transferable  by  instrument  of 
transfer  alone,  or  by  instrument 
of  transfer  accompanied  by  other 
formalities  ;  stats.  11  Geo.  IV.  & 
1  Will.  IV.  c.  65,  s.  2  ;  53  Vict. 
c.  5,  s.  341. 

{y)  See  Williams,   R.  P.  6,  29, 
17th  ed.,  and  cases  there  cited  ;- 
Nanncy  v.   Morgan,   37    Ch.    D. 
346,  352. 
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such  as  a  bishop,  a  parson,  or  the  chamberlain  of 
London ;  or  corporations  aggregate,  composed  of  many- 
persons  acting  on  all  solemn  occasions  by  the  medium 
of  their  common  seal  (z)  ;  and  it  is  of  such  corpora- 
tions that  we  are  now  about  to  speak.  Such  corpora- 
tions may  exist  either  by  force  of  the  common  law,  or 
of  some  statute.  In  the  former  case  they  must  have 
been  created  by  royal  letters  patent,  or  they  must  be 
corporations  by  prescription  (as  the  Corporation  of 
London  is),  that  is,  they  must  have  existed  as  corporations 
from  time  immemorial,  when  the  royal  assent  to  their 
incorporation  is  assumed  (a).  The  individual  members 
of  a  common  law  corporation,  and  their  private  property, 
are  not  liable  in  respect  of  any  debts  incurred  by  the 
corporation  (b).  But  in  the  case  of  a  corporation  exist- 
ing by  force  of  statute,  the  members  will  be  subject  to 
any  liability,  which  may  have  been  imposed  on  them 
by  the  terms  of  the  statute,  to  contribute  to  the  pay- 
ment of  the  corporation's  debts.  We  have  already 
noticed  the  early  incorporation  of  certain  trading  com- 
panies by  royal  charter  (c).  Towards  the  end  of  the 
seventeenth  and  early  in  the  eighteenth  century  a  few 
great  companies  were  incorporated  pursuant  to  Act  of 
Parliament.  The  principle  adopted  in  these  cases  was 
that  a  joint  stock  of  trading  capital  of  a  certain  amount 
should  be  raised  by  subscriiDtion,  and  that  the  shares  of 
the  members  of  the  company  in  such  joint  stock  of 
capital  should  be  liable  to  the  company's  debts,  but 
that  the  members  themselves  should  not  be  liable  for 
such  debts  beyond  the  extent  of  their  shares  in  the 
capital  stock  so  raised  (d).  As  modern  commerce 
increased,    other   companies  obtained  special  Acts  for 

(z)  See  Bac.  Abr.,  tit.  Corpora-  (c)  Ante,  p.  39. 

tions  ;     1  BJack.  Comm.  ch.  18  ;  (d)  See  stats.  5  &  6  AV.  &  M. 

Williams,  R.  P.  277,  17Lh  ed.  c.    20,    ss.    20—26,    amended   by 

(a)  1  Black.  Comm.  472—473.  8  &  9  Will.  III.   c.  20,  ss.  20— 

(6)  6  Vin.  Abr.   299  (Corpora-  26,   30,   35,   49,   as  to  the  Bank 

tion,  pi.  5—8).  of   England  ;    9  &  10  Will.   IV. 
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their  incorporation,  sometimes  imposing  no  liability  on 
the  members  for  the  company's  debts,  sometimes 
imposing  on  them  a  liability  for  such  debts  limited  to 
the  extent  of  their  shares  in  the  amount  of  capital  to 
be  raised  (e).  Besides  such  incorporated  companies, 
however,  there  also  grew  up  a  number  of  joint  stock 
companies,  which  had  not  obtained  the  sanction  of  a 
royal  charter  or  a  statute,  and  therefore  had  no  corpo- 
rate existence  (/).  Such  associations  were  in  law 
nothing  more  than  private  partnerships  on  an  extended 
scale  ;  and  every  member  was  liable  to  the  whole 
extent  of  his  resources,  for  all  the  company's  debts  {g). 
In  the  present  reign,  as  we  shall  hereafter  see,  pro- 
vision has  been  made  for  the  incorporation  of  all  public 
joint  stock  companies  by  registration  in  accordance 
with  certain  statutory  requirements  {It) ;  but  such 
companies  as  are  incorporated  by  letters-patent  or 
special  Act  of  Parliament  still  enjoy  peculiar  privileges. 
These  companies,  therefore,  first  require  notice. 

Companies-  The  nature  and  incidents  of  shares  in  the  joint  stock 

b^'^clmrter^or   °^  companies  incorporated  by  letters-patent  or  Act  of 
Act.  Parliament  have  generally  been  determined  by  their  re- 

sj)ective  charters  or  Acts  of  incorporation.  And  in  the 
great  majority  of  cases,  and  in  all  the  modern  charters 
and  Acts  of  incorporation,  the  shares  are  declared  to  be 
personal  estate,  and  transmissible  as  such  (i).  In  a  few 
of  the  older  companies,  of  which  the  New  Kiver  Com- 

c.  44,  s.  86,  as  to  the  East  India  &  K.  61,  76  ;  Ex  parte  Marston, 

Co. ;    6    Geo.  I.    c.  18,    s.  7,   as  Mont.   &  Cli.   576  ;  Pikhford  v. 

to   the    Royal    Exchange   Assur-  Davis,  5  M.  k  W,  2. 
ance  and  Loudon  Assimince  Cor-  (A)  Stat.  7  &  8  Vict.  c.  110 ; 

poration.  partly  repealed  by  stat.  20  &  21 

(c)  Lindley  on   Companies,   4,  Vict.   c.   14,   s.  23  ;  7  &  8  Vict. 

5th  ed.  c.   113,  partly  repealed    by  stat. 

(/)  Lindley  on  Companies,  2,  20  &  21  Vict.  c.  49  ;  all  now  re- 

3,  5th  ed.  jiealed    by    the    Companies    Act, 

{g)  See  Bourne  v.  Frcctli,  9  B.  18G2,  stat.  25  &  26  Vict.  c.  89. 
&  C.  632  ;  Fox  v.  Clifton,  6  Bing.  (i)  See  ante,  p.  39. 

776  J    Walburn  v.  Ingilby,  1  My. 


OF    PERSONAL   ANNUITIES,   STOCKS   AND   SHARES.  2  Si 

pany  is  an  instance  (j),  the  shares  are  real  estate  in  the 
nature  of  incorporeal  hereditaments.  Since  the  year 
1845,  however,  the  incidents  of  all  joint  stock  companies 
incorporated  by  special  Act  of  Parliament  have  generally 
been  the  same.  For  in  that  year  an  Act  was  passed, 
called  the  Companies  Clauses  Act,  "for  consolidating 
in  one  Act  certain  provisions  usually  inserted  in  Acts 
with  respect  to  the  constitution  of  companies  incor- 
porated for  carrying  on  undertakings  of  a  public 
nature  "  {k)  ;  and  it  was  provided  (1)  that  the  provisions 
of  this  general  Act  should  ap^jly  to  every  joint  stock 
company  which  should  thereafter  be  incorporated  by 
special  Act  of  Parliament,  save  so  far  as  such  provisions 
should  be  varied  or  excepted  by  the  special  Act.  A 
uniformity  was  thus  given  to  the  constitution  of  such 
companies,  and  the  length  of  the  Acts  of  Parliament 
required  to  establish  them  was  greatly  diminished. 
Since  provision  has  been  made  by  statute  for  the  in- 
corporation of  joint  stock  trading  companies  by  registra- 
tion {m),  the  companies  incorporated  by  special  Act  of 
Parliament  have  generally  been  those  formed  with  the 
object  of  constructing  and  carrying  on  works  of  public 
utility,  such  as  railways,  tramways,  gas  or  waterworks, 
docks  or  canals  ;  especially  companies  requiring  powers 
to  take  lands  compulsorily  for  the  purposes  of  their 
undertakings.  Such  powers  must  necessarily  be  given 
by  the  authority  of  a  special  Act;  but  when  this 
authority  is  obtained,  the  procedure  in  the  matter  of 
taking  the  lands  is  regulated  by  another  general  Act  of 
the  year  1845,  called  the  Lands  Clauses  Act  {n). 

Under  the  Companies  Clauses  Act,  the  capital  of  the  Companies 

Clauses  Act, 
1845. 
{j)  Dryhuttcr  v.  Bartholomew,  (I)  Stat.  8  &  9  Vict.  c.  16,  ss. 

2  P.  Wins.  127.  1,  2. 

(^-)  Stat.  8  &  9  Vict.  c.  16  ;  ex-  (m)  Ante,  p.  282,  and  p.  286, 

tended    by    stat.   26  &    27   Vict.       post. 

c.  118  ;  amended  by  stat.  32  &  aa  {n)  Stat.  8  &  9  Vict.  c.  18,  ex- 

Vict,  c.  48.  tended  by  23  &  24  Vict.  c.  106. 
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company  is  divided  into  shares  (o),  which  are  personal 
estate  and  transmissible  as  such(2j).  A  register  of 
shareholders  is  to  be  kept  {q).  Certificates  of  their 
shares  are  to  be  issued  to  the  shareholders  (r),  and  are 
'pri'ind  facie  evidence  of  their  title  (s).  Shares  are 
transferable  by  deed  duly  stamped,  in  which  the  con- 
sideration shall  be  truly  stated  (t) ;  but  the  transfer  is- 
not  complete,  until  the  deed,  being  duly  executed  and 
otherwise  in  order,  has  been  delivered  to  the  secretary 
of  the  company  for  registration  (u).  And  no  share- 
holder is  entitled  to  transfer  any  share  not  fully  paid 
up,  until  he  shall  have  paid  all  calls  for  the  time  being 
due  on  every  share  held  by  him  (x).  The  amount  of 
capital  subscribed  for  by  each  shareholder  is  payable  on 
calls  made  by  the  company  (2/).  In  default  of  payment 
of  any  call,  the  shareholder  may  be  sued  by  the  com- 
pany for  the  amount  of  the  call  (z),  and  his  shares 
may  be  forfeited  («).  The  remedies  of  creditors  of  the 
company  against  the  shareholders  are  confined  to 
levying  execution  against  them,  by  order  of  the  Court, 
to  the  extent  of  their  shares  in  the  capital  of  the 
Company  not  then  paid  up,  and  may  be  exercised  only 
in  case  there  cannot  be  found  sufficient  property  or 
effects  of  the  company  whereon  to  levy  execution  (b). 
Fully  paid  up  shares  may  be  consolidated  into  stock  (c), 
transferable  in  the  same  manner  as  shares  (d). 


(0)  Stat.    8   &    9   Vict.    c.    16,  v.     Manchester,     Sheff.    d-    Lin. 

s.  t).  llij.  Co.,  L.  R.  2  y.  15.  471. 

{p)  Sect.  7.  {y)  Sects.  21—24. 

Iq)  Sect.  9.  \z)  Sects.  25—27. 

(r)  Sect.  11.  {a)  Sects.  29—35. 

{s)  Sect.  12.  (6)  Sect.  36  ;  Hitchins  v.  Kil- 

(0  Sect.     14;     see  Powell    v.  Icenny,  <i:c.,  Ry.  Co.,  \()  Q.H.  1^0; 

London  <fc  Provincial  Bank,  1893,  JJevcrcuo:  v.   Kilkenny,   <i-c.,   Ry. 

2  Ch.  555.  Co.,  5  Ex.  834  ;  Nixon  v.  Brown- 

{u)  Sect.  15  ;  Nanney  v.  Mor-  low,  3  H.  &  N.  686  ;  Ilfracombe 

gem,  37  Ch.  D.  346.  Ry.  Co.  v.  Poltimore,  L.  K.  3  C. 

(x)  Sect.   16  ;  Hall  v.  Norfolk  V.   289  ;  Lee   v.   Bucla,   &c.,   Ry. 

Estuary  Co.,  16  Jur.  149;  R.  v.  Co.,  L.  £.  6  C.  P.  576. 
Londonderry    <t     Coleraine    Ry.  (c)  Sects.  61 — 64. 

Co.,    13    Q.   B.    998;    Ilubbersty  (rf)  Sects.  62,  14. 
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Joint  stock  companies  which  had  not  obtained  Inconvenience 
letters-patent  or  special  Acts  of  incorporation  were  pQi-^ted  joint 
formerly  subjected  to  very  great  inconvenience  when-  stock  com- 
ever  they  had  occasion  to  take  legal  proceedings 
against  any  person  who  happened  to  be  a  shareholder. 
And  every  shareholder  in  such  companies  was  subject 
to  the  like  inconvenience  whenever  he  had  occasion  to 
proceed  against  the  company.  For  such  a  company, 
however  extensive,  was  in  law  merely  a  partnership  ; 
and  a  partner  who  owes  money  to  the  jjartnership  of 
which  he  is  a  member,  evidently  owes  a  portion  of  it  to 
himself  according  to  his  interest  in  the  joint  stock  ;  and 
in  like  manner  a  partner  who  is  a  creditor  claims  part 
■of  his  demand  against  himself.  In  each  case,  therefore, 
an  account  must  be  settled  before  the  exact  debt  or 
credit  of  the  partner  can  be  ascertained  (e).  In  order 
to  obviate  the  difficulties  which  thus  arose,  many  joint 
stock  companies  obtained  special  Acts  of  Parliament, 
enabling  them  to  sue  and  be  sued  in  the  name  of  some 
officer ;  in  such  Acts,  however,  the  full  liability  of  the 
shareholders  for  the  company's  debts  was  always  ex- 
pressly preserved  (/).  And  in  the  year  1837  an  Act  Letters 
of  Parliament  {g)  was  passed  empowering  the  crown  to  P^^^"^*- 
grant,  by  letters-patent,  charters  to  companies  for  any 
trading  or  other  purposes  whatsoever,  which,  without 
incorporating  such  companies,  would  empower  them  to 
sue  and  be  sued  in  the  name  of  some  officer  appointed 
and  registered  for  the  purpose.  This  Act  is  still  in 
force,  and  it  contains  a  valuable  provision,  empowering 
the  crown  to  limit,  by  the  letters-patent,  the  liability  of 
the  individual  members  of  the  company  for  its  engage- 
ments   to    a   given    extent   per  share  (A).      Banking  Banking 

corapanico, 

(e)  See  Richardson  v.  Bank  of  c.  73,  replacing  4  &  5  "Will.  IV. 

England,  4  My.  &Cr.  165  ;  Evans  c.  94. 

V.  Stokes,  1  Keen,  24.  {h)  Stat.  7  Will.  IV.  k  1  Yict. 

(/)  Lindley  on  Companies,  4,  c.  73,  s.  4,  replacing  6  Geo.  IV. 

5th  ed.  c.  91,  s.  2. 

{g)  Stat.  7  Will.  IV.  &  1  Vict. 
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companies,  whose  shareholders  are  generally  their 
customers,  were  peculiarly  subject  to  the  inconvenience 
above  referred  to  in  suing  and  being  sued.  Accordingly 
by  modern  statutes  (^),  all  such  banking  companies  as 
consisted  of  more  than  six  members,  were  allowed  to 
appoint  some  public  officer  who  must  sue  and  be  sued 
on  behalf  of  the  company  (j) ;  but  these  statutes  did 
not  in  any  way  limit  the  shareholder's  liability  {k). 


Joint  Stock 
Companies 
Registration 
Act  of  1844. 


Banking 
companies. 


Liability  of 
shareholders. 


The  Limited 
Liability  Act, 
1855. 


In  the  year  1844  an  Act  was  passed  providing  for 
the  incorporation,  by  registration  in  the  registry  office 
thereby  established,  of  joint  stock  companies  established 
for  any  commercial  purpose,  or  for  any  purpose  of  profit, 
or  for  the  purpose  of  insurance  (l).  And  another  Act 
of  the  same  year  provided  for  the  incorporation  of 
banking  companies  by  letters-patent,  to  be  obtained, 
on  petition,  from  the  Crown,  and  to  be  granted  for  a 
term  not  exceeding  twenty  years  (m).  But  under  both 
of  these  Acts  the  shareholders  were  fully  liable  to  the 
creditors  of  the  company,  though  a  person's  liability 
ceased  on  the  expiration  of  three  years  after  he  had 
ceased  to  be  a  shareholder  (oi).  The  Limited  Liability 
Act,  1855  (o),  however,  enabled  joint  stock  companies  to- 
be  registered  under  the  Act  of  1844  with  limited  liability^ 
so  that  each  shareholder  should  not  be  liable  to  the  credi- 
tors of  the  company  for  more  than  the  unpaid  portion 
of  his  shares  (p).  This  principle  of  limited  liability  so- 
introduced  was  extended  and  more  accurately  applied 


(?)  Stats.  7  Geo.  IV.  c.  46,  s.  9 
et  seq.  ;  1  &  2  Vict.  c.  96  ;  ex- 
tended, 3  &  4  Vict.  c.  Ill  ;  made 
perpetual,  5  &  6  Vict.  c.  85  ;  27 
&  28  Vict.  c.  32. 

[j)  Chapman  v.  Milvain,  5  Ex. 
61  ;  Steward  v.  Greaves,  10  M.  & 
W.  711. 

{k)  See  Stat.  7  Geo.  IV.  c.  46, 
ss.  11 — 13  ;  Ex  'iKirtc  Marston, 
Mont.  &  Ch.  576. 

{I)  Stat.  7  &  8  Vict,  c.  110, 
amended  by  stat.  10  &  11  Vict. 


c.  78,  and  repealed  by  stat.  25  & 
26  Vict.  c.  89.  See  The  Queen  v. 
TVhitmarsh,  15  Q.  B.  600  ;  £ear 
V.  Bromley,  18  Q.  B.  271. 

(??i)  Stat.  7  &  8  Vict.  c.  113^ 
repealed  by  stat.  25  &  26  Vict, 
c.  89. 

(n)  Stat.  7  &  8  Vict.  c.  110, 
ss.  66 — 68  ;  Greenicood's  case.  3 
De  G.  M.  &  G.  459  ;  7  &  8  Vict. 
0.  113,  ss.  7—10. 

(o)  Stat.  18  &  19  Vict.  c.  133. 

I}})  Sect.  8. 
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by  the  Joint  Stock  Companies  Acts,  1856  {q),  and 
1857  (r),  and  the  Joint  Stock  Banking  Companies 
Act,  1857  (s),  as  amended  by  subsequent  Acts  {t) ;  all 
of  which  were  repealed  and  consolidated  by  the  Com- 
panies Act,  1862  {u). 

Under  this  Act  seven  or  more  persons  associated  for  Companies 
any  lawful  purpose  may,  by  subscribing  their  names  to  *^ ' 
a  memorandum  of  association,  and  otherwise  complying 
with  the  requisitions  of  the  Acts  in  respect  of  registra- 
tion, form  an  incorporated  company,  with  or  without 
limited  liability  {x).  And  any  company  registered  Companies 
as  an  unlimited  company  may  now  register  as  a 
limited  company,  subject  to  the  provisions  of  the 
Companies  Act,  1879  {y).  Not  more  than  ten  per- 
sons may  carry  on  the  business  of  banking  as  partners, 
unless  they  are  registered  under  these  Acts,  or  are 
formed  in  pursuance  of  some  other  Act  of  Parliament 
or  of  letters-patent ;  and  no  partnership  consisting  of 
more  than  twenty  persons  can  now  be  formed  for  the 
purpose  of  carrying  on  any  other  business  that  has  for 
its  object  the  acquisition  of  gain  by  the  partnership 
or  by  the  individual  members  thereof  (5;),  unless  it  be 


{q)  Stat.  19  &  20  Vict.  c.  47.  its    notes  ;     and     the     members 

(r)  Stat.  20  &  21  Vict.  c.  14.  thereof  shall   contimie  liable   in 

(s)  Stat.  20  &  21  Vict.  c.  49.  respect  of  its  notes  in  the  same 

{t)  Stats.  20  &  21  Vict.  c.  80  ;  manner  as  if  it  had  been  ret^is- 

21  &  22  Vict.  c.   60  ;    21  &  22  tered  as  an  nnlimited  company  ; 

Vict.  c.  91.  bnt  in  case  the  general  assets  of 

{u)  Stat.   25  &  26  Vict.  c.  89,  the  company  are,  in  the  event  of 

amended  chiefly  by  30  &  31  Vict.  the    company  being  wound   np, 

c.  131  ;  40  &  41  Vict.  c.  26  ;  42  insufficient  to  satisfy  the  claims 

&  43  Vict.  e.  TQ  ;  43  Vict.  c.  19  ;  of  both  the  note  holders  and  the 

46  &  47  Vict.  cc.  28,  30 ;  and  53  general  creditors,  then  the  mem- 

&  54  Vict.  cc.  62,  63.  bers,  after  satisfying  the  remaining 

Ivc)  Stat.   25  &  26  Vict.  c.  89,  demands  of  the  note  liolders,  shall 

s.  6.  be    liable    to   contribute  towards 

{y)  Stat.   42  &  43  Vict.  c.  76.  payment    of    the    debts    of    the  Bank  issuing 

But  by  sect.  4,  a  bank  of  issue  general  creditors  a  sum  equal  to  notes.           ° 

registered  as  a  limited  company,  the  amount  received  by  the  note 

either  before  or  after  the  passing  holders  out  of  the  general  assets 

of  that  Act,  shall  not  be  entitled  of  the  company, 

to  limited  liability  in  respect  of  {z)  See  Smith  v.  Anderson,  15 
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registered  as  a  company  under  these  Acts  or  be  formed 

in  pursuance  of  some  other  Act  of  Parliament,  or  of 

letters-patent,  or  be  a  company  engaged    in  working 

mines  within  and  subject    to    the   jurisdiction  of   the 

Liability  may  Stannaries  (a).     The  liability  of  the  members  of  a  com- 
be limited,  r  \         ^         ^  /  i-  i 
pany  termed  under  these  Acts  may,   accordmg  to  the 

memorandum  of  association,  be  limited  either  to  the 
amount,  if  any,  unpaid  on  the  shares  respectively  held 
by  them,  or  to  such  amount  as  the  members  may  respec- 
tively undertake  by  the  memorandum  of  association  to 
contribute  to  the  assets  of  the  company  in  the  event  of 
its  being  wound  up  (6).  In  the  former  case  the  com- 
pany is  said  to  be  limited  by  shares ;  and  in  the  latter 
Company  to  be  limited  by  guarantee.  And  the  liability  of  the 
directo^s'^witli  directors  or  managers,  or  managing  director  of  a  limited 

unlimited        company,  may,  if  so  provided  by  the  memorandum  of 
liability.  •   ^-  n       i     ■,  •  \  i      ■  ^ 

association   or   nxed    by    special    resolution,    be    un- 
limited (c). 

Memorandum  The  memorandum  of  association,  which  must  contain 
.of  as^ocktf  n  information  as  to  the  name,  situation  and  objects  of  the 
company  (d),  and  the  amount  of  its  capital,  if  limited  by 
shares  (e),  or  of  the  members'  liability,  if  limited  by 
guarantee  (/),  may,  in  the  case  of  a  company  limited 
by  shares,  and  must  in  the  case  of  a  company  limited 
by  guarantee  or  unlimited,  be  accompanied,  when 
registered,  by  articles  of  association  signed  by  the  sub- 
scribers to  the  memorandum  of  association,  and  pre- 
scribing  such    regulations   for    the    company    as    the 

Ch.   D.  247  ;   JRc  Padstow  Total  [d)  See    stat.    53   &    54   Vict. 

Loss     and     Collision    Assurance  c.  62,  as  to  altering  the  objects 

Association,  20  Ch.  D.  137  ;  Jen-  of  a  company. 
nings  v.  Hammond,  9    Q.  B.  D.  (c)  The  capital  of   a  company 

225  ;  ShaivY.  Benson,  11  Q.  B.  D.  limited  by  shares  may  be  reduced 

563.  with  the  sanction  of  the  Court  ; 

(a)  Stat.  25  &  26  Vict.  c.  89,  stats.   30  &  31   Vict.   c.   131,  ss. 

s.  4.  9—20  ;  40  &  41  Vict.  c.  26  ;  43 

(&)  Stat.  25  &  26  Vict.  c.  89,  Vict.  c.  19. 
s.  7.  (/)  Stat.  25  &  26  Vict.  c.  89, 

(c)  Stat.  30  &  31  Vict.  c.  131,  ss,  8,  9,  10. 
s«.  4—8. 
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subscribers  shall  deem  expedient.     These  articles  must 
be  expressed  in  separate  paragraphs  numbered  arith- 
metically.    The  Act  contains  a  Table,  marked  A.  in  the 
first  schedule  thereto,  of  provisions,  all  or  any  of  which 
may  be  adopted  in  the  articles  of  association  {g).     The 
regulations  contained  in  this  Table  will,  if  not  excluded 
or  modified  by  the  articles,  be  deemed,  so  far  as  they 
are  applicable,  to  be  the  regulations  of  every  company 
limited  by  shares  {h).     The  memorandum  and  articles,  Regish-ation, 
if  any,  are   to  be  registered  by  the  registrar   of  joint 
stock    companies  (i)  ;  and  thereupon  the  company  is  Company  in- 
incorporated  ;  and  a  certificate   of  the  incorporation  of  corporated. 
any  company  given  by  the  registrar  shall  be  conclusive 
evidence  that  all  the  requisitions  of  the  Act  in  respect 
of  registration  have  been  complied  with  (/j). 

Shares  in  companies   under   the   Act   of   1862  are  Shares  in 
personal  estate  transferable  in  manner  provided  by  the  ^^'^j'^gj!' t}^^  a  «, 
regulations  of  the  company  (0.     A  register  of  share- of  1862. 
holders  is  to   be   kept())i).     Transfers   are   sometimes 
required  to  be  made  by  deed,  sometimes  by  writing- 
only  ;  and  they  are  not  generally  complete  until  regis- 
tered at  the  office  of  the  company  [n).     Every  share  in 
any  company  shall  be  deemed  and  taken  to  have  been 
issued  subject  to  the  payment   of  the  whole  amount 
thereof   in   cash,   unless   the    same    shall    have    been 
otherwise   determined    by   a    contract   duly   made   in 
writing,   and    filed   with    the    registrar    of  joint    stock 
companies   at   or   before  the  issue  of  such  shares  (o). 

{g)  Stat.  25  &  26  Vict.   c.   89  («)  See  First   Schedule,   Table 

s.  14.  A.    (8 — 10)  ;  Societe   Genevalc  dc 

(/()  Sect.  15.  Paris  v.  Walker,  11  App.  Cas.  20; 

(/)  Sect.  17.  Roots  v.  Williamson,    38  Ch.  D. 

\k)  Sect.  IS.     See  Re  National  485  ;    Moore    v.    North.    Western 

Debenture  and  Assets  Corjjoration,  Bank,  1891,  2  Ch.  599  ;  Euckley 

1891,  2  Ch.  505  ;  Re  Laxoii  <t  Co.,  on   the   Companies  Acts,    453    et 

1892,  3  Ch.  555.  seq.,  6th  ed. 

{I)  Stat.   25  &  26  Vict.  c.  89,  (o)  Stat.  30  &  31  A'ict.  c.  131, 

s.  22.  s.   25.     As  to  setting  off  a  debt 

(»i)  Sect.  25.  due    from    the  company  against 

W.P.P.  U 
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Any  money  unpaid  on  the  shares  may  be  called  up  hy 
the  company,  and  the  members  sued  {p),  and  their 
shares  forfeited  in  accordance  with  the  articles  of 
association  for  non-payment  of  calls  {q).  Fully  paid-up 
shares  may  be  converted  into  stock  (f).  A  certificate 
under  the  common  seal  of  the  company  specifying  any 
share  or  shares  or  stock  held  by  any  member  is  irrhnd 
facie  evidence  of  his  title  thereto  (.s).  Share  warrants 
to  bearer,  transferable  by  delivery,  may  he,  issued  in 
respect  of  any  fully  paid-up  shares  or  stock  (f). 
Creditors  of  the  company  have  no  direct  remedy 
against  the  shareholders ;  but  companies  unable  to 
pay  their  debts  may  be  wound  up  by  the  Court,  and 
companies  may  be  wound  up  voluntarily  as  provided 
by  the  Act  (u).  And  in  the  event  of  a  company  being 
wound  up,  every  past  and  present  member  shall  be 
liable  to  contribute  to  the  assets  of  the  company  to  an 
amount  sufficient  for  payment  of  the  debts  and  liabili- 
ties of  the  company,  the  expenses  of  the  winding-up, 
and  the  sums  required  for  adjustment  of  the  rights  of 
the  contributories  between  themselves.  But  no  past 
member  shall  be  liable  to  contribute  to  the  assets  of 
the  company,  if  he  has  ceased  to  be  a  member  for  a 

the  liability  to  pay  the  amount  of  6th  cil. 

shares,  instead  of  paying  in  cash,  (r)  Sects.  28,  29,  and  Table  A. 

see  Spargus  case,  L.  1!..  8  Cli.  407;  (23 — 25). 

He  Jvhannisbunj  Hotel  Co.,  1891,  (s)  Stat.  2.5  &  26  Vict.   c.  89, 

1  Ch.l  19.  A  company  may  not  issue  s.  31.     See  He  Ottos  Kojye  Dia- 

fully  paid-up  shares  at  a  discount,  mond  Mines,  Limited,  1893,  1  Ch. 

or  without  any  consideration,  even  618;  Balkis  Consolidated  Co.  v. 

thougii  a  written  contract  to  that  Tomkinson,  1893,  .\.  C.  396. 
elfect  be  registered  under  the  Act ;  {t)  Stat.  30  &  31  Viet,  c,  131, 

Re  Almada  <L-  Tirito  Co.,  38  Ch.  ss.  27—33. 

D.    415  ;    Ooregum,    <£-f.     Co.    v.  [u)  Stat  25  &  26  Vict.  c.  8P, 

llopcr,    1892,    A.    C.     125  ;     Re  ss.  79  et  seq.,  129  et  srq.,  147  (t 

Eddystonc  Marine  Insurance  Co.,  seq.     The  procedure  in  windiiiLT- 

1893,  3  Ch.  9.     And  see  Buckley  iip  companies  by  the  Court  is  now 

on   the   Companies   Acts,   553  et  regulated  b}'^  stat.  53  &   54  Vict. 

seq.,  6th  ed.  c.  63,  and  rules  theieunder,'\V.>>'. 

i'p)  Stat.   25  &  26  Vict.  c.  89,  20th  Dec,  1890,  and  W.  N.  18sa 

s.  70.  &    1892,    Appendix,     Orders    & 

{q)  See    First   Sclicdule,  Table  Rules.      As    to   the    ])riority    of 

A.    (4 — 7,   17 — 22)  ;  l^uckley   ou  debts  in  winding-up  companies, 

the  Companies  Acts,  463  et  seq.,  sec  ante,  p.  207. 
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period  of  one  year  or  upwards  prior  to  the  commence- 
ment of  the  winding-up,  or  in  respect  of  any  debt  or 
liability  of  the  company  contracted  after  the  time  at 
which  he  ceased  to  be  a  member,  or  unless  it  appears 
to  the  Court  that  the  existing  members  are  unable  to 
satisfy  the  contributions  required  to  be  made  by  them 
in  pursuance  of  the  Act.  In  the  case  of  a  company 
limited  by  shares,  no  contribution  shall  be  required 
from  any  member  exceeding  the  amount,  if  any, 
impaid  on  the  shares  in  respect  of  which  he  is  liable 
as  a  present  or  past  member.  In  the  case  of  a  com- 
pany limited  by  guarantee,  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount  of 
the  undertaking  entered  into  on  his  behalf  by  the 
memorandum  of  association.  Nothing  in  the  Act  con- 
tained shall  invalidate  any  provision  contained  in  any 
policy  of  insurance  or  other  contract,  whereby  the 
'liability  of  individual  members  upon  any  such  policy 
or  contract  is  restricted,  or  whereby  the  funds  of  the 
•company  are  alone  made  liable  in  respect  of  such 
policy  or  contract.  And  no  sum  due  to  any  member 
■of  a  company,  in  his  character  of  a  member,  by  way  of 
•dividends,  profits  or  otherwise,  shall  be  deemed  to  be 
■a  debt  of  the  company  payable  to  such  member  in  a 
•case  of  competition  between  himself  and  any  other 
•creditor  not  being  a  member  of  the  company  ;  but  any 
such  sum  may  be  taken  into  account  for  the  purposes 
of  the  final  adjustment  of  the  rights  of  the  contributories 
amongst  themselves  (.r).  The  liabilities  of  the  contri- 
butories in  the  winding-up  of  a  company  by  the  Court 
are  enforceable  upon  calls  made  by  the  liquidator  (who 
is  the  person  appointed  to  conduct  the  winding-up), 
with  the  sanction  of  the  committee  of  inspection 
chosen  from  among  the  creditors  and  contributories 
or   persons    holding  general  powers  of  attorney  from 

(x)  Stat.  25  &  26  A^ict.  c.  S9,       Buckley  on  Companies,  6th  ed. 
s.   38 ;   see  the  notes  thereto   in 

u  2 
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them,  or  witli  the  leave  of  the  Court ;  and  tlio  amounts 
due  upou  such  calls  are  recoverable  by  order  of  the 
Court  to  be  made  in  the  matter  of  the  windhig-up  in 
chambers  upon  summons  by  the  liquidator,  or  by 
action  brought  by  the  liquidator  in  the  company's 
name  {y).  In  the  voluntary  winding-up  of  a  company, 
the  contributories'  liabilities  are  enforceable,  upon  calls 
made  by  the  liquidators,  by  the  like  remedies  {z). 


Equitable 
interests  in 
shares. 


Xotice  ill  lieu 
of  distringas. 


Equitable  interests  in  shares  may  be  created  and 
transferred  in  the  same  manner,  and  are  governed  by 
the  same  rules  as  equitable  interests  in  other  personal 
property  {a).  And  a  valid  equitable  charge  on  shares 
may  be  created  by  deposit  of  the  share  certificates  (b). 
The  registered  holder  of  shares  is  therefore  not  neces- 
sarily their  beneficial  owner.  Companies  regulated  by 
the  Companies  Clauses  Act  are  not  bound  to  see  to 
the  execution  of  any  trust,  to  which  any  of  their  shares 
may  be  subject,  and  are  discharged  by  the  registered 
shareholder's  receipt,  whether  they  have  notice  of  any 
such  trust  or  not  (c).  And  no  notice  of  any  trust  is  to- 
be  entered  on  the  register  of  any  company  registered 
in  England  or  Ireland  under  the  Companies  Act,. 
1862  ((i)-  But  notice  in  lieu  of  clistHngas  may  be- 
served  on  behalf  of  any  person  claiming  to  be  interested 
in  any  shares  or  stock  standing  in  the  books  of  any 


(y)  See  stats.  25  &  26  Vict,  c.89, 
ss.  75,  92—102,  120;  53  &  54 
Vict.  c.  63,  ss.  4,  6,  9,  12,  13  ; 
Winding-up  Piules,  189(),  Nos. 
83 — 95  ;  and  notes  thereto  in 
Uucklcy  on  Companies,  6th  ed. ; 
lycdmorclavd,  ttr.  Co.  v.  Fieldcn, 
18«1,  3  Ch.  15. 

(r)  Stat.  25  &  26  Viet.  e.  89, 
ss.  133  (9),  138  ;  lie  Whitehmise 
d-  Co.,  9  Ch.  D.  595. 

(a)  Ante,  pp.  25 — 27  ;  France 
V.  Clark,  22  Ch.  D.  830 ;  26  Ch. 
D.  257  ;  Societe  Generale  dc  Paris 
V.  Walker,  1 1  App.  Cas.  20  ;  Nan- 
ney  v.   Morgan,   37  Ch.  D.  346 


Hoots  V.  Williamson,  38  Ch.  D. 
485  ;  Moore  v.  North  Western 
Bank,  1891,2  Ch.  599  ;  Poivcll  v. 
London  J;  Provincial  Bank,  1893, 
2  Ch.  555. 

{h)  See  the  cases  cited  in  the 
previous  note,  and  Colonial  Bank 
V.  lVhi7incy,  11  App.  Cas.  426  ; 
Bradford  Banking  Co.  v.  Briqgs, 
12  App.  Cas.  29. 

(c)  Stat.  8  &  9  Vict.  c.  16, 
s.  20. 

[d)  Stat.  25  &  26  Vict.  c.  89, 
s.  30  ;  see  Bradford  Banking  Co. 
V.  Briggs,  12  App.  Cas.  29. 
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public  company,  whether  incorporated  or  not,  and  the 
dividends  thereon  (e),  with  the  like  effect  as  in  the  case 
■of  government  stock  (/). 

Shares   in  joint   stock   companies  were  not  ^oocZs,  Sale  of  shares 
wares,  or  merchandize  within  the  I7th  section  of  the  !!?*  ^2*^"."*'^° 

statute  ot 
Statute  of  Frauds  (r/),  and  they  appear  to  be  things  in  Frauds. 

action  (h)   within  the  meaning   of  the  Sale  of  Goods 

Act,  1893  (/);  so  that  they  do  not  require  a  written 

memorandum  for  a  contract  for  their  sale,  when  the 

value  exceeds  101.,  and  the  buyer  does  not  accept  and 

receive  any  part,  nor  give  something  in  earnest  to  bind 

the    bargain   or   in    part-payment.     But   the   sale   of  Shares  in  joinL 

shares  in  joint  stock   banks   is   now  void  unless  the  ^*°*^     ^^  ^' 

•contract  shall  set  forth  in  Avriting  the  numbers  of  the 

shares  in  the  registry  of  the  company,  or  where  there 

is   no    register    by   distinguishing   numbers,  then    the 

names  of  the  registered  proprietors  of  the  shares  at 

the  time  of  making  the  contract  (k). 

The   provisions  above  referred  to  for  charging  the  Judgment 
stock  of  any  debtor  with  the  payment  of  any  judgment        ^" 
•debt  (I)  extend  to  stock  and  shares  in  axij  pibblic  com- 
pany  in   England,   whether   incorporated   or   not  {m). 
And  a  trustee  in  bankruptcy  may  transfer  the  bank-  Bankrupt's 
rupt's    shares,  to   the   same   extent   as   the   bankrupt  shares, 
himself  might  have  transferred  the  same,  as  we  have 
seen  (?i).     The   power  of  a  trustee  in  bankruptcy  to 
disclaim  the  bankrupt's  shares  or  stock  in  companies, 

(c)  Rules  of  the  Supreme  Qourt,  ss.  4,  62  ;  ante,  pp.  70,  n.  {d),  73 
1883,   Order  XLI.   rr.   3,  4,  and  {Tc)  Stat.  30  Vict.  c.  29,  known 

3a  (W.  N.  6th  Oct.  1888).  as   "  Leeman's   Act";    see  Per r// 

if)  Ante,  p.  275.  v.  Barnett,  15  Q.  B.  D.  388. 

(r/)  Humble  v.  Mitchell,  11  Ad.  {I)  Ante,  p.  276. 

&  Ell.  205  ;  Knight  v.  Barber,  16  (;;i)  Stat.   1  &  2  Vict.  c.   110, 

JI.  &  W.   66  ;  Bowlby  v.  Bell,  3  s.  14.     See  Nicholls  v.  Rosewarne, 

<J.   B.  284.     See  ante,  p.   73,  and  6   C.    B.    N.   S.    480  ;  Cooper   v. 

11.  (r).  .  CMj^n,    1892,    1     Q.     B.     740  ; 

{h)  Ante,  p.  40.  Howards.  Sadler,  1893,  1  Q.  B.l. 

{i)  Stat,  56  &  57  Vict.   c.   71,  (;i)  Antc^yt.  239. 
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in  case  the  same  should  be  more  onerous  than  profit- 
able, has  also  been  noticed  (o).  Shares  have  been  held 
to  be  things  in  action,  so  as  to  be  excluded  from  the 
operation  of  the  reputed  ownership  clauses  of  the 
bankruptcy  law  (^>). 


Securities 
negotiable  on 
tlie  stock 
exchange. 


In  connection  with  stocks  and  shares  may  be  men- 
tioned securities  negotiable  on  the  Stock  Exchange,  and 
debentures.  According  to  English  law,  a  negotiable 
instrument  (g)  cannot,  as  a  general  rule,  be  created  by 
a  contract  under  seal  (r).  But  there  are  various  secu- 
rities which  by  established  mercantile  usage  (.s)  are 
transferable  by  delivery  like  money,  and  are  recognized 
as  negotiable  instruments  by  law ;  so  that  any  person 
may  acqun-e  a  good  title  thereto  who  takes  them  for 
valuable  consideration  in  good  faith,  notwithstanding 
any  defect  in  the  title  of  the  person  from  whom  he  took 
them.  Such  are  the  securities  of  foreign  governments 
expressed  to  be  payable  to  bearer  and  generally  known 
as  bonds  (t) ;  the  scrip  of  loans  to  foreign  governments 
entitUng  the  bearer  thereof  to  a  bond  for  the  amount 
mentioned  therein  when  issued  by  the  government  (a) ; 
and  scrip  certificates  issued  by  railway,  mining,  bank- 
ing, gas,  water,  and  other  companies  in  contemplation 
of  the  allotment  of  shares,  and  entitling  the  bearer  on 
payment  of  the  sum  mentioned  therein  to  the  number 


(o)  Ante,  p.  237. 

( J))  Colonial  Bank  v.  Whinncy, 
11  App.  Gas.  426  ;  ante,  pp.  215, 
237. 

(q)  Ante,  p.  24. 

(?•)  Croucli  V.  Credit  Foncicr  of 
England,  L.  K.  8  Q.  B.  374,  382, 
384. 

(s)  See  ante,  p.  24  ;  Goodwin 
V.  Eobarts,  1  App.  Cas.  476  ; 
Colonial  Bank  v.  JVilUams,  15 
App.  Cas.  267 ;  Lomlon  Joint 
,ytock  Bank  v.  Simmons,  1892, 
A.  C.  201  ;  Vcnables  v.  Bariwj 
Bros.,  1893,  3  Ch.  527. 


(t)  Gorcjier  v.  Mieville,  3  B.  & 
C.  45  (Prussian  bonds);  Att.-Gcn. 
V.  Bouwens.  4  M.  &  "\V.  171,  180, 
190  (Russian,  Danish  and  Dutch 
bonds);  see  Picker  v.  London  and 
County  Bank,  18  Q.  B.  D.  515 
(Prussian  Consolidated  Bonds  not 
negotiable  in  England,  if  without 
the  coupons  for  the  payment  of 
interest  belonging  thereto). 

{u)  Goodiuin  v.  Roharts,  1  App. 
Cas.  476  ;  see  also  Easton  v.  Lon- 
don Joint  Stock  Bank,  34  Ch.  D.- 
95  ;  reversed  13  App.  Cas.  333, 
explained  1892,  A.  C.  201. 
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of  shares  specified  therein  (x).     Debentures  is  the  name  Debentures. 
generally  given  to  instruments  made  under  the  seal  of 
a  joint  stock  company,  whereby  the  company  cliarge 
themselves  or  their  property,  or  both,  in  favour  of  spe- 
cified persons  or  of  bearer  with  the  repayment  of  money 
borrowed  by  them  under  statutory  powers  to  increase 
their  capital    by  borrowing  money  (_y).     The  question 
whether  debentures  give  a  charge  on  the  property  of 
the  company  depends  upon   the  expressions  used  and 
intention  declared  therein  (z).     Debentures  frequently  Moating; 
create  what  is  called  a  floating  security,  giving  the  de-  security, 
benture  holders  a  charge  on  the  assets  of  the  company 
for  the  time  being,  but  permitting  of  the  free  disposal 
of  the  company's  property  by  the  directors  in  the  ordi- 
nary way  of  business  (a).     Debenture  stock   is  a  kind  Debenture 
of  funded  debt  of  a  company  secured  upon  the  com- ^*°^  " 
pany's  assets  (6). 

The  prerogative  of  the  Crown,  which,  as  we  have  Patents. 
seen,  was  formerly  exercised  in  the  grant  of  letters 
patent  for  the  incorporation  of  companies,  is  also  used 
for  conferring  on  private  individuals  certain  exclusive 
rights  and  privileges.  These  rights,  called  2:)(iienU 
from  the  letters-patent  which  confer  them,  will  be 
considered  in  the  next  chapter. 

{x)  Rumhall    v.    Metropolitan  (a)  See  Ee  Florence  Land  and 

Bank,  2  Q.  B.  D.  194,  196.  Fahlic  Works  Co.,  10  Ch.  D.  530, 

{y)  See  British  Steam  Naviga-  547  ;  Re  Colonial  Trusts  Corpora- 
tion Company  v.  Commissioners  tion,  15  Ch.  D.  465,  472  ;  JFheatlif 
of  Inland  licvenue,  7  Q.  K.  D.  v.  Silkstone,  etc..  Coal  Co.,  29 
165,168,172;  Edmonds  y.Blaina  Ch.  D.  715;  Ee  Home  and  Hcl- 
Furnaccs  Co.,  36  Ch.  D.  215;  lard,  ib.  TiQ  ;  Re  Opera,  Limited, 
Levy  V.  Ahcrcorris  Slate  <t  Slab  1891,  3  Ch.  260  ;  Bnmton  v. 
Co.,  37  Ch.  D.  200.  Electrical    Engineering    Corpora- 

{z)  See     Gardner    v.    London,  tion,   1892,  1   Ch.   434;  English, 

Chatham    and    Dover    Ry.     Co.,  <l'C.,   Investment  Co.   v.   Brunton, 

L.  R.  2  Ch.  201  ;  Re  Panama,  etc. ,  1892,   2   Q.  B.  1,  700  ;  Driver  v. 

Royal  Mail  Co.,  L.  R.  5  Ch.  318  ;  Broad,  1893,  1  Q.  B.  539,  744. 

Re    Florence    Land    and    Public  {!>)  Re    Bodman,    1891,    3  Ch. 

Wwks  Co.,  10  Ch.  D.  530.  135. 


21)0  OF   CHOSES   IN  ACTION. 


CHAPTER  YII. 

OF   PATENTS   AND   COPYRIGHTS. 

A  patent.  ^  PATENT  IS  tliG  name  usually  given  to  a  grant  from 

the  Crown,  by  letters-patent,  of  the  exclusive  privilege 
of  makincf,  usiuo',  exercising  and  vending  some  new 
invention.  The  granting  of  such  letters-patent  is  an 
ancient  prerogative  of  the  Crown,  a  prerogative  which 
remains  unaffected  by  the  Patent  Acts  of  1852  (a) 
and  1883  (6).  In  the  reign  of  Queen  Elizabeth  this 
prerogative  was  stretched  far  beyond  its  due  limits,  and 
the  monopolies  thus  created  formed  one  of  the  griev- 
ances which  King  James,  her  successor,  was  at  last 
Statute  of  obliged  to  remedy.  Accordingly  by  the  first  section  of 
'  '^"°po  ics.  ^  statute  passed  in  the  twenty-first  year  of  his  reign, 
and  commonly  called  the  Statute  of  Monopolies  (c),  it 
was  declared  and  enacted  that  all  such  monopolies  were 
altogether  contrary  to  the  laws  of  this  realm  and  so 
were  and  should  be  utterly  void  and  of  none  effect,  and 
in  nowise  put  in  use  or  execution.  In  this  statute, 
however,  there  are  certain  exceptions,  and  particularly 
one  on  which  the  modern  law  with  respect  to  patents 
may  be  said  to  be  founded.  This  exception  is  contained 
in  the  Cth  section,  which  runs  as  follows  : — 

Proviso.  "Provided  also  and  be  it   declared  and  enacted,   that  any 

declaration  before  mentioned  shall  not  extend  to  any  letters- 
patent  and  grants  of  privilege  for  the  term  of  yovn'fecn  i/cfo-s  or 
under,  hereafter  to  be  made,  of  the  sole  working  or  making  of 

{«)  Stat.  15  &  16  A'ict.  e.  S3  ;  (c)  Stat.  21  Jac.  I.  c.  3.    Sects, 

sec  sect.  16.  1  and  6  of  this  Act  are  still  in 

(b)  Stat.   46  &  47  Vict.  c.  57  ;  force. 
sec  s.  116. 
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any  manner  of  new  manufactures  Avithin  this  realm,  to  the  true 
and  first  inventor  and  inventors  of  such  manufactures,  which 
others  at  the  time  of  making  such  letters-patent  and  grants 
shall  not  use,  so  also  they  be  not  contrary  to  the  law  or  mis- 
chievous to  the  state,  by  raising  prices  of  commodities  at  home, 
•or  hurt  of  trade,  or  generally  inconvenient  ;  the  said  fourteen 
years  to  be  accounted  from  the  date  of  the  first  letters-patent  or 
grant  of  such  privilege  hereafter  to  be  made  ;  but  that  the  same 
■shall  be  of  such  force  as  they  should  be  if  this  Act  had  never 
been  made,  and  of  none  other." 

It  will  be  seen  that  tlie  granting  of  letters-patent  is 
not  expressly  warranted  by  this  statute  ;  but  that  it 
merely  reserves  to  such  letters-patent  as  fall  within  the 
terms  of  the  exception,  such  force  as  they  should  have 
had  if  the  Act  had  never  been  made,  and  none  other 
force.  As,  however,  all  grants  of  exclusive  privilege  by 
letters-patent,  which  do  not  fall  within  this  exception, 
and  some  others  of  little  importance,  are  now  rendered 
void  by  the  statute,  the  construction  of  this  exception 
has  become  a  matter  of  great  practical  importance. 
And  it  is  declared  in  the  Patents,  Designs  and  Trade 
Marks  Act,  1883  (d),  by  which  the  law  relating  to  the 
grant  of  letters  for  an  invention  is  now  regulated,  that, 
in  and  for  the  purposes  of  that  Act,  "  invention  "'  means  Invention. 
any  manner  of  new  manufacture  the  subject  of  letters- 
patent  and  grant  of  privilege  within  section  6  of  the 
♦Statute  of  Monopolies  (e). 

And,  first,  the  term  must  be  fourteen  years  from  the  Term  of 
date  of  the  letters-patent,  or  under  ;  and  the  full  term  }e''e^''yea°sr 
of  fourteen  years  has  been  usually  granted.     By  the 
Patents  Act  of  1883  (/),  the  terra  limited  in  every  patent 
for  the  duration  thereof  shall  be  fourteen  years  from  its 
date  ;  but  every  patent  sliall,  notwithstanding  anything 

(d)  Stat.  46  &  47  Vict.  c.  57,  lUdcs,   1890  ;  Statutory  Rules  & 

s.  46.     This  Act  was  amended  by  Orders,  1890,  p.  SS9. 

stats.  48  &  49  Vict.  c.  63  ;  49  &  (c)  Stat.  21  .Jac.  I.  c.  3. 

.50  Vict.  c.  37  ;  and  51  &  52  Vict.  (/)  Stat.  46  &  47  Viet.  c.  57, 

c.  50.     Procedure  under  the  Act  s.  17,  sub-s.  1. 
is  now  governed  by  the  Patents 
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therein  or  in  this  Act,  cease  if  the  patentee  fails  to 
make  the  prescribed  payments  within  the  prescribed 
times  (ry).  If,  however,  the  patentee  fail  so  to  make 
any  such  payment  through  accident,  mistake,  or  in- 
advertence, he  may  obtain  an  enlargement  of  the  time 
for  making  that  payment  under  the  conditions  specified 
in  the  Act  (A).  The  fees  now  payable  in  respect  of 
letters-patent,  are  prescribed  by  the  Patents  Eules,. 
1892,  second  set  (i),  and  the  principal  payments  there- 
Extension  of  by  required  to  be  made  are  stated  in  the  note  (/i;).  By 
the  Patents  Act  of  1883  (/),  the  person  for  the  time 
being  entitled  to  the  benefit  of  a  patent  {in),  is  enabled 
to  apply  for  an  extension  of  the  term  of  his  patent  by 
petition  to  her  Majesty  in  Council,  to  be  presented 
at  least  six  months  before  the  time  limited  for  the 
expiration  of  the  patent ;  and  to  be  referred  at  he 
Majesty's  pleasure  to  the  Judicial  Committee  of  the 
Privy  Council  {n).  And  if  the  Judicial  Committee 
report  that  the    patentee    has   been    inadequately  re- 


teiTH  of 
patent. 


(g)  Sect.  17,  sub-s.  2. 

(h)  Sect.  17,  snb-ss.  3,  4. 

(?)  Statutory  Rules  &  Orders, 


1892,  p.  983  ;  see  stat.   46  &  47 
Yict.  c.  57,  ss.  24,  45. 


(k)  On  application  for  provisional  protection 
On  filing  complete  speeilication  . 


s.  d. 
()  0 
0     0 


Or,  On  filing  complete  specification  with  first  application 
On  certificate  of  renewal  : — 
IJefore  the  expiration  of  the 

4th  year  from  the  date  of  the  patent. 
5th 

eth         ,,  ,, 

7th  ,,  „ 

8th 

9th 
10th  ,,  ,, 

11th  ,,  ,, 

12th 
13th 


£    s.  (L 


5 

G 

7 

8 

9 

10 

11 

12 

13 

14 

The  patentee  may  pay  the  whole  or  any  portion  of  the  aggregate  of 
these  annual  fees  in  advance. 


(/)  Stat.   46  &  47  Vict.  c.  57, 
.s.  25,  sub-s.  1  ;  see  sect.  45. 
(hi)  See  sect.  46. 
(n)  Sect.   25,  sub-s.  3  ;  see  Re 


Newton's  Patents,  9  App.  Cas. 
592  ;  Re  Fates  d-  Kellett's  Patent^ 
12  App.  Gas.  147. 
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numerated  by  his  pateut,  it  sliall  be  lawful  for  her 
Majesty  in  Council  to  extend  the  term  of  the  patent 
for  a  further  term  not  exceeding  seven,  or,  in  excep- 
tional cases,  fourteen  years ;  or  to  order  the  gi-ant 
of  a  new  patent  for  the  term  therein  mentioned,  and 
containing  any  restrictions,  conditions  and  provisions 
that  the  Judicial  Committee  may  think  fit  (o). 

Secondly,  the  patent  must  be  for  "  the  working  or  Xew  manu- 
makiug  of  new  manufactures  within  this  realm,  which 
others  at  the  time  of  making  such  letters-patent  and 

crants  shall  not  use."     A  patent  cannot  be  granted  for  '^o  patent  for 

.      .    ,  ...  .1  a  princiiue. 

a  mere  principle  not  carried  out  in  some  actual  manu- 
facture (j>),  nor  for  the  better  working  of  a  manufac- 
turing process  already  in  use  (q)  ;  but  it  may  be  granted 
for  an  improved  combination  of  old  machinery,  or  for  Combina- 
distinct  combinations,  either  severally  claimed  (r),  or 
merely  claimed  as  together  forming  one  machine  (s). 
The  use  mentioned  in  the  Statute  of  Monopolies  has  rublicatioii. 
been  held  to  mean  a  use  in  public;  if  therefore  the 
invention,  for  which  the  patent  is  sought  to  be  obtained, 
has  been  previously  used  in  public  within  the  realm,  the 
patent  will  be  void(/).     And,  if  the  invention  should 


(o)  Sect.  25,  sub-s.5.  The  above 
provisions  do  not  apply  to  pcitents 
granted  before  the  Act  took  eflect ; 
Jle  Brandons  Patent,  Ejc  jot;'<c 
Doby,  9  App.  Cas.  589.  As  to 
tlie  previous  law,  see  stats.  5  &  6 
Will.  IV.  c.  83,  s.  4  ;  2  &  3  Vict. 
0.  07  ;  7  &  8  Vict.  c.  69,  ss.  2,  4  ; 
15  &  16  Vict.  c.  83,  s.  40  ;  16  & 
17  Vict.  c.  115,  s.  7  ;  all  repealed 
by  46  &  47  Vict.  c.  57,  s.  113  ; 
Uusscll  V.  Ledsam,  14  M.  &  W. 
574  ;  16  M.  &  W.  633  ;  1  H.  L. 
C.  687  ;  In  re  Norton's  Patent,  1 
Moo.  P.  C.  (N.  S.)  343  ;  Re  Hill's 
Patent,  ih.  258. 

(^;)  Hornblower  v.  Boulton,  8 
T.  Rep.  95  ;  see  also  Badischc 
Anilin  und  8oda  Fabrik  v.  Levin- 
stein, 24  Ch.  D.  156,  161,  169  ; 
Lane  Fox  \.  Kensington,  ttr.  Co., 


1892,  3  Ch.  424. 

(q)  Patterson  v.  Gaslight  and 
Cole  Comjmny,  2  Ch.  D.'  812  ;  3 
App.  Cas.  239. 

{!■)  Lister  V.  Leather,  8  E.  &  B. 
1004. 

(s)  Clark  v.  Adic,  L.  K.  10  Ch. 
667  ;  2  App.  Cas.  315. 

{t)  Lewis  V.  Marlivg,  10  B.  & 
C.  22  ;  Cariientcr  v.  Smith,  9  M. 
&  AV.  300  ;  Re  Ncwall,  4  C.  B. 
N.  S.  269  ;  Belts  v.  Menzics,  10 
H.  L.  C.  li7  ;  Hills  v.  Liverpool 
United  Gasligld  Conqm/ny,  9  Jur. 
N.  S.  140  ;  Harwood  v.  Great 
Northern  Raihoay  Company,  2  B. 
&  S.  194  ;  Young  v.  Fernic,  4 
Gitf.  577.  By  stat.  5  &  6  Will.  IV. 
c.  83,  s.  2,  letters-patent  might  be 
confirmed,  or  new  ones  granted, 
for  any  invention  or  supposed  in- 
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liave  been  previously  known  to  the  public  within  the 
realm,  although  not  used,  that  is  sufficient  to  avoid  the 
patent  (u).  The  reahn  in  this  statute  has  been  deter- 
mined to  mean  the  United  Kingxlom  of  Great  Britain 
and  Ireland  ;  so  that  when  separate  letters-patent  were 
granted  for  England  and  Scotland,  if  any  invention  had 
been  publicly  known  or  practised  in  England,  a  patent 
Exhibition  of  for  Scotland  was  void  {x).  Under  the  Patents  Act  of 
au  invention.    -,  ^^g  ^.^^^  ^j^^  exhibition  of  an  invention  at  an  industrial 

or  international  exhibition,  certified  as  such  by  the 
Board  of  Trade,  or  the  publication  of  any  description  of 
the  invention  during,  the  period  of  the  holding  of  the 
exhibition,  or  the  use  of  the  invention  for  the  purpose 
of  the  exhibition  in  the  j)lace  where  the  exhibition  is 
held,  or  the  use  of  the  invention  during  the  period  of 
the  holding  of  the  exhibition  by  any  person  elsewhere, 
without  the  privity  or  consent  of  the  inventor,  shall 
not  prejudice  the  right  of  the  inventor  or  his  legal  per- 
sonal representative  to  apply  for  and  obtain  provisional 
protection  and  a  patent  in  respect  of  the  invention  or 
the  validity  of  any  patent  granted  on  the  application ; 
provided  that  the  exhibitor  before  exhibiting  the  in- 
vention, give  the  comptroller  the  prescribed  notice  of 
his  intention  to  do  so,  and  the  application  for  a  patent  be 
made  before  or  within  six  months  from  the  date  of  the 
opening  of  the  exhibition. 

vention,  ■which  shoukl  liave  been  47  Vict.  c.  57,  s.  113. 

Ibund  by  the  verdict  of  a  jur}-,  or  {u)  Plwipton  v.  Spiller,  6  Ch. 

discovered  by  the  patentee  or  his  D.  412  ;  PattersonY.  Gaslight  and 

assigns,  to  have  been  cither  wholly  Colcc  Coiiqmny,  3  App.  Cas.  239, 

or  in  part  invented  or  used  before,  244,   245;    United  Tdc2)konc  Co. 

if  the  Judicial  Committee  of  the  v.  Harrison  tO  Co.,  21  Ch.  D.  720, 

Privy  Council,    upon   examining  730,  731  ;  Harris  v.  llotltwcU,  35 

the    matter,    should    have    been  Ch.  D.  416. 

.satisfied  that    the    patentee   be-  {x)  Brown  v.  Annandalc,  8  CI. 

lieved  himself  to  be  the  lirst  and  &    Fin.    214  ;    see   also   Rolls  v. 

original  inventor,  and  that  such  Isaacs,  19  Ch.  D.  268. 

invention,    or   part   thereof,    had  {;/)  Stat.  46  &  47  Vict.  c.  57, 

not  been   publicly   and   (jcncralhj  s.    39,    the   provisions   of   which 

nsrd  before  the  date  of  the  first  may,  under  stat.    49  &  50  Vict, 

letters  patent.      This   enactment  c.  37,  s.  3,  be  extended  by  order 

was    however    repealed    by    tlie  in  council  to  any  exhibition. 
Patents  Act  of  1883,  stat.  46  & 


OF  PATENTS  AND  COPYRIGHTS.  301 

Thirdly,  according  to  the  Statute  of  Monopolies  (c),  a  True  and  first 
patent  must  be  granted  "  to  the  true  and  first  inventor 
and  inventors."  Under  the  Patents  Act  of  1883,  how- 
ever, a  patent  may  be  lawfully  granted  to  several  persons 
jointly,  some  or  one  of  whom  only  are  or  is  the  true 
inventors  or  inventor  (a).  If  therefore  the  original 
inventor  should  sell  his  secret  to  another  person,  such 
person  cannot  obtain  letters-patent  for  the  invention  in 
his  own  name  alone ;  but  the  original  inventor  must 
obtain  the  letters-patent,  and  then  assign  them  to  the 
other;  or  else  the  patent  must  be  granted  to  them 
jointly.  If  two  persons  should  both  make  the  same 
discovery,  he  who  first  publishes  it  by  obtaining  a 
patent  for  it,  will  be  the  true  and  first  inventor 
within  the  meaning  of  the  statute,  although  he  may 
not  actually  have  been  the  first  to  make  the  dis- 
covery (h).  But  a  person  cannot  obtain  a  patent  for 
an  invention  which  has  been  communicated  to  him  by 

another  within  the  realm  (c).     If,   however,  a   person  Foreign 

iTii-  •  r         •  x-  •      ,     ^  inventions. 

should  be  in  possession  oi  an  invention  communicated 

to  him  from  abroad,  such  person,  if  he  be  the  first  in- 
troducer of  the  invention  into  this  country,  is  regarded 
by  the  law  as  the  true  and  first  inventor  thereof  within 
the  meaning  of  the  statute  of  James  (d)  ;  and  it  is 
no  objection  that  the  patent  is  taken  out  in  trust 
merely  for  the  foreign  inventor  (e?).     Before  the   year  Legal  per- 

(-)  Jntc,  p.  296.  gineering  Company,  3  Ex.  D.  203, 

{a)  Stats.  46  &  47  Yict.  c.  57,  205—207;  and  see  Patents  Kules 

s.    4,   sub-s.   2  ;    48    &   49    Yict.  1883,  No.  27. 

c.  63,  s.  5.  (c)  Bmnl  v.  Eqcrton,  3  C.  B.  97 

(6)  Boulton  V.  Bull,  2  H.  Black.  129.    Tlie  Patent  Actof  185ti  pro- 

487.  vided   that,    where  letters-patent 

(c)  RiU  V.  Thompson,  8  Taunt.  were  granted  in  the  United  King- 

395  ;  S.  C,  2  J.  B.  Moore,  452  ;  dom  for  any  invention   first   iii- 

3Iarsdeny.  Savillc  Street  Foundry  vented  in  any  foreign  country,  or 

and  Engineering  Company,  3  Ex.  by   the    subject    of  any   fore'io-n 

D.  203.  state,  and  a  like  privilege  for  the 

{d)  Edgchcrry    v.    Stephens,    2  exclusive  use  or  exercise  of  such 

Salk.  447  ;  PIim])ton  v.  Malcolm-  invention  in  any  foreign  country 

son,  M.  E.  3  Cli.  I).  531,  555  ;  see  were  there   obtained   before    the 

also  Jessel,   M.   R.,   Marsdcn  v.  grant   (whicli    there    meant    the 

Saville  Street  Foundry  and  En-  date)  of  such  letters-patent  in  the 
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Fonal  repre-  1884,  letters-patent  for  an  invention  could  not  law- 
sentative  of  fyjly  be  granted  to  any  person  upon  an  application 
made  after  the  death  of  the  true  and  first  inventor 
within  the  meaning  of  the  Statute  of  Monopolies  (/). 
But  under  the  Patents  Act  of  1883  {(j),  if  a  person 
possessed  of  an  iuvention  dies  without  malting  applica- 
tion for  a  patent  for  the  invention,  application  for  a 
patent  may  be  made,  within  six  months  after  his 
decease,  by  his  legal  personal  representative,  to  whom 
a  patent  for  the  invention  may  be  granted.  The 
remaining  restrictions  imposed  by  the  Act  of  James  I. 
require  no  comment. 

Grant  of  The  granting  of  letters-patent  is,  as  has  been  ob- 

letters-patent.  ggj-yec]^  ^  prerogative  of  the  Crown  ;  and  although  a 
patent  may  now  be  always  obtained  for  any  nev/  in- 
vention, yet  the  grant  is  still  a  matter  of  favour  and 
not  of  right.  And  nothing  contained  in  the  Patents 
Act  of  1883  Qi),  is  to  take  away,  abridge  or  pre- 
judicially atfect  the  prerogative  of  the  Crown  in  re- 
lation to  the  granting  of  any  letters-patent  or  to  the 
Eights  re-  withholding  of  a  grant  thereof  Before  the  year  1884, 
the  exclusive  privileges  granted  by  letters-patent  were 


served  to 
Crown. 


United  Kingdom,  all  rights  and  the  term  for  which   the   foreign 

privileges     under     such      letters-  patent  or  privilege  was  in  force, 

patent    should   (notwithstanding  This  enaetinent  was  however  le- 

any  term  in   such   letters-patent  pealed  lij' the  Patents  Act  of  18S3. 

limited)  cease  and  be  void  iminc-  .See  stat.  15  &   Ifi  A'ict.  c.  83,  s. 

diately   npon   the   expiration    or  25  ;  Daio  v.  Eley,   L.    R.   3   ]''([. 

other  determination  of  the  term  496  ;  Re    IVinan's  Falcvt,   L.  1!. 

of  the  like  ]irivi]ege  obtained  in  4  P.  C.  93  ;  He  Johnson' ft  Pnfcnl., 

such  foreign  country  ;  or,  where  L.   R.    4    P.    C.    75  ;    Ur  JJIub's 

more  than  one  such  like  ]irivilege  Patent,  L.  R.  4  P.  C.  535  ;  Holstc 

Avas  obtained  abroad,  immediately  v.    Rolrinson,    4    Ch.    D.    9;    Jtr, 

upon  the  expiration  or  determina-  Joh/ochkoff's  Patent,   1891,  A.  C 

tion  of  the  term  of  such  jniviieges  '203. 

which  should  first  exjiire  or   be  (./')  Marsden   v.   Saville  Sirrct. 

determined  ;  and  that  no  letters-  Fomidrtj   ancl  EnqineeriiKj   (om- 

patent  granted  for  any  invention,  jw"!/,  3  Ex.  D.  203. 

for  which    any    patent    or    like  (g)  Stat.  46  &  47  Vict.    c.   57, 

privilege  sliould   have    been   ob-  s.  34  ;  see  sects.  3,  45. 

tained    in    any   foreign    country.  (h)  Stat.  46  &  47  Vict.  c.  57, 

should   be    ot     any   validity,     if  s.  116. 
granted   after    the  expiration   of 
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granted  as  against  the  subjects  of  the  Crown,  and  not 
•as  against  the  Crown  itself  (i).  Now,  by  the  Patents 
Act  of  1883  (k),  a  patent  shall  have  to  all  intents  the 
iike  effect  as  against  her  Majesty  the  Queen,  her  heirs 
and  successors,  as  it  has  against  a  subject  (?)  ;  but  the 
officers  or  authorities  administering  any  department 
■of  the  service  of  the  Crown  may  by  themselves,  their 
aeents,  contractors  or  others,  at  any  time  after  the 
application,  use  the  invention  for  the  services  of  the 
'Crown  on  terms  to  be  before  or  after  the  use  thereof 
agreed  on,  with  the  approval  of  the  Treasury,  between 
those  officers  or  authorities  and  the  patentee,  or  in 
•default  of  such  agreement,  on  such  terms  as  may  be 
settled  by  the  Treasury  after  hearing  all  parties  in- 
terested ()n). 

Application  for  letters-patent  for  an   invention  (;/)  Application 
1  T  nn  iiii-r>xj^/-K02        tor  patent. 

must  now  be  made  at  an  office  called  the  ratent  Umce,  „         ^^j,  ^ 

•established  by  the  Patents,  Designs  and  Trade  Marks 
Act,  1883  (o),  and  placed  under  the  control  of  an  officer, 
called  the  comptroller  general  of  patents,  designs  and  Comptroller. 
trade  marks,  who  acts  under  the  superintendence  and 
direction  of  the  Board  of  Trade  (p).  The  application 
must  be  accompanied  by  either  a  provisional  or  com- 
plete specification  (q).  A  provisional  specification  must  Specification. 
describe  the  nature  of  the  invention,  and  be  accom- 
panied by  drawings,  if  required  (r).  A  complete  speci- 
fication, whether  left  on  application  or  subsequently, 
must  particularly  describe  and  ascertain  the  nature  of 

(i)  Fcailicr  v.  The  Queen,  6  B.  set  out  in  Appendix  B.,  in  -whieh 

&  S.  257  ;  Dixon  V.  London  Small  compliance  with  these  provisions 

Arms    Company,    1    App.    Cas.  is  made  a   condition  of  the  ctm- 

^32.  tinuance  of  the  letters-patent  and 

{k)  Stat.  46  &  47  Vict.  c.  57.  the  privileges  thereby  conferred. 

{I)  Sect.  27,  snb-s.  1.     Patents  (h)  See  ante,  p.  297. 

granted  before  or  on  applications  (o)  Stat.  46  &  47  Vict.  c.  57. 

pending  on  the  1st  Jan.,    1884,  (^j)  Stat.  46  &  47  Vict.  c.  57, 

lemain  nnallected  by  these  pro-  s.  82. 
visions  ;  sects.  3,  45,  snb  s.  2,  {q)  Sect.  5,  snb-ss.  1,  2. 

{m)  Sect.    27,    snb-s.    2.      See  {r)  Sect.  5,  sub-s.  3. 

the  form  of  grant  of  letters-patent 
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tlio  invention,  and  in  what  manner  it  is  to  l^o  per- 
formed, and  must  be  accompanied  by  drawings,  if 
required  (s).  And  the  invention  described  in  the  pro- 
visional and  the  corai^lete  specification  must  be  the 
same  (t).  A  complete  specification  if  not  left  with  the 
application,  must  be  left  within  nine  months  from  the 
date  of  application,  or  within  such  further  time  not 
exceeding  one  month  as  the  comptroller  may  allow  {it) ;. 
otherwise  the  application  shall  be  deemed  to  be 
abandoned  (v). 


Proceedin.fcs 
after  accept- 
ance of 
complete 
specification. 

Opposition 
to  grant  of 
patent. 


On  the  acceptance  of  the  complete  specification  the 
comptroller  shall  advertise  the  acceptance ;  and  the 
application  and  specification  or  specifications  with  the 
drawings  (if  any)  shall  be  open  to  public  inspection  (x). 
Any  person  may  at  any  time  within  two  months  from 
the  date  of  such  advertisement  oppose  the  grant  of  the 
patent,  but  only  on  the  grounds  specified  in  the 
Patent  Acts  (?/).  If  there  is  no  opposition,  or,  in  the 
case  of  opposition,  if  the  determination  is  in  favour  of 
the  f^rant  of  a  patent,  the  comptroller  shall  cause  a 
patent    to    be    sealed   with   the   seal   of   the   Patent 


(s)  Sect.  5,  sub-s.  4  ;  see  sub-s. 
5  ;  VicJccrs  <t-  Co.  v.  Siddcll,  1.^ 
App.  Cas.  496.  By  stat.  49  & 
50  Vict.  c.  37,  s.  2,  the  complete 
specification  may  refer  to  the 
drawings  which  accompanied  the 
provisional  .specification. 

(t)  Nuttall  V.  Hargreavcs,  1S92, 
1  Ch.  23. 

(w)  Sect.  8,  sub-s.  1. 

{%•)  Sect.  8,  sub-s.  2,  amended 
by  Stat.  48  &  49  Vict.  c.  63,  s.  3. 
See  Stat.  46  &  47  Vict.  c.  57,  s.  9, 
sub-s.  4,  amended  by  stat.  48  & 
49  Vict.  c.  63,  s.  3,  as  to  the 
time  within  which  a  com]ilete 
specification  must  be  accepted. 

(x)  Stat.  46  &  47  Vict.  c.  57, 
s.  10. 

(?/_)  These  are:— (i.)  that  the 
applicant  obtained  the  invention 
from    the   opponent,    or   from    a 


person  of  whom  the  opponent  is 
the  legal  representative;  (ii.) 
that  the  invention  has  been 
patented  in  this  country  on  au 
application  of  prior  date  ;  and 
(iii. )  that  the  complete  specifica- 
tion describes  oi'  claims  an  inven- 
tion other  than  that  described  in 
the  provisional  specification,  and 
that  such  other  invention  forms 
the  subject  of  an  application 
made  by  the  opponent  in  the 
interval  between  the  leaving  of 
the  provisional  specification  and 
the  leaving  of  the  complete  speci- 
fication. The  question,  whether 
the  ]>atent  should  be  granted,  is 
decided  by  the  comptroller,  sub- 
ject to  an  appeal  to  the  Attorney 
or  Solicitor-General.  Stat.  46  & 
47  Vict.  c.  57,  s.  11,  amended  by 
51  i;  52  Vict.  c.  50,  s.  4. 
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Office  (z).  A  patent  so  sealed  shall  have  the  same 
effect  as  if  it  were  sealed  with  the  great  seal  of  the 
United  Kingdom  (a).  Every  patent  shall  be  dated  and 
sealed  a.s  of  the  day  of  application  :  but  no  proceedings 
shall  be  taken  in  respect  of  an  infringement  committed 
before  the  publication  of  the  complete  specification  ; 
and,  in  case  of  more  than  one  application  for  a 
patent  of  the  same  invention,  the  sealing  of  a  patent 
on  one  of  those  aiDplications  shall  not  prevent  the  seal- 
ing of  a  patent  on  an  earlier  application  (6).  Every 
patent  may  be  in  the  form  in  the  first  schedule  to  the 
Act  (c),  and  shall  be  granted  for  one  invention  only, 
but  may  contain  more  than  one  claim  ;  but  it  shall  not 
be  competent  for  any  person  in  an  action  or  other  pro- 
ceeding to  take  any  objection  to  a  patent  on  the  ground 
that  it  comprises  more  than  one  invention  (d).  And 
every  patent  when  sealed  shall  have  effect  throughout 
the  United  Kingdom  and  the  Isle  of  Man  (e). 


Where  an  application  for  a  patent  has  been  accepted,  Provisional 
the  invention  may  be  used  and  published  between  the  P™'^'^'^ti°'i- 
date  of  the  application  and  the  date  of    sealing   the 
patent  without  prejudice  to  the  patent  to  be  granted 


(z)  Sect.  12,  sub-s.  1. 

(a)  Sect.  12,  sub-s.  2.  See 
sect,  12,  sub-s.  3,  amended  by  48 
&  49  A^ict.  c.  63,  s.  3,  as  to  the 
time  within  which  a  patent  must 
be  sealed. 

(b)  Stat.  46  k  47  Vict.  c.  57, 
s.  13. 

(c)  This  form  is  set  out  in  Ap- 
pendix (B). 

(d)  Sect.  33. 

(e)  Sect.  16.  Letters -patent 
obtained  in  England  formerly  con- 
ferred an  exclusive  privilege  only 
within  England,  Wales,  and  the 
town  of  Berwick-upon-Tweed  ; 
and  also  within  the  islands  of 
Guernsey,  Jersey,  Alderney,  Sark 
and  Man,  and  her  Majesty's 
colonies  and  plantations  abroad, 
if  so  expressed  in  the  patent.    In 

W.P.P. 


order  to  obtain  the  like  exclusive 
privilege  for  Scotland  or  Ireland, 
separate  letters  patent  were  re- 
quired to  be  procured.  But  it 
was  provided  by  the  Patent  Act 
of  1852  (stat.  15  &  16  Vict.  c.  83, 
s.  18,  repealed  by  46  &  47  Vict. 
c.  57,  s.  113),  that  letters  patent 
should  extend  to  the  whole  of  the 
United  Kingdom  of  Great  Britain 
and  Ii'elan<l,  the  Channel  Islands, 
and  the  Isle  of  Man,  and  should 
be  made  applicable,  in  case  the 
warrant  for  granting  the  patent 
should  so  direct,  to  any  of  her 
Majesty's  colonies  and  plantations 
abroad.  The  colonies  and  India 
are  now  dealt  with  under  sect.  104 
of  the  Patents  Act  of  1883,  men- 
tioned below. 
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Effect  of 
(iccc])taiice  of 
complete 
specification. 


Fraudiileiit 
application. 


Specification. 


Amendment 
T)f  Specifica- 
tion. 


for  the  same  (/)  ;  and  such  protection  from  the  conse- 
quences of  use  and  pubh'cation  is  in  the  Act  referred  to 
as  provisional  protection  {cj).  After  the  acceptance  of  a 
complete  specification  and  until  the  date  of  sealing  a 
patent  in  respect  thereof,  or  the  expiration  of  the  time 
for  sealing,  the  applicant  shall  have  the  like  privileges 
and  rights  as  if  a  patent  for  the  invention  had  been 
sealed  on  the  date  of  the  acceptance  of  the  complete 
specification :  but  an  applicant  shall  not  be  entitled  to 
institute  any  proceeding  for  infringement  unless  and 
until  a  patent  for  the  invention  has  been  granted  to 
him  (A).  A  patent  granted  to  the  true  and  first  inventor 
shall  not  be  invalidated  by  au  application  in  fraud  of 
him,  or  by  provisional  protection  obtained  thereon,  or 
by  any  use  or  publication  of  the  invention  subsequent 
to  that  fraudulent  application  during  the  period  of  pro- 
visional protection  (i). 

The  preparation  and  deposit  of  a  proper  specification 
has  long  been  the  most  important  condition  attached  to 
the  grant  of  letters-patent.  The  object  of  requiring  a 
specification  is  to  secure  to  the  public  the  benefit  of  the 
knowledge  of  the  invention  after  the  term  granted  by 
the  patent  shall  have  expired.  The  specification  was 
formerly  required  to  be  enrolled  in  the  Court  of  Chan- 
cery :  but  after  the  Patent  Act  of  1852  (/.;),  it  was 
required  to  be  filed  only.  Under  the  Patents  Act  of 
1883  (l),  an  applicant  or  the  person  for  the  time  being 
entitled  to  the  benefit  of  a  patent  {in)  may,  from  time 


(/)  See  ante,  p.  299. 

(g)  Sect.  14. 

{h)  Sect.  15. 

{i)  Sect.  35. 

{k)  Stat.  15  &  16  Vict.  c.  83, 
s.  27. 

{I)  Stat.  46  &  47  Vict.  c.  57. 
Disclaimer  or  alteration  of  any 
yiart  of  the  title  of  an  invention 
or  of  the  specification  (but  so  as 
not  to  extend  the  right  granted 
Ly  the  patent)  was  provided  for 


by  stats.  5  &  6  Will.  IV.  c.  83, 
s.  1  ;  7  &  8  Vict.  c.  69,  ss.  5,  6  ; 
15  &  16  Vict.  c.  83,  s.  39  ;  all 
repealed  by  the  Act  of  1883.  See 
The  Queen  v.  Mill,  IOC.  B.  379  ; 
tSecd  V.  Higgins,  8  H.  L.  C.  550  ; 
Jlalston  v.  Smith,  11  H.  L.  C. 
'223 ;  Canwington  v.  NuttaU,  L.  R. 
5  H.  L.  205. 

(»!.)  See   Stat.    46   &   47   Vict, 
c.  57,  s.  46. 
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to  time,  seek  leave  of  the  comptroller  (n)  to  amend  liis 
specification,  including  drawings  forming  part  thereof, 
by  way  of  disclaimer,  correction,  or  explanation  (o)  :  but 
no  amendment  shall  be  allowed  that  would  make  the 
specification,  as  amended,  claim  an  invention  sub- 
stantially larger  than  or  substantially  different  from 
the  invention  claimed  by  the  specification  as  it  stood 
before  amendment  ( p).  When  any  action  for  infringe-  Disclaimer 
rnent  or  proceeding  for  revocation  of  a  patent  is  pend- '  """"  '^^-  '°"' 
ing,  amendment  of  a  specification  is  not  allowed  (q), 
except  by  order  of  the  Court  or  a  judge,  and  subject  to 
such  terms  as  to  costs  and  otherwise  as  the  Court  or  a 
judge  may  impose  (r).  Where  any  amendment  by  way  Damages 
of  disclaimer,  correction  or  explanation,  has  been  i^jle^^tf"^*^"^^' 
allowed,  no  damages  shall  be  given  in  any  action  in 
respect  of  the  use  of  the  invention  before  the  dis- 
claimer, correction,  or  explanation,  unless  the  patentee 
establishes  to  the  satisfaction  of  the  Court  that  his 
original  claim  was  framed  in  good  faith,  and  with 
reasonable  skill  and  knowledge  (s).  Every  amendment 
of  a  specification  is  required  to  be  advertised  in  the 
prescribed  manner  (t). 

A  condition  formerly  inserted  in  letters-patent  ren-  Vesting  in 
ilered  them  void,  in  case  the  letters-patent,  or  the  liberty  t\ye\ye  ''"' 
and  privileges  thereby  granted,  should  become  vested  in  persons. 
or  in  trust  for  more  than  the  number  of  twelve  persons, 
or  their  representatives,  at  any  one   time,  as  partners, 
dividing  or  entitled    to    divide  the    benefit    or    profit 
obtained  by  reason  thereof.     But  this  restriction  was 
removed  by  the  Patent  Act  of  1852  (_it).     And  under 

{11)  Whose  decision  is   subject  (?•)  Stat.  46  &  47  A-'ict.  c.  57, 

to  an  appeal  to  the  Attorney  or  s.  19  ;  Ec  Hall,  21  Q.  B.  D.  137. 

Solicitor-General.  (s)  Sect.  20. 

(0)  Sect.  18,  STib-ss.  1—7,  9.  (t)  Sect.  21. 

(p)  Sect.  18,  sub-s.  8.  (u)  Stat.  15  &;  16  Vict.  c.  83, 

Iq)  Stat.  51  &  52  Vict.  c.  50,  s.  36,  repealed  by  46  &  47  Vict, 

s.  5.  c.  57,  s.  113. 
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the  Patents  Act  of  1883  (.r),  two  or  more  persons  may 
make  a  joint  application  for  a  patent,  and  a  patent  may 
be  granted  to  them  jointly. 


Licence  to 
use  patent. 


Compulsory 
licences. 


In  letters-patent  a  clause  is  usually  contained  for- 
bidding all  persons  from  using  the  invention  without 
the  consent,  licence  or  agreement  of  the  inventor,  his 
executors,  administrators  or  assigns,  in  writing,  under 
his  or  their  hands  and  seals,  first  had  and  obtained  in 
that  behalf  (?/).  The  granting  of  licences  to  use  a 
patent  is  one  of  the  most  profitable  ways  of  turning 
it  to  account.  All  licences  are  now  required  to  be  re- 
gistered in  the  registry  to  be  presently  mentioned. 
The  grant  of  an  exclusive  licence  to  use  a  patented 
invention  does  not,  however,  enable  the  licensee  to  sue 
in  his  own  name  for  infringement  of  the  patent  (z). 
Under  certain  circumstances,  the  person  for  the  time 
being  entitled  to  the  benefit  of  a  patent  may  now  be 
compelled  to  grant  licences  for  the  use  of  the  invention. 
For  under  the  Patents  Act  of  1883  (a),  if  on  the  peti- 
tion of  any  person  interested  it  is  proved  to  the  Board 
of  Trade  that  by  reason  of  the  default  of  a  patentee  ta 
grant  licences  on  reasonable  terms  (a)  the  patent  is  not 
being  worked  in  the  United  Kingdom,  or  (b)  the 
reasonable  requirements  of  the  public  with  respect  to 
the  invention  cannot  be  supplied,  or  (c)  any  person  is 
prevented  from  working  or  using  to  the  best  advantage 
an  invention  of  which  he  is  possessed,  the  Board  may 
order  the  jDatentee  to  grant  licences  on  such  terms  as 
to  the  amount  of  royalties,  security  for  payment  or 
otherwise,  as  the  Board,  having  regard  to  the  nature  of 
the  invention  and  the  circumstances  of  the  case,  may 


(x)  Sect.  4,  sub-s.  2. 

(y)  See  the  form  of  letters 
patent  in  Appendix  (B). 

(z)  Heap  V.  Hartley,  42  Ch.  D. 
461. 

{a)  Stat.  46  &  47  Vict.  c.  57, 


s.  22.  Patents  granted  before  or 
on  applications  pending  on  the 
1st  Jan.,  1884,  remain  unaffected 
by  the  provisions  of  the  Act  re- 
lating to  compulsory  licences  ;  ss. 
3,  45  (2). 
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deem  just,  and  any  sucli  order  may  be  enforced  Ly 
mandamus. 

Letters-patent  and  the  privileges  thereby  granted  are  Assignment 
freely  assignable  from  one  person  to  another,  and  the  patent, 
assignee  by  such  assignment  is  placed  in  the  same  posi- 
tion as  his  assignor  previously  stood.  The  assignee  may 
consequently  bring  in  his  own  name  the  same  actions 
and  suits  both  at  law  and  in  equity  against  those  who 
have  infringed  upon  the  patent  as  the  patentee  himself 
might  have  done  (6).  The  privileges  granted  by  letters- 
patent  are,  therefore,  an  instance  of  an  incorporeal 
kind  of  personal  property,  different  in  its  nature  from 
those  chases  in  action,  which  formerly  were  not  assign- 
able at  law  (c).     A  deed  is  said  to  be  necessary  for  -^-s  *«  the 

^  '  necessity  oi 

the  valid  legal  assignment  of  letters-patent ;    but  the  a  deed. 

author  was  not  aware  of  any  authority  for  this  position  ; 
and  the  general  rule  appears  to  be,  that  the  assignment 
of  incorporeal  personal  property  may  be  made  without 
deed.  Perhaps,  however,  the  necessity  of  an  assign- 
ment by  deed  may  be  implied  from  the  clause  in  the 
letters-patent,  which  forbids  the  use  of  the  invention 
"  without  the  consent,  licence  or  agreement  of  the  said 
patentee  in  writing  under  his  hand  and  seal."  But  in 
any  case  a  valid  equitable  assignment  of  a  patent  may 
be  made  without  deed ;  and  such  an  assignment  now 
entities  the  assignee  to  be  registered  as  proprietor  of 
the  patent  (d).  A  patentee  may  now  assign  his  patent 
for  an}^  place  in  or  part  of  the  United  Kingdom  or  Isle 
of  Man,  as  effectually  as  if  the  patent  were  originally 
granted  to  extend  to  that  place  or  part  only(c).  All 
assio^nments  of  letters-patent  are  now  required  to  be 
registered  by  the  Patents  Act  of  1883  (/). 

(b)  Godson   on    Patents,    237  ;       1  Cli.  104. 

Walton  V.  Lavatcr,  8  C.  B.  N.  S.  (e)  Stat.  46  &  47  Vict.  c.  57, 

162.  s.  36. 

(c)  Ante,  pp.  29,  40,  41.  (  f)  Stat.  46  &  47  Vict.  c.  57  ; 
{d)  lie   Casey's  Patents,  1892,  see  s.  114,  sub-s.  1.    Registration 
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liegister  of 
patents. 


Registered 
proprietoi'  of 
patent. 


By  this  Act,  there  shall  be  kept  at  the  Patent  Office 
a  book  called  the  Register  of  Patents,  wherein  shall  be 
entered  the  names  and  addresses  of  grantees  of  patents, 
notifications  of  assignments  and  of  transmissions  of 
patents,  of  licences  under  patents,  and  of  amendments, 
extensions,  and  revocations  of  patents,  and  such  other 
matters  affecting  the  validity  or  proprietorship  of 
patents  as  may  from  time  to  time  be  prescribed  (f/) ; 
the  register  of  patents  shall  be  prima  facie  evidence  of 
any  matters  by  this  Act  directed  or  authorized  to  be 
inserted  therein  (//)  ;  and  copies  of  deeds,  licences,  and 
any  other  documents  affecting  the  proprietorship  in 
any  letters-patent  or  in  any  licence  thereunder,  must  be 
supplied  to  the  comptroller  in  the  jDrescribed  manner 
for  filing  in  the  Patent  Office  (i).  Where  a  person 
becomes  entitled  by  assignment,  transmission  or  other 
operation  of  law  to  a  patent,  the  comptroller  shall 
on  request,  and  on  proof  of  title  to  his'  satisfaction, 
cause  the  name  of  such  person  |^to  be  entered  as 
proprietor  of  the  patent  in  the  register  of  patents  ;  and 
the  person  for  the  time  being  entered  in  the  register 
of  patents,  as  proprietor  of  a  patent,  shall,  subject  to 
the  provisions  of  the  Act  and  to  any  rights  appearing 
from  such  register  to  be  vested  in  any  other  person, 
have  power  absolutely  to  assign,  grant  licences  as  to,  or 
otherwise  deal  with  the  same,  and  to  give  effectual 
receipts  for  any  consideration  for  such  assignment, 
licence  or  dealing.  But  any  equities  in  respect  of  such 
patent  may  be  enforced  in  like  manner  as  in  respect  of 
any  other  personal  property  (/•) .  The  register  of  patents 
is  required  to  be  open  to  the  inspection  of  the  pubhc ; 
and  certified  copies  of  any  entry  in  such  register  may 
be  obtained  (I). 


of  assignments  was  also  required 
by  Stat.  15  &  16  Vict.  c.  83, 
s.  35. 

{g)  Sect.  23,  sub-s.  1. 

(h)  Sect.  23,  sub-s.  2. 


(0  Sect.  23,  sub-s.  3.  See 
Patents  Rules,  1883,  Nos.  64—76. 

(k)  Sect.  87,  amended  bji-  51  Sc 
52  Vict.  c.  50,  s.  21. 

(0  Stat.  46  &  47  Vict.  c.  57, 
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Special  provision  is  made  in  the  same  Act  (m)  witli  Improve- 
regard  to  the  assignment  to  the  Secretary  of  State  for  instruiiiciits 
War,  on  behalf  of  the   Crown,  of  the  benefit  of  any  or  '^^|uuitiou.s 
improvement  ia  instruments  or  munitions  of  war  and 
of  any  patent  for  the  same  ;  and  for  keeping  secret  the 
particulars    of    any   such   invention,    if  the    Secretary 
should  certify  that  secrecy  is  desirable  in  the  interest 
of  the  public  service. 

By  section  103  of  the  same  Act,  if  any  arrangement  InteruatioTial 
shall  be  made  with  the  government  of  any  foreign  state  [,iyentions.^ 
for  mutual  protection  of  inventions,  then  any  person, 
who  has  applied  for  protection  for  any  invention  in  any 
such  state,  shall  be  entitled  to  a  patent  for  his  inven- 
tion, under  and  subject  to  the  conditions  of  the  Act,  in 
priority  to  other  applicants.     The  Crown  may,  by  order  ^^^J^^"*^'  ^"'^ 
in  council,  apply  the  provisions  of  this  section  to  any 
British  possession  (n)  of  which  the  legislature  has  made 
■  satisfactory  provision  for  the  protection  of   inventions 
l^atented  in  this  country  (o). 

The  remedy  of  a  patentee  for  an  infringement  of  his  Infringement 
patent  is  to  bring  an  action  against  the  wrong-doer, 
claiming  an  injunction  to  restrain  him  from  further 
infringement,  and  damages  (^>).  Such  actions  are  gene- 
rally (but  not  necessarily)  commenced  in  the  Chanceiy 
Division  (q).  If  the  patentee  establish  his  claim,  he 
may  elect  whether  he  will  have  a  decree  for  an  inquiry 
as  to  the  damage  which  he  has  sustained  and  payment  Damages. 
of  the  amount  so  assessed,  or  a  decree  for  an  account  ^j!;'^'^™'^  °^ 

s.  88,  am  ended  by  51  &  52  Viet.  c.  1883,    see  Edmunds  on  Patents, 

50,  s.  2'2.  See  Patents  Rules,  1883,  411;    Index  to   Statutory   Rules 

Nos.  4,  75,  76,  and  First  Schedule.  and  Orders,  1893,  pp.  257—258, 

(w)  Stat.  46  &  47  Vict.  c.  57,  tit.  Patent. 

s_  44.  {p)  See  Rules  of  the  Supreme 

'  {n)  See  sect.  117.  Court,  1883,  Appendix  A.,   Part 

(o)  Sect.104.    For  international  III.,  sect.  4;  Appendix  C,  sect. 6, 

and  colonial  arrangements  made  No.  6. 

under  ss.  103,  104  of  the  Act  of  [q)  See  ante,  pp.  133,  139. 
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Remedy  in 
case  of 
groundless 
threats  of 
legal  ])ro- 
ceediugs. 


and  payment  of  the  profits  made  out  of  the  infringe- 
ment of  his  patent  (r).  On  the  other  hand,  not  only 
may  the  fact  of  infringement  be  denied,  as  a  defence  to 
such  an  action,  but  the  validity  of  the  patent  may  be 
impugned  as  well  (s).  Actions  for  the  infringement 
of  a  patent  are  now  subject  to  the  special  regula- 
tions contained  in  the  Patents  Act  of  1SS3  (f).  By  the 
same  Act,  where  any  person  claiming  to  be  the  patentee 
of  an  invention,  by  circulars,  advertisements  or  other- 
wise, threatens  any  other  person  with  any  legal  pro- 
ceedings or  liability  in  respect  of  any  alleged  manufac- 
ture, use,  sale  or  purchase  of  the  invention,  any  person 
or  persons  aggrieved  thereby  may  bring  an  action 
against  him,  and  may  obtain  an  injunction  against  the 
continuance  of  such  threats,  and  may  recover  such 
damage  (if  any)  as  may  have  been  sustained  thereby, 
if  the  alleged  manufacture,  use,  sale,  or  purchase,  to 
which  the  threats  related,  was  not  in  fact  an  infringe- 
ment of  any  legal  rights  of  the  person  making  such 
threats  :  but  these  provisions  shall  not  apply  if  the 
person  making  such  threats  with  due  diligence  com- 
mences and  prosecutes  an  action  for  infringement  of 
his  patent  («). 


l?cvoeation 
of  patent. 


Revocation  of  a  patent  may  now  be  obtained  under 
the  Patents  Act  of  1883  (;f),  on  petition  jDresented  to 
the  High  Court  of  Justice  {ij)  by  (1)  the  Attorney- 
General  in  England  or  Ireland,  or  the  Lord  Advocate 
in  Scotland  ;  (2)  any  person  authorized  by  the  Attorney - 
General  in  England  or  Ireland,  or  the  Lord  Advocate 
in  Scotland  ;  (3)  any  person  alleging  that  the  patent 
was  obtained  in  fraud  of  his  rights,  or  of  the  rights  of 


(r)  Neilsoii  v.  Betts,  L.  E.  5 
H.  L.  1,  22  ;  Dr,  Vitre  v.  Belts, 
L.  E.  6H.  L.  319. 

(s)  See  Edmunds  on  Patents, 
289,  290,  292. 

{t)  Stat.  46  &  47  Vict.  c.  57, 
ss.  28—31,  43,  107—112,  117. 


{n)  Stat.  4G  &  47  Vict.  c.  57, 
s.  32  ;  Skinner  d:  Co.  v.  Shew  tt 
Co.,  1893,  1  Ch.  413. 

(x)  Stat.  46  &  47  Vict.  c.  57, 
s.  26 ;  Be  Avery  J  Patent,  36  Cli. 
D.  307. 

(y)  See  sect.  117. 
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any  person  under  or  through  whom  lie  claims  ;  (4)  any 
person  alleging  that  he,  or  any  person  under  or  through 
whom  he  claims,  was  the  true  inventor  of  any  invention 
included  in  the  claim  of  the  patentee  ;  or  (5)  any 
person  alleging  that  he,  or  any  person  under  or  through 
whom  he  claims  an  interest  in  any  trade,  business,  or 
manufacture,  had  publicly  manufactured,  used,  or  sold, 
within  this  realm,  before  the  date  of  the  patent,  any- 
thing claimed  by  the  patentee  as  his  invention. 

Closely  connected  with  the  subject  of  patents  is  that  Copyriglit. 
of  copyright.  Copyright  may  be  defined  to  be  the  ex- 
clusive right  of  multiplying  copies  of  an  original  work 
or  composition  (c) ,  Fromthe  nature  of  this  right  it  must 
almost  necessarily  have  had  its  origin  at  a  period  subse- 
quent to  the  invention  of  the  art  of  printing.  And  it 
appears  that,  prior  to  the  Statute  of  Anne  {a),  by 
which  the  term  of  an  author's  copyright  was  first 
limited  by  the  legislature,  the  copyright  in  a  published 
book  was  practically  secured  to  the  author  or  his 
assigns  in  perpetuity  ;  not  by  the  express  terms  of  any 
statute  or  judicial  decision,  but  chiefly  in  consequence 
of  the  restrictions  placed  upon  unlicensed  printing  and 
of  privileges  and  customs  of  the  Stationers'  Company  [h). 
Since  that  statute,  however,  it  has  been  held  that,  at 
common  law,  apart  from  statute,  an  author  has  not  any 
exclusive  right  of  producing  copies  of  his  published 
works  (c),  although  he  enjoys  the  sole  right  of  producing 
his  unpublished  compositions  ((?).  The  statute  of  Anne, 
together  with  others  by  which  the  copyright  of  authors 
was  further  secured  (e),  was  repealed  in  the  year  1842 

{z)  14  M.  &  W.  316  ;   Warm  Jefrerys  v.   Eooscy,    4  H.    L.    C. 

v.  Scchohm,  39  Ch.  D.  73.  815. 

(a)  8  Anne,  c.  19.  (d)  Macklin     v.      Jiichardson, 

(b)  See  MiUcu-  v.  Taylor,  4  Amb.  694 ;  Soufhei/  v.  Sherwood, 
Burr.  2303,  2306— 2308,- Scmttou  2  Mer.  435;  Caiixl  v.  Sinie,  12 
on  Copj'i-ight,  ch.  1.  App.  Cas.  326. 

(c)  Donaldson  v.  Beckett,  4  [c]  Stats.  41  Geo.  III.  c.  107 ; 
Burr.   2408  ;  2  Bro.   P.  C.   129  ;  54  Geo.  III.  c.  156. 
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by  an  Act  commonly  called  Talfourd's  Act,  on  Avliiclt 
rresciii  Act.  the  law  of  copyright  now  depends (/).  By  this  Act 
the  copyright  of  every  book  (which  term  includes  for 
the  purposes  of  the  Act  every  pamphlet,  sheet  of  letter- 
press, sheet  of  music,  map,  chart  or  plan)  published 
after  the  passing  of  the  Act  in  the  lifetime  of  the 
author  shall  endure  for  his  natural  life,  and  for  the 
further  term  of  seven  years  from  his  death,  and  shall 
be  the  property  of  such  author  and  his  assigns  ;  but  if 
the  term  of  seven  years  shall  expire  before  the  end  of 
forty-two  years  from  the  first  publication  of  the  book, 
the  copyright  shall  in  that  case  endure  for  such  period 
of  forty-two  years  ;  and  the  copyright  in  every  book 
published  after  the  death  of  its  author  shall  endure  for 
forty-two  years  from  the  first  publication  thereof  ((/). 
And  in  order  to  provide  against  the  suppression  of 
books  of  importance  to  the  public,  the  Judicial  Com- 
mittee of  the  Privy  Council  are  authorized,  on  complaint 
made  to  them,  that  the  proprietor  of  the  copyright  in 
any  book,  after  the  death  of  its  author,  has  refused  to 
allow  it»  republication,  to  grant  a  licence  to  the  com- 
plainant to  publish  the  book  in  such  manner  and  subject 
Eiicyclopa-  to  such  conditions  as  they  may  think  fit  (h).  And  with 
reviews,  kc.  I'^gard  to  encyclopaedias,  reviews  and  other  periodical 
works,  it  is  provided,  that  the  copyright  in  every  article 
shall  belong  to  the  proprietor  of  the  Avork  for  the  same 
term  as  is  given  by  the  Act  to  authors  of  books,  when- 
ever any  such  article  shall  have  been  or  shall  be  com- 
posed on  the  terms  that  the  copyright  therein  shall 
belong  to  such  proprietor  and  be  paid  for  by  him  {i)  ; 
but  payment  must  be  actually  made  by  the  proprietor 

(/)  Stat.  5  &  G  Yict.  c.  45.  {It)  Sect.  5. 

(ff)  Sect.   3.       ]3y   sect.  4,  tlie  (i)  See   Bishoi)   of  Hereford  v. 

existing  copyright  in  books  then  Griffm,    16    Sim.   190  ;    Siccct  v. 

published  was  extended,   subject  Bcnniiuj,  16  C.  B.  459  ;  Henderson 

to  the  conditions  of  the  Act,  for  v.  MaxivcU,  4  Ch.  D.  163  ;  5  Ch. 

tlie  full  term  provided  by  the  Act  D.  892  ;    Walter  v.  Howe,  17  Ch. 

in  the  case  of   books   thereafter  D.  70S. 
l)ubUshed. 
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before  the  copyright  can  vest  in  him  (/■)  ;  and  after  the 
term  of  twenty-eight  years  from  the  first  publication  of 
any  such  article,  the  right  of  publishing  the  same  in  a 
separate  form  shall  revert  to  the  author  for  the  re- 
mainder of  the  term  given  by  the  Act ;  and  during 
such  term  of  twenty-eight  years  the  proprietor  shall 
not  publish  any  such  article  separately  without  pre- 
viously obtaining  the  consent  of  the  author  or  his 
assigns.  But  any  author  may  reserve  to  himself  the 
right  to  publish  any  such  composition  in  a  separate 
form,  and  he  will  then  be  entitled  to  the  copyright  in 
such  composition  when  published  separately,  without 
prejudice  to  the  right  of  the  proprietor  of  the  encyclo- 
pgedia,  review  or  other  periodical  in  which  it  may  have 

first  appeared  (I).     It  appears  that  the  proprietor  of  a  Copyright  in 

1-1,1  •  J.       !■  J.1,     newspaper 

newspaper  must  comply  with  the  requirements  of  ttie  articles. 

Act  (7)i),  in  order  to  secure  for  himself  the  copyright  in 

any  article  published  in  his  new'spaper  {n). 

A  statute  of  Will.  IV.  provides  (o)  that  the  author  Dramatic 
of  any  dramatic  piece,  or  his  assignee,  shall  have  as  his  J^^°^'f[carcom- 
own  property  the  sole  liberty  of  representing  the  same  positions. 
at  any  place  of  dramatic  entertainment  for  the  term 
therein  specified.     It  is  enacted  in  the  Copyright  Act 
of  1842  ( p),  that  the  provisions   of  the   said  Act  of 
Will.  IV,  and  of  that  Act  shall  apply  to  musical  com- 
positions, and  that  the  sole  liberty  of  representing  or 

(l)  Eichardsoii    v.     Gilhcrf,    1  {u)  Stat.  3  &  4  Will.  IV.  c.  15, 

Sim.  N.  S.  336.  s.  1.     See  Morton  v.  Copdand,  1(5 

[1)  Stat.    5    &    6    Vict.    c.  45,  C.   B.   517  ;   Marsh  v.    Conquest, 

s.  18.  17    C.    B.    N.    S.    418  ;  Lacy  v. 

{m)  Stat.  5  &  (i  Vict.  c.  45,  ss.  llhys,  4  B.  &  S.  873  ;  Chattcrton 

18,24.  V.    Cave,    L.    R.    10    C.   V.   572; 

(?0  Walter  V.  llou-e,  17  Ch.  D.  Taylor  v.  Neville,  26  W.  R.  299  ; 

60S  ;   see   also    Trade   Auxilian/  Duck  v.  Bates,   12   Q.  B.  D.  79  ; 

Co.  V.  Middlcshorough,  iCr.,  Asso-  13  Q.  B.  D.  843  ;  stat.  51  &  52 

ciation,   40  Ch.  D.   425  ;  Gate  v.  Vict.  c.  17  ;  Meichardt  v.   Sai^te, 

Devon,  d-e.,  Co.,  ih.  500  ;    Walter  1893,  2  Q.  B.  308. 
V.    Steinhnjiff,    1892,   3  Ch.    489.  i}))  Stat.  5    &    6    Vict.  c.  45, 

As  to  advertisements,  see  Lamb  s.  20. 
V.  Evans,  1892,  3  Ch.  462. 
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performing  any  dramatic  piece  or  musical  composition 
shall  endure  and  be  the  property  of  the  author  thereof 
and  his  assigns  for  the  term  in  that  Act  provided  for 
the  duration  of  copyright  in  books  (q).  The  result  of 
the  decisions  upon  the  construction  of  these  enactments 
appears  to  be  that  what  is  thereby  secured  to  the 
author  and  his  assigns  is  the  sole  liberty  of  repre- 
senting or  performing  any  dramatic  piece  or  musical 
composition  in  puhllc  (r).  If  the  author  of  a  dramatic 
piece  or  musical  composition  publish  the  same  as  a 
book  (s),  he  may  secure  for  himself  the  exclusive  right 
of  representation  or  performance,  in  addition  to  the 
copyright  in  the  book  (t).  The  Copyright  (Musical 
Compositions)  Act,  1882  (u),  now  requires  every  person, 
who  shall  be  entitled  to  and  desirous  of  retainincj  the 
right  of  representation  or  performance  of  any  musical 
composition  first  published  after  the  passing  of  the 
Act  (x),  to  take  the  steps  therein  specified  to  procure 
a  notice,  to  the  effect  that  the  right  of  public  repre- 
sentation or  performance  is  reserved,  to  be  printed  on 
every  published  copy  of  such  musical  comj^osition. 

Foreigner.  It   "was  decided,  under  the  Statute  of  Anne,  that  a 

foreigner  residing  abroad  was  not  entitled  to  the  cojoy- 
right  of  any  work  composed  by  him  and  first  published 
in  this  country  (y).  But  it  has  been  held  that,  under 
the  Act  of  1842,  a  foreigner  residing  in  England  or 
in  a  British  colony  at  the  time  of  the  first  publication 
•  of  his  work  is  entitled  to  the  copyright  (z).  And,  in 
the  case  in  which  this  was  decided,  two  learned  judges, 

(q)  Ante,  p.  314.  (u)  Stat.  45  &  46  Vict.  c.  40. 

(r)  See   lUisseU   v.    Smith,    15  (.'•)  10th  Aug.,  1SS2. 

Sim.  181  ;  12  Q.  B.  217  ;  IVall  v.  (y)  Jcffcnjs  v.  Uooscy,  4  H.  of 

Taylor,  9  Q.  B.  D.  727  ;  11  Q.  B.  L.  Cas.  S15. 

D.  102  ;  Duck  v.  Bates,  12  Q.  B,  {z)  Low  v.    Routlcdqe,  L.  R.  3 

D.  79;  13  Q.  B.  D.  843.  H.  L.  100.     The  first  publication 

(i')  See  ante,  p.  314.  iiiust  be  within  the  United  King- 

{t)  See   Chaiypcll  v.  Booscy,   21  doni. 
Ch.  D.  232. 
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Lords  Westbmy  find  Cairns,  expressed  a  decided  opinion 
that,  under  the  present  Act,  a  foreigner  residing  abroad 
was  entitled  to  copyright  of  a  Avork  composed  by  him 
and  first  pubhshed  in  this  country.  This  opinion 
was,  liowever,  doubted  by  Lords  Cranwortli  and  Cliehns- 
ford  (a). 

By  the  Copyright  Act  of  1842  a  book  of  registry  is  Registry  of 
required  to  be  kept  at  Stationers'  Hall,  open  to  public  Y^l^^ig^ll""^ 
inspection  on  payment  of  a  small  fee,  in  which  may  be 
registered  the  proprietorship  and  assignment  of  copy- 
rights (h).  And  no  proprietor  of  copyright  in  any  book 
which  shall  be  first  published  after  the  passing  of  the 
Act  can  maintain  any  action  or  suit  at  law  or  in  equity, 
or  any  summary  proceeding,  in  respect  of  any  infringe- 
ment of  such  copyright,  unless  he  shall,  before  com- 
mencing such  action,  suit  or  proceeding,  have  caused 
such  book  to  be  registered  pursuant  to  the  Act ;  but  the 
omission  to  register  will  not  affect  the  copyright  in  the 
book,  but  only  the  right  to  sue  or  proceed  in  respect 
of  the  infringement  thereof.  And  the  remedies  of  the 
proprietors  of  the  sole  liberty  of  representing  any  dra- 
matic piece  under  the  above-mentioned  Act  of  Will.  IV. 
are  not  to  be  prejudiced,  although  no  entry  shall  be 
made  in  the  register  book  (c).  And  every  registered  Assignment. 
proprietor  is  empowered  to  assign  his  interest  by  making 
entry  in  the  book  of  registry  of  such  assignment  and  of 
the  name  and  place  of  abode  of  the  assignee,  in  the  form 
given  in  a  Schedule  to  the  Act ;  and  such  assignment 
so  entered  is  declared   to  be  effectual  in  law   to    all 


(a)  See  Loiv  v.  Lontlcdgc,  iibi  17    "VV.    E.    483  ;    Henderson    v. 

sup.  3IaxivcU,  5  Ch.  D.  892  ;  Wcldon 

(6)  Stat.  5    k    Q    Yict.    c.  45,  v.  Dicks,  10  Ch.  D.  247  ;  Cootc  v. 

ss.   11,  13,  19,  20.     See  Ex  parte  Judd,   23    Ch.    D.   727  ;   Reid  v. 

Davidson,  IS  C.  B.  297  ;  £x  parte  Maxwell,    2    Times   L.    R.    790; 

Davidson,   2  E.   &  P..   577,  qu.  ?  Thomas   v.    Turner,    33    Cli.   D. 

The  day  of  first  publication  must  292. 

1)6  stated.     Mathieson  v.  Harrod,  {c)  Stat.    5    &    6    Vict.    c.    15, 

L.  E.  7  Eq.  270  ;  Fage  v.  Wisden,  a.  24. 
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intents  and  purposes  whatsoever,  without  being  subject 
to  any  stamp  or  duty,  and  to  be  of  the  same  force  and 
effect  as  if  such  assignment  liad  been  made  by  deed  (cZ). 
But  if  the  right  of  representing  any  (h-amatic  piece  or 
performing  any  musical  composition  is  intended  to  pass 
to  the  assignee  of  the  copyright,  an  entry  must  be 
'Writing.  expressly  made  of  such  intention  (fi).     If  not  made  by 

entry  in  the  book  of  registry  under  the  Act,  the  assign- 
ment of  a  copyright  must  be  made  in  writing  (/). 

Copyrights  to       The  Act  also  expressly  provides,  that  all  copyrights 
ilroperty"'^^      protected  by  the  Act  shall  be  deemed  personal  property, 
and   shall  be  transmissible  by  bequest ;  or,  in  case  ot 
intestacy,  shall  be  subject  to  the  same  laws  of  distribu- 
tion as  other  personal  property  (g). 

Importation         In  order  to  give  more  effectual  protection  to  persons 
reprinteof       entitled  to  the  copyright  of  books,  it  is  also  provided 

itooks  entitled  ^j^^^  j^g   person,  not  being  the  proprietor  of  the  copy- 
to  copyright.     .  ,  ^  '  •,      •      1  1      1  •  •  , 
right,  or  some  person  authorized  by  nim,  may  import 

into  any  part  of  the  United  Kingdom,  or  into  any 
other  part  of  the  British  dominions,  for  sale  or  hire 
any  printed  book  first  composed  or  written  or  printed 
and  published  in  any  part  of  the  United  Kingdom, 
wherein  there  shall  be  copyright,  and  reprinted  in 
any  country  or  place  whatsoever  out  of  the  British 
dominions  (Ii).  And  by  subsequent  Acts  (i),  books, 
wherein  the  copyright  is  subsisting,  first  composed  or 
written  or  printed  in  the  United  Kingdom,  and  printed 
or  reprinted  in  any  other  country,  are  absolutely  pro- 
hibited to  be  imported  either  into  the  United  Kingdom 
or  into  the  British    possessions    abroad,  provided  the 

(d)  Stat.  5  &  6  Yict.  c.  45,  s.  13.  (//)  Sect.  17. 

(«)  Sect.  22.  (i)  Stat.   39  &  40  Vict.  c.   36, 

(/)  Lcylandv.  Steimrf,  i  Ch.  ss.    42,   iri2,  replacing   16    &    17 

D.  419.  Vict.   c.   107,    ss.    44,    160,    and 

(g)  Stat.  5    &    6    Vict.    c.   45,  8  &  9  Vict.  c.  93,  s.  9. 
s.  25. 
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proprietor  of  such  copyright,  or  his  agent,  shall  have 
given  notice  in  writing  to  the  commissioners  of  customs 
that  such  copyright  subsists,  and  in  such  notice  shall 
have  stated  when  the  copyright  will  expire. 

By  Acts  of  parliament  of  an  older  date,  copyright  has  Copyright  in 
also  been  created  in  prints,  engravings,  maps,  charts  ^""  ^'  "'^''^' 
and  plans  for  the  term  of  twenty-eight  years,  to  com- 
mence from  the  day  of  first  publishing  thereof ;  which 
day,  together  with  the  proprietor's  name,  is  to  be  truly 
engraved  on  each  plate,  and  printed  on  every  jjriut  (k). 
But  these  Acts  do  not  appl}^  to  illustrative  wood  en- 
gravings printed  on  the  same  sheet  as  the  letter-press 
of  a  book,  as  such  engravings  form  part  of  the  book 
and  are  comprised  within  its  copyright  (l).  And  as  the 
Copyright  Act  of  1842  (m)  extends  to  maps,  charts  and 
plans,  it  has  been  held  that  every  map,  chart  or  plan 
must  be  registered  at  Stationers'  Hall  (n)  before  any 
action  or  suit  can  be  maintained  for  infrinofement  of 
the  copyright  (o).  The  a,bove-mentioned  Acts  empower 
the  assignee  of  the  copyright  to  bring  an  action  in  his 
own  name  against  any  person  who  may  pirate  it  (p). 
And  by  a  modern  statute  (g)  all  the  provisions  contained 
in  these  Acts  are  extended  to  the  United  Kingdom  of 
Oreat  Britain  and  Ireland.  And  it  is  provided  (r)  that 
if  any  person  shall,  during  the  existence  of  the  copy- 
right, engrave,  etch  or  publish  any  engraving  or  print 
of  any  description  whatever,  either  in  whole  or  in  part, 
already  published  in  any  part  of  Great  Britain  or  Ire- 
land, without  the  express  consent  of  the  proprietor  or 

(/t)  Stat.    8    Geo.     II.    c.     13,  and;  p.  314. 

amended  by   7    Geo.   III.  c.    38,  (n)  Ante,  p.  317. 

and  rendered   more   effectnal  by  (o)  Stannard  v.   Lee,   L.   E.    tj 

17  Geo.    III.   c.    57,   Gamhart  v.  Cli.  Ap.   346.     See  Stannard  v. 

Sumner,  5  H.  &  N.  5;  Gamhart\.  Harrison,  19  W.  R.  811. 

Ball,  14  C.  P>.,  N.  S.  306  ;  Graves  (p)  Thonqmin  v.    Symoiida,    '> 

V.  Ashford,  L.  K.  2  C.  P.  410.  T.  Rep.  41. 

(I)  Boquc  V.  Houlston,  5  De  G.  {q)  Stat.  6  &  7  Will.  IV.  c.  59, 

&  Sm.  267.  .s.  1. 

(wi)  Stat.   5  &  6  Vict.  c.   45  ;  {/•)  Sect.  2. 
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proprietors  thereof  iirst  obtained  in  writing  signed  by 
liim,  her  or  them  respectively,  with  his,  her  or  their  own 
hand  or  hands,  in  the  jDresence  of  and  attested  by  two 
or  more  credible  witnesses,  then  every  such  proprietor 
may,  by  a  separate  action  upon  the  case,  to  be  brought 
against  the  person  so  offending,  in  any  Court  of  law  in 
Great  Britain  or  Ireland,  recover  such  damages  as  the 
jury  shall  assess,  together  with  double  costs  of  suit. 
By  a  more  recent  Act  it  is  declared  that  the  provisions 
of  the  above-mentioned  statutes  are  intended  to  include 
prints  taken  by  lithography,  or  any  other  mechanical 
process  by  wdiich  prints  or  impressions  of  drawings  or 
designs  are  capable  of  being  multiplied  indefinitely  (.s). 

Coj'yright  in  By  other  Acts  of  parliament  copyright  has  been 
sculptures,  granted  to  the  makers  of  new  and  original  sculptures, 
models,  copies  and  casts  for  the  term  of  fourteen  years 
from  their  first  putting  forth  or  publishing  the  same  (t), 
with  a  further  term  of  fourteen  years  to  the  original 
maker,  if  he  shall  be  then  living  {ii),  provided  that  in 
every  case  the  proprietor  cause  his  name,  with  the  date, 
to  be  put  on  every  such  sculpture,  model,  copy  or  cast 
before  the  same  shall  be  put  forth  or  published  (.r). 
And  it  is  also  provided  that  no  person  who  shall  purchase 
the  right  or  property  of  any  such  sculpture,  model, 
copy  or  cast  of  the  proprietor  expressed  in  a  deed  in 
writing  signed  by  him  with  his  own  hand,  in  the  pre- 
sence of  and  attested  by  two  or  more  credible  witnesses, 
shall  be  subject  to  any  action  for  copying,  casting  or 
vending  the  same  (_y).     And  with  regard  to  paintings, 

(s)  Stat.  15  &  IG   Vict.  c.   12,  pealed  by  46  &  47  Vict.  c.    f.7, 

s.  14.  s.   113,  provision  was  made   for 

(t)  Stat.    38    Geo.    III.    c.    71,  the    registration    of    sculptures, 

amended  by  54  Geo.  III.  c.  56.  models,  copies  and  casts  within 

(u)  Stat.    54    Geo.    III.   c.   56,  the  protection  of  the   Sculpture 

H.  6.  Copyright  Acts,   which   legistra- 

(x)  Sect.  1.  lion  entitled  the  proprietor  of  the 

(j/j  Sect.  4.     By  stat.  13  &   14  copyright  to  certain  penalties  in 

Vict.   c.    104,   ss.   6,   7,   now  re-  case  of  piracy. 
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drawings  and  photographs,  it  is  now  provided  that  the  raintings, 
exclusive  right  of  copying,  engraving,  reproducing  and  ",,h^to"niph.s. 
multiplying  them  by  any  means,  and  of  any  size,  shall 
belong  to  the  author  (z)  being  a  British  subject  or  resi- 
dent within  the  dominions  of  the  Crown,  for  the  term 
of  his  life  and  seven  years  after  his  death  {a).  And  a 
register  of  proprietors  of  copyright  in  paintings,  draw- 
ings and  photographs  is  established  at  Stationers'  Hall, 
subject  to  similar  regulations  to  that  established  for  the 
registry  of  copyright  in  books  (h). 

Bv  the   International  Copyright  Act,  1844  (c),  her  luternational 

-,,."  .  11  1         •  -1  copvnght. 

Majesty    is   empowered    by    any    order   in    council   to 

grant  the  privilege  of  copyright  for  such  period 
as  shall  be  defined  in  such  order  (not  exceeding 
the  term  allowed  in  this  country),  to  the  authors,  in- 
ventors and  makers  of  books,  prints,  articles  of  sculp- 
ture and  other  works  of  art,  or  any  particular  class  of 
them,  to  be  defined  in  such  order,  which  shall,  after 
a  future  time  to  be  specified  in  such  order,  be  first 
published  in  any  foreign  country,  to  be  named  in  such 
order.  And  her  Majesty  is  also  empowered  (d)  by  any 
order  in  council  to  direct  that  the  authors  of  dramatic 
pieces  and  musical  compositions,  which  shall,  after  a 
future  time  to  be  sjaecified  in  such  order,  be  first  pub- 
licly represented  or  performed  in  any  foreign  country  to 
be  named  in  such  order,  shall  have  the  sole  liberty  of 
representing  or  performing  in  any  part  of  the  British 
dominions  such  dramatic  pieces  or  musical  compositions 

(z)  As  to  the  question,  who  is  (b)  Sects.    4,    5,   ante,  p.  317  ; 

the   "  author "  of  a  photograph.  Ex  parte   Seal,   L.   R.   3    Q.    B. 

see  Nottagc  v.  Jackson,  11   Q.  B.  387  ;  Graves'  case,  L.  R.  4  Q.  B. 

D.  627.  715. 

(a)  Stat.  25  &  26  Vict.   c.  68,  (c)  Stat.  7  &  8  Vict.  c.  12,  ss. 

s.  1.     See   Tuc/c   v.    Pricstcr,    19  2,   3,   4,   extended   to   paintings, 

Q.  B.  D.  629  ;  Pollard  v.  Photo-  drawings     and     photographs    by 

f/rapJiic    Co.,    40    CI).     D.    345  ;  stat.  25  &  26  Vict,  c.^  68,   s.  12. 

Kenrick  v.  Lawrence,  25  Q.  B.  D.  and   amended   by  stat.    49    k  50 

99  ;    Haiifstacnql  v.  Newiics,   10  Vict.  c.  33. 

Times  L.  R.  390.  {d)  Stat.  7  &  8  Vict.  c.  12,  s,  5. 

W.P.P.  Y 
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during  such  period  as  shall  be  defined  in  such  order,  not 
exceeding  the  period  allowed  in  this  country.  But  by 
the  International  Copyright  Act,  188G  (c),  the  Inter- 
national Copyright  Acts  and  an  order  made  thereunder 
shall  not  confer  on  any  person  any  greater  right  or 
longer  terra  of  copyright  in  any  work  than  that  enjoyed 
in  the  foreign  country  in  which  such  work  was  first 
produced.  By  the  same  Act,  where  an  order  in  council 
is  made  under  the  International  Copyright  Acts  with 
respect  to  any  foreign  country,  the  author  and  publisher 
of  any  literary  or  artistic  work  first  produced  before  the 
date  at  which  such  order  comes  into  operation  shall  be 
entitled  to  the  same  rights  and  remedies  as  if  the  said 
Acts  and  this  Act  and  the  said  order  had  applied  to  the 
said  foreign  country  at  the  date  of  the  said  production  : 
provided  that  where  any  person  has  before  the  date  of 
the  publication  of  an  order  in  council  lawfully  produced 
any  work  in  the  United  Kingdom,  nothing  in  this 
enactment  shall  diminish  or  prejudice  any  rights  or 
interests  arising  from  or  in  connection  with  such  pro- 
duction which  are  subsisting  and  valuable  at  the  said 
date  (/).  The  Act  of  1844  contains  provisions  making 
the  registry  and  delivery  of  copies  of  a  work  at 
Stationers'  Hall  in  London  necessary  to  acquire  copy- 
right therein  under  the  Act,  or  any  order  issued  in; 
pursuance  thereof  (g).  But  by  the  Act  of  1886  {h), 
these  provisions  shall  not  apply  to  works  pi'oduced  in  a 
foreign  country,  except  so  far  as  provided  by  the  order 
made  respecting  such  country  (^).     And  before  making 

(r.)  Stat.  49  &  50   Vict.   c.  3-3,  App.  Cas.  711. 

H.  2.  {h)  Stat.  49  &  50  Vict.  c.  33, 

(/)  Sect.     6.        See    Moid    v.  s.  4,  sub-s.  1. 

Groenhigs,    1891,    2   Q.   B.    443  ;  (i)  The    order    now    in    force 

Lauri   v.    Rcnad,    1892,     3    Ch.  under    the    International   Copy- 

402 ;  Schaufr  v.   Field,    1893,   1  right    Acts,     wliich    extends    to 

(Jh.    35  ;    Eavfulacngl   v.  Hollo-  Belgium,  France,  Germany,  Hayti, 

icay,  1893,  2  Q.  I'.  1-  Italy, Luxembourg, Monaco, Spain. 

{g)  Stat.  7  &  8  Vict.  c.  12,   ss.  Switzerland,  and  Tunis,  contains 

6,  7,  8,  9  ;  Cassdl  v.  Stiff,   2  K.  no  provisions  with  regard  to  regis- 

&  J.  279  ;    Fairlie  v.   Booscy,  4  tration  at  Stationers'  Hall  of  any 
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an  order  in  council  raider  tlic  International  Copyright 
Acts  in  respect  of  any  foreign  country,  her  Majesty  in 
council  shall  be  satisfied  that  that  foreign  country  has 
made  such  provisions  (if  any)  as  it  appears  to  her 
Majesty  expedient  to  require  for  the  protection  of 
authors  of  works  first  produced  in  the  United  King- 
dom (/•).  Every  such  order  in  council  is  to  be 
published  in  the  London  Gazette  as  soon  as  may  be 
after  the  making  thereof,  and  from  the  time  of  such 
publication  shall  have  the  same  effect  as  if  every  part 
thereof  were  included  in  the  Act  of  1844  {!).  And  no 
copyright  is  allowed  to  any  book,  dramatic  piece, 
musical  composition,  print,  article  of  sculpture  or  other 
Avork  of  art,  first  published  out  of  her  Majesty's 
dominions,  otherwise  than  under  this  Act  (m).  All 
copies  of  books  wherein  there  shall  be  any  subsisting 
copyright  by  virtue  of  the  Act  of  1844,  or  of  any  order 
in  council  made  inpursuance  thereof,printed  or  reprinted 
in  any  foreign  country,  except  that  in  which  such  books 
were  iirst  jsublished,  are  absolutely  prohibited  to  be 
imported  into  any  part  of  the  British  dominions,  except 
with  the  consent  of  the  registered  projorietor  of  the 
copyright  thereof,  or  his  agent  authorized  in  writing  (71), 
By  the  Act  of  188G  (0),  where  a  work,  being  a  book  or  Restriction  oa 
dramatic  piece,  is  first  produced  in  a  foreign  country  to  ^''^"^  '^^'°"" 
which  an  order  in  council  imder  the  International 
Copyriglit  Acts  applies,  the  author  or  publisher,  as  the 
case  may  be,  shall,  unless  otherwise  directed  by  the 
order,  have  the  same  right  of  preventing  the  production 
in  and  importation  into  the  United   Kingdom   of   any 

works   produced    in   those   couii-  (/:)  Stat.   40  &  50  Vict.  c.  33, 

tries  ;    and    the    registration    of  .^.  4,  sub-s.  2. 

such  works  has  been  held  to  be  (/)  Stat.   7    &    8    Vict.    c.    12, 

unnecessary;  Hanfstaengl,  dec.  Co.  s.  15. 

V.   Holloway,    1893,    2    Q.  B.    1.  (hi)  Sect.     19;    BoucicauU    v. 

See    Order    in    Council    of    2Sth  ChattcHon,  5  Ch.  D.  267. 

Nov.,  1SS7,  Loudon  Gazette,  2nd  («)  Sect.  10. 

Dec,   1887  ;  Index  to  Statutory  (o)  Stat.  49  &;  50  Vict.  c.  33, 

Rules  and  Orders,    1893,  p.    66,  s.  5. 

tit.  Copyright. 
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in  British 
possfissious 
abroad. 


translation  not  authorized  by  him  of  the  said  work,  as 
he  has  of  preventing  the  production  and  importation 
of  the  original  work.  Provided  that  if  after  the 
expiration  of  ten  years,  or  any  other  term  prescribed 
by  the  order,  next  after  the  end  of  the  year  in  which 
the  work,  or  in  the  case  of  a  book  published  in  numbers 
each  number  of  the  book,  Avas  first  produced,  an 
authorized  translation  in  the  English  language  of  such 
work  or  number  has  not  been  produced,  the  said  right 
to  prevent  the  production  in  and  importation  into  the 
United  Kingdom  of  an  unauthorised  translation  of 
such  work  shall  cease.  And  the  law  relating  to  copy- 
right shall  apply  to  a  lawfully  produced  translation  of 
a  work  in  like  manner  as  if  it  were  an  original 
work  (p). 

By  an  Act  of  1847,  in  case  the  [proper  legislative 
authorities  in  any  British  possession  shall  make  any 
Act  or  ordinance  to  make  due  provision  for  securing 
the  rights  of  British  authors  in  such  possession.  Her 
Majesty  is  empowered  to  express  her  royal  approval  of 
such  Act  or  ordinance,  and  thereupon  to  issue  an  order 
in  council  declaring  that,  so  long  as  the  provisions  of 
such  Act  or  ordinance  continue  in  force  within  such 
colony,  the  prohibitions  contained  in  the  above-men- 
tioned Acts,  or  in  any  ot'uer  Acts,  with  respect  to 
foreign  reprints  of  books  first  composed,  written, 
printed,  or  published  in  the  United  Kingdom,  and 
entitled  to  copyright  therein  (5),  shall  be  suspended  so 


{p)  By  Stat.  15  k  16  Vict.  c. 
12,  s.  6, 'as  extended  by  49  k  50 
Vict.  c.  33,  s.  5,  sub-s.  4,  nothing 
contained  in  the  Act  of  1S86  shall 
be  so  construed  as  to  prevent  fair 
imitations  or  ada])tatioiis  to  tlie 
Enjrlisli  stage  of  any  dramatic 
piece  or  musical  composition  pub- 
lished in  any  foreign  country. 
But  by  Stat.  38  Vict.  c.  12,  her 
Majest}"-  is  enabled,  by  order  in 
council,  to  repeal  stat.   15  k  16 


Vict.  c.  I'J,  s.  6,  with  respect  to 
any  dramatic  pieces  of  which 
translations  arc  protected  by  order 
under  the  Act  of  1886.  And  by 
the  order  in  council  now  in  force 
{a7itr',  p.  322,  n.  (/)),  stat.  15  & 
16  Vict.  c.  12,  s.  6,  is  not  to 
apply  to  any  dramatic  piece  to 
which  protection  is  extended  by 
the  order. 

(q)  Anlc,  p.  318. 
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far  as  regards  such   colony  ;  and  thereupon  such  Act 

or  ordinance   shall  come  into  operation,  except  so  far 

as  may  be  otherwise   provided    therein,    or   by    such 

order  in  council  (r).     And  by  the  International  Copy-  Ap])lication 

right  Act,   1886  (s),  all  the  English  Copyright  Acts  (t)  ^jJ^tlTo''"''* 

shall,  subject  to  the  provisions  of  this  Act,  apply  to  a  colonies. 

literary  or  artistic  work  (h)  first  produced  in  a  British 

possession  in  like  manner  as  they  apply  to  a  work  first 

produced  in  the  United  Kingdom  ;  but  the  enactments 

respecting  the  registry  of  the   copyright    (,r)  shall  not 

apply  if  the  law  of  such  possession    provides  for  the 

registration    of    such    copyright.      Where    before    the 

passing  of  this   Act  an   Act   or   ordinance   has   been 

passed  in  any  British  possession  respecting  copyright  in 

any  literary  or  artistic  works,  her  Majesty  in  council 

may  make  an  order  modifying  the  English  Copyright 

Acts  and  the  Act  of  188(),  so  far  as  they  apply  to  sucli 

British  possession,   and  to  literary  and  artistic  works 

first  produced   therein,    in    such    manner    as   may    be 

expedient  (y).     The  International  Copyright  Acts  and 

the  Act  of  1886  apply  to  every  British  possession,  as  if 

it  were  part   of  the    United    Kingdom,  unless    it    be 

excluded  by  order  in  council  from  the  operation  of  the 

same  Acts  (z). 

Under  the  Patents,  Designs  and  Trade  Marks  Acts,  Copyright  iu 
1883  (a),  application  may  be  made  to  the  Comptroller-  ^'^^^S"-^- 
General  of  Patents,  DesigLs  and  Trade  Marks  at  the 
Patent   Office  (6)  for  the   registration   of    any  new   or 

(?•)  8tat.  10  &  11   Vict.  c.  05.  (//)  Sect.  8,  sub-s.  3. 

As  to  the  ])iitisli  colonies  wliicli  (;)  Sect.  9. 

have  obtained  orders  iu  council  («)  Stat.  46  &  47  Yict.  c.  57, 

under    this   Act,    see    Index    to  ss.  47 — 49,  61,  amended  by  49  & 

Statutory  Rules  and  Order,  1893,  .50  Yict.  c.  37,  and  51  &  52  Vict. 

tit.  Copyright.  c.   50  ;  see  Designs  liules,   1890, 

(s)  Stat.  49  &  50  Vict.  c.  33,  Statutory  Rules  and  Orders,  1890. 

.s.  8,  sub-s.  1.  Several   jircvious  enactments   re- 

{t)  Ante,  pp.  314-321.  lating  to   the  same  subject  were 

(u)  See  sect.  11.  repealed  by  the  Act  of  1SS3. 

{x)  Ante,  p.  317.  (b)  See  ante,  p.  303. 
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original  (c)  design  (d)  not  previously  publislied  in  the 
United  Kingdom  (e).  The  question,  whether  registra- 
tion is  to  be  permitted,  is  to  be  decided  by  the  comp- 
troller, subject  to  an  apj^eal  to  the  Board  of  Trade  (/). 
A  certificate  of  registration  is  to  be  granted  to  the 
proprietor  of  a  design  when  registered  (g).  And  when 
a  design  is  registered,  the  registered  proprietor  of  the 
design  shall,  subject  to  the  provisions  of  the  Act  {h), 
have  "  copyright "  in  the  design  during  five  years  from 
the  date  of  registration  (i)  ;  copyright  in  this  Act 
meaning  the  exclusive  right  to  apply  a  design  to 
any  article  of  manufacture  or  to  any  substance 
in  the  class  or  classes  in  which  the  design  is  re- 
gistered (Ji).  For  the  purposes  of  the  registration  of 
designs,  goods  are  classified  as  appears  in  the  Designs 
Rules,  1890  (/).  The  same  design  may  be  registered 
in  more  than  one  class  of  goods  {m).  And  a  Register 
of  Designs,  open  to  public  inspection,  is  required  to  be 
kept  at  the  Patent  Office  ;  and  exactly  similar  pro- 
visions are  made,  with  respect  to  entries  of  the  pro- 
prietorship of  registered  designs  and  the  powers  of  the 
registered  proprietor  of  copyright  in  a  design,  to  those 
International  enacted  in  the  case  of  the  register  of  patents  (n).  The 
Act  contains  provisions,  under  which  a  person  who  has 


Kegister  of 
designs. 


and  colonial 
protection  of 
designs. 


(c)  See  Saunders  v.  JFid,  1893, 
1  Q.  P,.  470. 

id)  P.y  Stat.  4G  &  47  Yict.  e.  57, 
s.  60,  in  and  for  the  purposes  of 
this  Act,  "design"  means  any 
design  applicable  to  any  article  of 
nianulacture,  or  to  any  substance 
artificial  or  natural,  or  partly 
artificial  and  partly  natural, 
whether  the  design  is  applicable 
for  the  pattern,  or  for  the  shajjc 
or  configuration,  or  for  the  orna- 
ment thereof,  or  for  anj-  two  or 
more  such  purposes,  and  by 
whatever  means  it  is  applicable, 
whether  by  printing,  painting, 
embroidering,  weaving,  sewing, 
modelling,  casting,  embossing, 
engraving,  staining,  or  any  other 


means  whatever,  manual,  me- 
chanical, or  chemical,  separate  or 
combined,  not  being  a  design  for 
sculpture,  or  other  thing  within 
the  protection  of  stat.  54  Geo.  III. 
c.  .56  {a7iie,  p.  320). 

(c)  See  Blank  v.  Footman,  39 
Ch.  D.  678. 

(/)  Sec  Stat.  46  &  47  Vict 
c.  57,  s.  47. 

{g)  Sect.  49. 

(h)  See  sects.  50  (sub-s.  2),  51, 
54. 

(?)  Sect.  50,  sub-s.  1. 

(/■)  Sect.  60. 

{!)  Ante,  p.  325,  n.  («). 

{m)  Sect.  47,  sub-s.  4. 

(n)  Sects.  55,  87,  88  ;  see  ante, 
p.  310. 
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applied  for  protection  for  any  design  in  a  foreign  state 
or  British  possession,  may  be  entitled  to  registration  of 
his  design  in  priority  to  other  applicants.  The  re- 
quirements of  the  Act  in  this  respect  are  the  same  as 
in  the  case  of  similar  applications  for  a  patent  (o). 

Particular  marks  or  devices  are  often  used  by  manu-  Trade  marks, 
facturers  to  designate  goods  made  by  them.  These  are 
called  trade  marks.  Under  certain  circumstances,  a 
right  may  be  acquired  to  the  exclusive  use  of  a  trade 
mark.  Since  the  year  1875  the  acquisition  and  enjoy- 
ment of  such  a  right  have  been  regulated  by  statute. 
Before  the  Trade  Marks  Registration  Act,  1875  (p), 
took  effect,  if  a  trade  mark  came  by  use  to  be  recognized 
in  trade  as  the  mark  of  the  goods  of  a  particular  manu- 
facturer, he  acquired  an  exclusive  right  to  use  the  trade 
mark  in  connection  with  goods  of  the  same  kind  for  the 
purpose  of  indicating  their  manufacturer  or  place  of 
manufacture  (q).  fSince  that  Act  took  effect,  registra- 
tion of  a  trade  mark  has  been  essential  to  the  acquisition 
and  enjoyment  of  an  exclusive  right  to  use  it  (7*) ;  but 
the  nature  of  the  right  remains  the  same  as  before  (s). 
The  foundation  of  the  right  is  the  rule,  that  no  man 
is  entitled  to  represent  his  goods  as  being  the  goods  of 
another  man.  Accordingly,  a  trader,  who  has  acquired 
a  right  to  the  exclusive  use  of  a  trade  mark,  may  obtain 
an  injunction  to  restrain  any  other  person  from  passing 
off  his  own  goods  as  those  made  by  the  complainant,  by 
the  use  of  the  complainant's  trade  mark,  or  from  using 
.such  an  imitation  of  the  complainant's  trade  mark 
as    is   likely    to    induce  people    to    believe    that    the 

(o)  Stat.  46  &  47  Vict.  c.  57,  13  Cli.  D.  434  ;  7  App.  Cas.  219  ; 

S3.   103,   104;  see  Index  to  Sta-  Singer  Mami/aduruig  Co.  y.  Loog, 

tutory  Rules  &  Orders,  1893,  tit.  18  Ch.  D.  395  ;  8  App.  Cas.  15  ; 

Design.  Somcrvillc  v.  Schcmbri,  12  App. 

{p)  Stat.  38  &  39  Vict,  c.  91  ;  Cas.  453. 

see  Stat.  39  &  40  Vict.  c.  33.  (r)  See  p.  329,  below. 

(g)  Leather  Cloth  Co.  v.  Ameri-  (s)  See  Edivards  v.  Dennis,  30 

can  Leather  Cloth  Co.,  11  H.  ofL.  Ch.  D.    454;  Jaij  v.    Ladler,   40 

Cas.  523  ;  Orr  Eicingx.  Johnston,  Ch.  D.  (549. 
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goods  marked  therewith  were  made  by  the  complain- 
ant (t).  And  in  order  to  obtain  such  an  injunction, 
it  is  not  necessary  for  the  complainant  to  prove  that 
tlie  use  made  of  his  trade  mark  was  fraudulent,  or 
that  anybody  has  been  actually  deceived  thereby  (u). 
But  those  who  themselves  deceive  the  public  cannot 
prevent  others  from  using  their  marks  («).  A  trade 
mark  may  belong  to  particular  works  as  well  as  to  par- 
ticular persons  (y).  If  a  trade  mark  come  to  be 
generally  known  as  designating  goods  of  some  par- 
ticular manufacture,  which  have  acquired  a  high  repu- 
tation in  the  market,  the  exclusive  right  to  use  it  may 
be  a  very  important  privilege.  It  has  been  held  that, 
under  an  agreement  to  purchase  at  a  valuation  all  the 
stock  belonging  to  a  partnership,  a  right  acquired  by 
the  firm  to  the  exclusive  use  of  a  trade  mark  ought  to 
be  the  subject  of  valuation,  as  forming  part  of  the  assets 
of  the  partnership  {z).  Such  a  right  was  moreover  held 
to  be  assignable  or  transmissible  together  with  the 
business  in  connection  with  which  it  had  been  acquired 
or  exercised  [a).  Hence  it  has  been  said  that,  in  a 
certain  sense,  there  may  be  property  in  a  trade  mark  (6). 

(()  See  the  cases  cited  in  note  1891,  2  Cli.  166. 

(q),  above.    As  to  what  fraudulent  {y)  Motley  v.  Duicnman,  3  Mj'. 

use   of    trade   marks    is    now    a  k,  Cr.  1. 

criminal  offence,  see  stat.  50  &  51  [z)  Hall  v.  Barroios,   4  De  G. 

Vict.  c.  28.  J.  &  S.  150  ;  10  Jur.  "NT.  S.  55. 

{u)  MilUngfoii  v.  Fox,  3  My.  k.  (a)  See   MilUngton   v.    Fox,    3 

Cr.    338  ;   Singer  Manufacturing  My.  &  Cr.  33S  ;  Edelsten  v.  Vick, 

Co.  V.  Wilson,^Z  App.  Cas.   376  ;  ll'Hare,  78  ;  Hall  v.  Barroits,  4 

Johnston  v.   Orr  Ewing,  7  App.  De  G.  J.  &  S.  150  ;  Leather  Cloth 

Cas.  219  ;  Singer  Manufacturing  Co.  \.  American  Leather  Cloth  Co., 

Co.    V.    Loog,    8   App.  "Cas.   15;  11    H.   of  L.    Cas.    523  ;    Singer 

Ujmiann  v.  Forester,   24   Ch.  D.  Manufacturing   Co.  v.  Wilson,  3 

231  ;   IFifiman  v.  Oppenheim,  27  App.  Cas.  376  ;  Singer  Manufuc- 

Ch.  D.  260,  268.  turing  Co.    v.   Loog,    18    Ch.   D. 

(a-)  Fielding  v.    How,    8    Sim.  395  ;  8  Apj).    Cas.    15  ;  Pi7its  v. 

477  ;  Perry  v.   Trueftt,  6  Beav.  Baclman,  7  Times  L.  R.  317. 

66  ;  Leather  Cloth  Co.  v.  Avieri-  {b)  See  Westbury,  C,  Hall  v. 

can  Leather  Cloth  Co.,  11  K.  of  Jj.  Barroirs,  4   De  G.   J.  &;  S.    150, 

Cas.    523,   542 — 545  ;  Cheavin  v.  158  ;    Blackburn,    L.   A.,  Singer 

Walker,  C.  A.  5  Ch.  D.  850  ;  Be  Manufacturing    Co.    v.    Loog,    8 

Wood's  Trade  Mark,  32  Ch.  D.  App.  Cas.  15,33. 
247  ;   Re  Ficcntes'   Trade  Marks, 
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It  must  however  be  borne  in  mind  that  a  trade  mark 
cannot  be  said  to  be  the  subject  of  property  in  the  same 
way  that  a  bale  of  goods  is  said  to  be  the  subject  of  the 
right  of  property  or  oAvnership.  The  right  given  by 
law  in  respect  of  a  trade  mark  is  the  exchvsive  right  to 
use  it  in  connection  with  some  particular  kind  of  goods 
for  the  purpose  of  indicating  their  manufacturer  or  place 
of  manufacture  (c). 

In  the  year  1875,  an  Act  was  passed  to  establish  a  Registration 
register  of  trade  marks  (d).  This  Act,  however,  with  j'^aAjg 
the  statutes  amending  it,  was  repealed  by  the  Patents, 
Designs  and  Trade  Marks  Act,  1883  (e).  And  by  the 
Act  of  1883  (/),  a  person  shall  not  be  entitled  to  insti- 
tute any  proceeding  to  prevent  or  to  recover  damages 
for  the  infringement  of  a  trade  mark  unless,  in  the  case 
of  a  trade  mark  capable  of  being  registered  under  this 
Act,  it  has  been  registered  in  pursuance  of  this  Act  or 
of  an  enactment  repealed  by  this  Act,  or,  in  the  case  of 
any  other  trade  mark  in  use  before  the  13th  of  August, 
1875  (g),  registration  thereof  under  this  Act,  or  of  an 
enactment  repealed  by  this  Act,  has  been  refused.  A 
certificate,  that  such  registration  has  been  refused,  may 
be  obtained. 


(f)  See  LortlCi'an'\vorth,Zca//u'r 
Cloth  Co.  V.  American,  Leather 
Cloth  Co.,  11  H.  of  L.  Cas,  523, 
533  ;  and  see  The  Collins  Co.  v. 
Broicn,  3  K.  &  J.  423.  The  ex- 
clusive right  to  the  use  of  a  trade 
mark  has  been  often  compared 
to,  and  sometimes  confused  with, 
copyright  ;  see  Dicks  v.  Yates, 
18  Ch.  1).  76.  Tlie  point  of  re- 
semblance between  them  appears 
to  be  that  each  is  among  the 
rights,  which  avail  against  all  the 
world,  and  which  have  no  par- 
ticular oliject  over  which  they 
may  be  exercised. 

{d)  The  Trade  Alarks  Registra- 
tion  Act,    1875,    Stat.    38   &   39 


Vict.  c.  91,  which  received  the 
royal  assent  on  the  13th  August, 
1875.  This  Act  was  amended  by 
stats.  39  &  40  Vict.  c.  33,  and  40 
&  41  Vict.  c.  37. 

{e)  Stat.  46  k  47  A'ict.  c.  57, 
s.  113. 

(/)  Sect.  77,  replacing  39  &  40 
Vict.  c.  91,  s.  1,  to  the  like  effect 
as  to  proceedings  taken  after  the 
1st  of  July,  1877,  except  with 
regard  to  trade  marks  used  in  the 
textile  industries,  as  to  which  see 
Stat.  40  &  41  Vict.  c.  37.  See 
Gooclfcllow  V.  Prince,  35  Ch.  D.  9. 

{g)  The  date  of  the  passing  of 
the  Act  of  1875  ;  see  note  {d), 
above. 
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Application 
for  rcgistrn- 
tion  of  trade 
mark. 

Eegister  of 
trade  marks. 


Application 
for  regi.stra- 


Undcr  the  Act  of  1883  (A),  application  for  the  regis- 
tration of  a  trade  mark  (i)  must  be  made  in  the  pre- 
scribed form  to  the  Comptroller-General  of  Patents, 
Designs  and  Trade  Marks.  By  the  same  Act  (k),  a 
Register  of  Trade  Marks,  open  to  public  inspection,  is 
required  to  be  kept  at  the  Patent  Office,  in  continuation 
of  the  register  established  by  the  Act  of  1875  (l)  ;  and 
the  names  and  addresses  of  proprietors  of  registered 
trade  marks  and  notifications  of  assignments  and  trans- 
missions of  trade  marks  are  required  to  be  entered  there- 
in.    Application  for  registration  of  a  trade  mark  shall 


(h)  See  Stat.  46  &  47  Vict.  c. 
57,  s.  62,  amended  liy  51  &  52 
Vict.  c.  50,  R.  8  ;  and  Trade 
Jlarks  Rnles,  1890,  W.  N.  11th 
Jan.  1890  ;  Uno  v.  Bum),  15 
App.  Cas.  252. 

(/)  A  trade  mark  must  consist 
of  or  contain  at  least  one  of  the 
following  essential  particulars  : — 

(a)  A  name  of  an  individual 
or  firm  printed,  impressed,  or 
woven  in  some  particular  and 
distinctive  manner  ;  or 

(b)  a  written  signature  or  copy 
of  a  written  signature  of  the 
individual  or  tirni  applying 
for  registration  thereof  as  a 
trade  mark  ;  or 

(c)  a  distinctive  device,  mark, 
brand,  heading,  label,  or 
ticket  ;  or 

(d)  an  invented  word,  or  in- 
vented words  ;  or 

(e)  a  word  or  words  having  no 
reference  to  the  character  or 
quality  of  the  goods,  and  not 
being  a  geographical  name 
(see  lie  Farljcvfabnkcn  Jjq^li- 
calion,  1894,  1  Ch.  045). 

There  may  be  added  to  any  one 
or  more  of  the  essential  particulars 
above  mentioned  any  letters, 
words,  or  figures,  or  combination 
of  letters,  words,  or  figures,  or  of 
any  of  them,  but  the  applicant 
for  registration  of  any  such  addi- 
tional matter  must  state  in  his 
application  the  essential  particu- 
lars of  the  tiade  maik,  and  must 
disclaim   in   his   application   any 


right  to  the  exclusive  use  of  the 
added  matter,  and  a  copy  of  the 
statement  and  disclaimer  shall  be 
entered  on  the  register. 
Provided  as  follows  : — 
(i.)  A  person  need  not  disclaim 
his  own  name  or  the  foreign 
equivalent    thereof,    or    his 
place    of    business,    but    no 
entry  of  any  such  name  shall 
affect  tbe  right  of  any  owner 
of  the  same  name  to  use  that 
name  or  the  foreign  equiva- 
lent thereof  ; 
(ii.)  Any   special   and  distinc- 
tive word   or  words,    letter, 
figure,     or     combination     of 
letters  or  figures,  or  of  letters 
and  figures  used  as  a  trade 
mark  before  the  13th  Aug., 
1875   (see  ante,  p.  329),  may 
be  registered  as  a  trade  mark. 
Stat.  51  &  52  Yict.  c.  50,  s.  10, 
replacing  46  &  47  Vict.  c.  57,  s. 
64,  and  38  &  39  Vict.  c.  91,  s.  10 ; 
see  further  46  &  47  Vict.  c.  57, 
ss.  67,  72 — 74,  amended  by  51  & 
52  Vict.  c.  50,  ss.  11,  14—16.    As 
to   marks   used   before   the    13th 
Aug.,  1875,  see  Re  Barroiv's  Trade 
JIarks,  5  Ch.  D.  353  :  Jtc  Palmers 
Trade    Mark,    24    Ch.    D.    504; 
Perry    Davis    v.     Harhord,     15 
Ap}i.    Cas.  316  ;   Re  Hopkinson's 
Trade   Marks,    1892,  2  Ch.  116  ; 
Pe  Henry  Clay  A   Bock   <0   Co., 
1892,  8  Ch.  549. 

(/.-)  Sects.    78,  88,  amended  by 
51  &  52  Vict.  c.  50,  s.  22. 
{I)  See  sect.  114,  sub-s.  2. 
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be  deemed  to  be  equivalent  to  public  use  (m).     And  tion  now 

,  .  .  ,.  •    .  c        J.      1     eiiuivalfiit 

the  registration  of  a  person  as  proprietor  ot  a  trade  ^o  public  use. 
mark  shall  he.  prima  fade  evidence  of  his  right  to  the 
exclusive  use  of  the  trade  mark,  and  shall,  after  the 
expiration  of  five  years  from  the  date  of  registration, 
be  conclusive  evidence  of  his  right  to  the  exclusive 
use  of  the  trade  mark,  subject  to  the  provisions  of  the 
Act  of  1883  (/i).  A  trade  mark  must  be  registered  for 
particular  goods  or  classes  of  goods  (o).  And  a  trade 
mark,  when  registered,  shall  be  assigned  and  trans- 
mitted only  in  connexion  with  the  goodwill  of  the 
business  concerned  in  the  particular  goods  or  classes  of 
goods  for  which  it  has  been  registered,  and  shall  be  de- 
terminable with  that  goodwill  {p).  The  person  for  the 
time  being  entered  in  the  register  of  trade  marks  as 
proprietor  of  a  trade  mark  has  the  same  power  to  deal 
therewith  as  the  registered  proprietor  of  a  patent  has 
to  deal  with  the  patent  {([).  When  a  person  claiming  Registration 
to  be  the  proprietor  of  several  trade  marks  which,  while  J'J,^^!j,"|''^  ^^ 
resembling  each  other  in  the  material  particulars  there- 
of, yet  differ  in  respect  of  (1)  the  statement  of  the  goods 
for  which  they  are  respectively  used  or  proposed  to  be 
used,  or  (2)  statements  of  numbers,  or  (3)  statements 
of  price,  or  (4)  statements  of  quality,  or  (5)  statements 
of  places,  seeks  to  register  such  trade  marks,  they  may 
be  registered  as  a  series  in  one  registration.  A  series 
of  trade  marks  shall  be  assignable  and  transmissible 
only  as  a  whole,  but  for  all  other  purposes  each   of  the 

[m)  Stat.  51  &  .^.2  Yict,   c.  50,  32  Ch.  D.  247. 
s.  17,  replacing  46  &   47  Vicr.  c.  (o)  Sect.  65;  see.  Eartv.  CoUci/, 

57,  s.  75,  and  38  &  39  Vict.  c.  91,  44   Cli.   D.   193.     Stat.   38  &  39 

s.  2.     A  mark  may  now  be  regis-  Vict.    c.   91,    s.    2,    coutaiued  a 

tared  which  has  not  been  nsed  ;  similar  provision. 
Ec  Hudson's    Trade   Marks,    32  {p)  Sect    70.       Stat.   38  &  39 

Ch.  D.  311.     Cf.  ante,  p.  327.  Vict.   c.    91,    s.    2,    contained    a 

{n)  Stat.  46  &  47  Vict.  c.  57,  s.  similar   provision  ;    see   ante,    p. 

76.     Stat.    38  &  39   Vict.   c.  91,  328. 

.s.  3,  was  similar  in  effect.     See  Re  (q)  P.y  sect.   87,    amended   by 

Wrarjgs  Trade  Mark,  29  Ch.  D.  51   &  52  Vict.  c.   50,  s.  21;  see 

551  ;  Hdivards  v.  Dennis,  30  Gii.  p.  310,  ante. 
D.  454  ;  lie  Wood's  Trade  Mark, 
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Ecmoval  of 
trade  iiiiiik 
from  rci^istcr. 

Metal  "oods. 


Iiiti'iiiational 
and  colonial 
protection  of 
trade  marks. 


trade  marks  composing  a  series  shall  be  deemed  and 
treated  as  registered  separately  (r).  A  trade  mark  may 
be  removed  from  the  register,  if  the  prescribed  fee  be 
not  paid  before  the  expiration  of  every  period  of  four- 
teen years  from  the  date  of  registration  (s).  Special 
provision  is  made  for  the  registration  of  trade  marks 
nsed  on  metal  goods  by  the  Cutlers'  Company  at  Shef- 
field (O-  The  Act  of  1883  contains  provisions,  under  which 
a  person,  who  has  applied  for  protection  for  any  trade 
mark  in  any  foreign  State  or  British  possession,  may  be 
entitled  to  registration  of  his  trade  mark  in  priority  to 
other  applicants.  The  requirements  of  the  Act  in  this 
respect  are  the  same  as  in  the  case  of  similar  applica- 
tions for  a  patent  (ii). 


Tradenames.  ^^e  have  seen  (,r)  that  the  name  of  an  individual  or 
firm  ma}^  be  used  and  registered  as  a  trade  mark.  The 
goods  of  a  particular  trader  may,  however,  come  to  be 
known  in  the  market  by  or  in  connection  with  his 
name,  or  the  name  of  his  works,  or  of  the  place  where 
his  works  are  situated,  although  the  name  in  question 
has  not  been  used  as  a  trade  mark  properly  so  called  (y). 
For  example,  bitters  made  by  a  particular  manufacturer 
at  Angostura  may  come  to  be  known  as  "  Angostura 
Bitters  "  (z)  ;  food  for  cattle  made  by  one  Thorley  may 
come  to  be  known  as  "  Thorley's  Food  for  Cattle  "  («)  ; 
and  sewing  machines  made  by  one  Singer  may  come  to 
be  known  as   "  Singer   Ma.chines  "  (h).     When  a  name 


(/•)  Stat.  4G  &  47  Yiet.  c.  57, 
s.  66. 

{s)  See  sect.  79,  amended  l)y 
r>l  &  52  Vict.  c.  50,  s.  19  ;  Trade 
.Marks  Rules,  "1890,  No.  3. 

(/)  Stat.  46  &  47  Vict.  c.  57, 
s.  81,  amended  by  51  &  52  Vict. 
c.  50,  s.  20. 

(»)  Sects.  103,  104  ;  see  (infc, 
]).  311  ;  Index  to  Statutory  Rules 
and  Orders,  1893,  tit.  Trade  Mark  ; 
r\r.  Carter  Medicine  Co.'s  Trade 
Mark,  1892,  3  Ch.  472. 


(.»•)  Ante,  p.  330,  n.  (i). 

(?/)  See  Blackburn,  L.A.,  Singer 
Ma'Hiifacturing  Co.  v.  I>oog,  8 
App.  Cas.  15, '32. 

(,~)  See  Siegert  v.  Findlaier,  7 
Ch.  D.  801,  802,  809. 

(a)  See  Massam  v.  Thorley's 
Cainc  Food  Co.,  14  Ch.  D.  748, 
755,  760,  761. 

{h)  See  Singer  Manvfacturin^ 
Co.  V.  Loog,  8  App.  Cas.  15,  32, 
33,  38. 
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used  in  this  way  has  become  known  in  the  market  as 
denoting  the  goods  of  a  i^articular  manufacturer,  lie 
acquires  a  right  to  prevent  any  other  person  from  using 
the  same  name  in  connection  with  the  same  kind  of 
goods  for  trade  purposes,  in  such  a  way  as  is  likely  to 
induce  people  to  believe  that  the  goods  offered  for  sale 
by  the  latter  trader  arc  goods  manufactured  by  the 
former  (c).  A  name  so  used  and  known  is  called  a 
trade  name.  The  right  so  given  by  law  to  the  exclusive 
use  of  a  trade  name  is  assignable  or  transmissible 
together  with  the  business  in  connection  with  which 
it  has  been  acquired  or  exercised  {<!).  Sometimes  the 
goods  of  a  particular  manufacturer  come  to  be  known 
in  the  market  by  or  in  connection  with  a  name,  which 
he  uses  as  his  trade  mark.  In  such  a  case,  his  right  to 
the  exclusive  use  of  the  name,  as  a  trade  name,  appears 
to  be  distinct  from  his  right  to  the  exclusive  use  of  the 
same  name  as  a  trade  mark((').  The  right  given  by 
law  to  the  exclusive  use  of  a  trade  name  is  founded 
upon  and  limited  by  the  rule,  that  no  man  is  entitled 
to  represent  his  goods  as  being  the  goods  of  another 
man  (/).  And  a  manufacturer,  Avho  has  acquired  sucli 
a  right,  cannot  prevent  other  traders  from  using  his 
trade  name  in  such  a  way  as  is  not  likely  to  induce 
people  to  believe  that  the  goods  offered  for  sale  by  such 
other  traders  are  goods  manufactured  by  him  {(j). 

(c)  See  the  cases  cited  in  the  I-^oo!/,   18    Ch.    D.    395  ;    S    App. 

ihvee  preceding  notes,  and  Good-  Cas.  15. 
fclloic  V.  Frinct,   35  Ch.  D.    9  ;  (/)  Cf.  ante,  p.  327. 

Montgomery  v.    Thompson,  1891,  {g)  See  Burgess  v.  Burgess,   3 

A.  C.  217  ;  Reddau-ay  v.  Bentham  De  G.  M.  &  6.   896,   904,    905  ; 

Hem,])  Spinning  Co.,  \W2,  2  (^.Y>.  IVotherspoon  v.   Currie,   L.  R.   5 

639.     As  to  what  fraudulent  use  H.   of  L.    Cas.   508,  523  ;  Siegrrf, 

of  a  false  trade  description  is  now  v.  Findlatcr,  7  Ch.  D.   801.  81:f, 

a  criminal  offence,  see  stat.  50  &  814  ;  Lery  v.  Walker,  10  Ch.  I). 

51  Vict.  c.  28.  436  ;  Massam  v.  Thorley's  Cattle 

{d)  See  the  same  cases.  Food  Co.,    14  Ch.   D.   748,    752, 

(c)  See  Wotherspoon  v.  Currie,  753,  763  ;   Thorleifs   Cattle  Food 

L.  R.  5  H.  of  L.  Cas.   508,   523  ;  Co.  v.  Massam,   14  Ch.  D.   763  ; 

Singer     Manufacturing     Co.    v.  Singer     Manufacturinn     Co.    v. 

Wilson,   3  App.   Cas.  "376,   401;  Loog,   18   Ch.  D.    395,  "412,  413, 

Singer     Manufacturing     Co.     v.  417,  418,  424,  425  ;  S  App.    Cas. 
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Goodwill.  Connected  with  the  subject  of  traile  marks  is  that  of 

goodwill.  The  goodwill  of  a  trade  or  business  is  often 
of  great  value.  It  comprises  every  advantage  which 
has  been  acquired  by  carrying  on  the  business,  whether 
connected  with  the  premises  in  which  the  business  has 
been  carried  on,  or  with  the  name  of  the  firm  by  whom 
it  has  been  conducted  (li).  On  the  dissolution  of  a 
partnership,  each  partner  has  a  right,  in  the  absence  of 
any  stipulation  to  the  contrary,  to  use  the  name  of  the 
old  firm  (i)  ;  and  if  there  be  a  stipulation  that,  in  case 
of  the  decease  of  one  partner,  tlie  surviving  partner  shall 
take  the  stock  or  capital  at  a  valuation,  the  goodwill 
must  be  included  in  such  valuation  (/i,-).  The  sale  of  the 
goodwill  of  a  business  will  not  prevent  the  vendor  from 
setting  up  a  similar  business  on  liis  own  account,  even 
in  immediate  proximity  to  the  premises  on  which  the 
old  business  has  been  carried  on  (l)  :  but,  in  such  a  case, 
the  vendor  is  not  entitled  to  represent  that  the  new 
business,  which  he  has  set  up,  is  the  same  as,  or  is 
carried  on  in  continuation  of  the  business,  of  which  he 
has  sold  the  goodwill  (»;).  It.  is  now  held,  after 
considerable  conflict  of  opinion,  that  the  vendor  of  a 
business  with  the  goodwill  thereof,  who  has  subsequently 
set  up  the  same  business  for  himself,  will  not  be 
restrained  from  soliciting  the  customers  of  the  old 
business  to  cease  dealing  with  the  purchaser,  and  to 
give  their  custom  to  himself  (?i).  Upon  the  sale  of  a 
business  with  the  goodwill,  the  jDurchaser  should  always 

If),   26,   27,    29—39  ;    Turton  v.  J,  k  S.  150. 

Turton,  42  Cli.  D.  678  ;  lie  Louis  {I)  Cruttwdl  v.   Lye,   17   Yes. 

Tussaud,    Limited,    45    Ch.    D.  335 ;    Hall  v.  Barrows,  Chiirton 

577.  V.  Douahts,  uhi  supra;  Laboucherc 

{!))  Churfon  v.  Douglas,  John-  v.    Lntcsoii,   L.    R.    13  Ei^    322, 

?oii,  174.     See  also  James,  L.  J.,  324. 

Levy  V.  Walker,   10  Ch.  D.    436,  (;/()  Cliurton  v.   Douglas,   Joh. 

445,   448  ;  Thynne  v.   Shove,   45  174. 
Cli.  D.  577.  («)  Pearson  v.  Pearson,  27  Ch. 

(t)  Banks  v.    Gibson,  34   Beav.  J).    145  ;    Vernon  v.    Hallam,  34 

566  ;  Gray  v.  Smith,   43   Ch.  D.  Ch.  D.   748  ;  Bristol,   d-c.   Co.   v. 

208.  ^laggs,  44  Ch.  D.  G16,  620  ;  over- 

(^•)  Jlall  V.  Barrows,  4  De  G.  ruling  Labouchere  v.  Dawson,  L. 
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insist  on  a  covenant  being  entered  into  by  the  vendor 
not  to  carry  on  the  business  within  so  many  miles  of 
the  okl  premises  (o)  ;  which  covenant,  as  Ave  have 
seen  ( 2^),  is  vahd.  And  it  is  also  desirable,  in  the 
interest  of  the  purchaser,  that  the  vendor  should  further 
covenant  expressly  that,  in  case  he  shall  set  up  a 
similar  business  without  the  prescribed  limits,  he  will 
not  privately  solicit  any  customer  of  the  business  sold 
to  deal  with  him  or  to  cease  dealing  with  the  purchaser 
with  respect  to  the  class  of  business  sold,  either  per- 
sonally or  by  letter  or  circular,  or  by  travellers  or  other 
agents  {q). 

There  does  not  appear  to  be  any  direct  process  of  exe-  Alienation 
cution  available  against  patents,  copyrights,  or  the  other  ^"'"  ^^^'^•*''" 
rights  of  which  we  have  treated  in  this  chapter  (r).  But 
the  benefit  of  a  bankrupt's  letters-patent  for  an  inven- 
tion (s),  or  copyright  passes  to  the  trustee  in  his  bank- 
ruptcy along  with  his  other  property.  Such  rights 
would  appear  to  be  things  in  action,  so  as  to  be 
excluded  from  the  operation  of  reputed  ownership 
clauses  of  the  bankruptcy  law  (t).     A  trustee  is  expressly 


K.  13  Eq.  322.  As  to  the  sale  of 
the  business  of  a  bankrupt  by 
liis  trustee,  see  IFalkcrv.  Mottram, 
19  Ch.  D.  35.5.  As  to  the  case  of 
the  expulsion  of  a  partner  from  a 
business,  see  Daicson  v.  Beeson, 
22  Ch.  D.  505. 

(o)  See  Bi-istul,  <ix.  Co.  v.Magc/-^, 
uhi  sup. 

(p)  Ante,  p.  169. 

{q)  See  Turner  v.  Evans,  2  De 
G.  M.  &  G.  740  ;  Lcgyott  v. 
Barrett,  15  Ch.  1).  306.  Such  a 
covenant  would  be  valid  ;  liannie 
V.  Irvine,  7  Man.  &  Gr.  969  ;  see 
ante,  p.  169.  In  Johnson  v.  JIcl- 
leleij,  2  De  Gex,  J.  &  S.  446,  where 
the  goodwill  of  a  partnership 
business  was  ordered  to  be  sold 
by  the  Court,  a  notice  was 
directed  to  be  inserted  in  tlie 
advertisements  and  particulars  of 


sale,  that  the  sale  would  not 
prevent  any  person  theretofore 
interested  in  the  business  from 
carrying  on  the  like  business  iu 
the  same  town  ;  see  Taylor  v. 
Neate,  39  Ch.  I).  538,  542. 

{r)  It  seems,  however,  that  such 
property  might  be  seized  and  sohl 
under  process  of  se({uestration, 
which  may  be  resorted  to  on  non- 
payment of  an  instalment  of  a 
judgment  debt  ordered  to  be  paid 
by  instalments  ;  IVlUocl.  v.  'Ter- 
rell, 3  Ex.  D.  323  ;  1  Seton  on 
Decrees,  395,  397,  5th  ed. 

(s)  Hesse  v.  Stevenson,  3  B.  &  P. 
565  ;  Blo-vani  v.  Elsee,  6  B.  &  C. 
169. 

(0  See  11  App.  Cas.  438—440; 
Robson  on  Bankruptcv,  531 — 
532,  7th  ed. 
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authorized  to  sell  the  goodwill  of  the  bankrupt's 
business  as  part  of  his  property  (u)  ;  and  is  enabled  to 
dispose,  in  connection  with  such  goodwill,  of  all  the 
advantages  enjoyed  by  reason  of  the  bankrupt's  exclusive 
right  to  use  any  trade  marks  or  trade  name  (x). 

(m)  Stat.  46  &  47  Vict.  c.  52,       Robson    on    Bankruptcy,    598 — 
s.  56  ;  ante,  p.  240.  599,  7tli  ed. 

(a-)  See  ante,  pp.  327,  333,  334  ; 
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PART  III. 

OF   PERSONAL   ESTATE    GENERALLY, 


CHAPTER  I. 

OF   SETTLEMENTS   OF    PERSONAL   PROPERTY. 

Personal  property  is  capable  of  being  settled,  but  not  No  estate  for 
in  the  same  manner  as  land.  Land  being  held  by  ^  ^'' 
■estates,  is  settled  by  means  of  life  estates  being  given 
to  some  persons  with  estates  in  remainder  in  tail  and 
in  fee  simple  to  others.  But  personal  property,  as  we 
have  already  observed  (a),  is  essentially  the  subject  of 
absolute  ownership.  The  settlement  of  such  property, 
by  the  creation  of  estates  in  it,  cannot  therefore  be 
accomplished.  And  there  is  a  striking  difference  in 
many  cases  between  the  effect  of  the  same  limitation, 
according  as  it  may  be  applied  to  real  or  to  personal 
property. 

As  there  can  be  no  estate  in  personal  property,  it 
follows  that  there  can  be  no  such  thing  as  an  estate  for 
life  in  such  property  in  the  strict  meaning  of  the 
phrase.  Thus,  if  any  chattel,  whether  real  or  personal, 
be  assigned  to  A.  for  his  life,  A.  will  at  once  become  en- 
titled in  law  to  the  whole.  By  the  assignment  the 
property  in  the  chattel  passes  to  him,  and  the  law 
knows  nothing  of  a  reversion  in  such  chattel  remaining 
in  the  assignor.  And  this  is  the  case  even  though  the 
chattel  be  a  term  of  years  of  such  length  (for  instance. 


(a)  Ante,  p.  43. 
W.P.P. 
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1,000  years)  that  A.  could  not  possibly  live  so  long  (b). 
The  term  is  considered  in  law  as  an  indivisible  chattel, 
and  consequently  incapable  of  any  such  modification  of 
ownership  as  is  contained  in  a  life  estate. 


Bequest  of  ;i 
term  for  life. 


Executory 
bequests. 


Possibilitj-. 


Now  alien- 
able. 


An  apparent  exception  to  the  above  rule  has  long 
been  established  in  the  case  of  a  bequest  by  will  of  a 
term  of  years  to  a  person  for  his  life  :  in  this  case  the 
intention  of  the  testator  is  carried  into  effect  by  the 
application  of  a  doctrine  similar  to  that  of  executory 
devises  of  real  estates  (c).  The  whole  term  of  years  is 
considered  as  vesting  in  the  legatee  for  life,  in  the  same 
manner  as  under  an  assignment  by  deed  ;  but  on  hi.s. 
decease  the  term  is  lield  to  shift  away  from  him,  and 
to  vest,  by  way  of  executory  bequest,  in  the  person  to  be 
next  entitled  (d).  Accordingly,  if  a  term  of  years  be 
bequeathed  to  A.  for  his  life,  and  after  his  decease  to 
B.,  A.  will  have  during  his  life  the  whole  term  vested 
in  him,  and  B.  will  have  no  vested  estate,  but  a  mere 
'possibility,  as  it  is  termed  (e),  until  after  the  decease  of 
A.;  and  this  possibility,  like  the  possibility  of  obtaining 
a  real  estate,  was  formerly  inalienable  at  law  unless  by 
will  (/),  though  capable  of  assignment  in  equity  (r/). 
But  by  the  Act  to  amend  the  law  of  real  property  (h), 
which  repeals  an  Act  of  the  previous  session  passed  for 
the  same  purpose  (-i!^),  it  is  provided  that  an  executory 
and  a  future  interest,  and  a  possibility  coupled  Avith  aa 
interest,  in  any  tenements  or  hereditaments  of  any 
tenure  may  be  disposed  of  by  deed.  B.  may,  therefore,, 
during  the  life  of  A.,  assign  his  expectanc}'  by  deed } 
and  such  assignment  will  entitle  the  assignee  to  the 
whole   term    on   A.'s   decease.     If,   however,  no    such 


(b)  2  Prest.  Abs.  5. 

(c)  See  Williams,  R.  V.  367, 
17th  ed. 

(d)  Matthew  Manning's  case,  8 
Pop.  95  ;  Lamjyert's  case,  10  Rep. 
47. 


(e)  See  Williams,    R.    P.    336, 
17th  ed. 

( f)  Shep.  Touch.  230, 

ig)  Fcanie,  Cent.  Rem.  548. 
(h)  Stat.  8  &  9  Vict.  c.  106,  s.  6 
(/)  Stat.  7  &  8  Vict.  c.  76,  s.  5. 
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assignment  sliould  have  been  made,  B.  will  become  on 
the  decease  of  A.,  possessed  of  the  whole  term,  which 
will  then  shift  to  B.  by  virtue  of  the  executory  bequest 
in  his  favour.  The  mere  circumstance,  indeed,  of  the 
term  being  bequeathed  to  A.  for  his  life  only,  will 
operate  to  shift  away  the  term  on  his  decease  (/.:),  inde- 
pendently of  the  bequest  to  B.  ;  so  that,  if  there  had 
been  no  bequest  over  to  B.,  the  interest  of  A.  would 
continue  only  during  his  life,  and  the  residue  of  the 
term  would  then  remain  part  of  the  undisposed-of  pro- 
perty of  the  testator.  It  may,  however,  be  doubted 
whether  the  doctrine  of  executory  bequests  is  applicable 
in  law  to  any  other  chattels  than  chattels  real  {I). 

The  strict  and  ancient  doctrine  of  the  indivisibility  Life  interests 
of  a  chattel,  though  retained  by  the  Courts  of  law,  had  ''^  ^'i'''*^'- 
no  place  in  the  modern  Court  of  Chancery,  which,  in 
administering  equity,  carried  out  to  the  utmost  the  in- 
tentions of  the  parties.     In  equity,  therefore,  under  a 
gift  of  personal  property  of  any  kind  to  A.  for  his  life, 
and  after  his  decease  to  B.,  A.  was  merely  entitled  to  a 
life  interest,  and  B.  had,  during  the  life  of  A.,  a  vested 
interest  in  remainder,  of  which  he  might  dispose  at  his 
pleasure,  and  the  Court  of  Chancery  would  compel  the 
person  to  whom  the  Courts  of  law  might  have  awarded 
the  legal  interest  to  make  good  the  disposition.     Ac- 
cordingly, if  the  personal  property  so  given  should  have 
consisted  of  moveable  goods,  equity  would  have  com- 
pelled A.,  the  owner  for  life,  to  furnish  and  sign  an  in- 
ventory of  the  goods,  and  an  undertaking  to  take  proper 
care  of  them  (in).     This  doctrine,  however,  was  com-  Ancient  dis- 
paratively  of  modern  date  ;  for  formerly  the  Court  of  ^^^.ggj^  ^  „jf^ 
Chancerv  followed  the  rules  of  law  in  the  construction  of  goods  and 

''  a  gift  of  the 

use  of  goods, 

{k)  Eyres  v.  Faulkland,  1  Salk.  747,     2nd    ed.  ;     838,    5tli   ed  ; 

23i  ;  Ker  v.  Lord  Dungannon,   1  Hoarc  v.  Pdrkcr,  2  T.  Rep.   376. 

Dm.  &  AVar.  509,  528.  (w)  Feanie,    Cont.   Rem.   407  ; 

(J)  Fearne,    Cont.    Rem.    413.  Conduitt  v.  Soane,  1  Coll.  285. 
See,  however,  1  Jarm.  Wills,  793  ; 

z  2 
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Articles  qiue 
ipso  usu  cou- 
sumuntur. 


Settlement 
of  personal 
property  by- 
means  of 
trusts. 


of  such  gifts  ;  and  if  a  gift  of  moveable  goods  had  been 
made  to  A.  for  his  life,  and  after  his  decease  to  B.,  they 
would  not  have  afforded  to  B.  any  assistance  after  A.'s 
decease  (n).  But  if  the  gift  had  been  of  the  use  or 
enjoyment  of  the  goods  only  to  A.  for  his  life,  and  after 
his  decease  to  B.,  the  Court  would  then  have  assisted  B. 
by  declaring  A.'s  representatives  after  his  decease  to  be 
trustees  only  for  the  benefit  of  B.  (o).  But  this  dis- 
tinction is  now  exploded;  and  the  only  case  in  which 
the  tenant  for  life  is  now  entitled  absolutely  to  things 
given  to  him  for  life  is,  that  of  articles  qwa'  ipso  usu 
consumuntury  as  wines,  &c.,  a  gift  of  which  to  a  person 
for  his  life  vests  in  him  the  absolute  ownership  (p).  In 
all  other  cases,  as  we  have  said,  modern  equity  will 
assist  the  donee  in  remainder,  to  whom  any  gift  of  per- 
sonal estate  may  have  been  made  after  the  decease  of 
another,  who  was  to  have  them  only  for  his  life  (q).  As 
we  have  seen  (7-)  by  the  Judicature  Acts  of  1873  to 
1875  (s),  the  Court  of  Chancery  was  abolished  and  its 
jurisdiction  transferred  to  and  vested  in  the  High  Court 
of  Justice  ;  but  no  change  was  made  by  these  Acts  in 
the  nature  of  legal  or  equitable  rights  or  remedies. 
When,  therefore,  it  is  wished  to  make  a  settlement  of 
any  kind  of  personal  property,  the  doctrine  of  equity  is 
at  once  resorted  to.  The  propert}'-  is  assigned  to 
trustees,  in  trust  for  A.  for  his  life,  and  after  his 
decease  in  trust  for  B.,  &c.  This  assignment  to  the 
trustees  vests  in  them  the  whole  legal  interest  in  the 
property  ;  and  at  law  they  are  held  to  be  absolutely 
entitled  to  it ;  for  the  Statute  of  Uses  (t)  has  no  appli- 
cation to  any  kind  of  personal  estate.     But  in  equity 


(n)  Fearne,  Cont.  Rem.  402. 

(0)  Ibid.  404. 

(p)  FMndall  v.  Russell,  3  Meriv, 
190  ;  Andrew  v.  Andrew,  1  Coll. 
€90; 

(q)  Fearne,  Cont.  Rem.  406. 
See  lie  Tritton,  5  Times  L.R.  687. 


()•)  Ante,  pp.  27,  138,  139. 

(s)  Stats.  36  &  37  Vict.  c.  66, 
s.  16  ;  37  &  38  Vict.  c.  83  ;  38  & 
39  Vict.  c.  77. 

it)  27  Hen.  VIIL  c.  10  ; 
Williams  R.  P.  164,  17tli  ed. 
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the  trustees  are  compellable  to  pay  the  entire  income 
to  A.  for  his  life,  and  after  his  decease  to  B,,  and  so  on 
according  to  the  trusts  of  the  settlement ;  and  if  B. 
should  alien  his  interest  during  the  life  of  A.,  the 
trustees  will  be  bound,  on  having  notice  of  the  dis- 
position, to  stand  possessed  of  the  property,  after  A.'s 
decease,  in  trust  for  the  alienee  (u). 

When  shares  in  joint  stock  companies  are  settled  in  Bonus. 
the  manner  above  mentioned,  it  sometimes  becomes  a 
question  whether  any  extraordinary  benefit  which  may 
be  divided  amongst  the  shareholders  by  way  of  bonus 
should  be  considered  as  capital  or  as  interest.  The 
general  principle  upon  which  such  questions  will  be 
determined  has  been  thus  stated  by  the  Court  of 
Appeal  {.(•)  : — 

"  Where  a  testator  or  settlor  directs  or  permits  the  subject  of 
his  disposition  to  remain  as  shares  or  stock  in  a  company,  which 
has  the  power  either  of  distributing  its  profits  as  dividend,  or  of 
converting  them  into  capital,  and  the  company  validly  exercises 
this  power,  such  exercise  of  its  power  is  binding  on  all  persons 
interested  under  him,  the  testator  or  settlor,  in  the  shares,  and 
consequently  what  is  paid  by  the  company  as  dividend  goes  to 
the  tenant  for  life,  and  what  is  paid  by  the  company  to  the 
shareholder  as  capital,  or  ajipropriated  as  an  increase  of  the 
capital  stock  in  the  concern,  enures  to  the  benefit  of  all  who  are 
interested  in  the  capital.  In  a  word,  what  the  comi)any  says 
is  income  shall  be  income,  and  what  it  says  is  capital  shall  be 
cajjital." 

A'  bonus  paid  as  dividend  belongs  to  the  tenant  for 
life.  But  if  appropriated  or  paid  as  capital,  the  bonus 
ought  to  be  invested  upon  the  trusts  of  the  settlement, 
and  the  income  only  paid  to  the  tenant  for  life  (y). 

Formerly  no  apportionment  was  made  of  annuities,  Apportion- 
ment of 

{u)  A  form  of  marriage  settle-  29  Ch.  D.  635,  6.53,  approved  12 

ment  of  stock  and  otlier  personal  App.  Cas.  385,  397.     And  see  the 

estate  upon  the  usual  trusts  will  cases  there  cited, 

be  found  in  Appendix  (C).  (y)  Re  Alshury,  45  Ch.  D.  237  ; 

{x)  llcBouch,  Sjjroulev.  Bouch,  Re  Armitarje,  1893,  3  Ch.  337. 
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tionment Act, 
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or  of  the  dividends  of  stocks  settled  in  trust  for  one 
peron  for  life,  with  remainder  to  another  ;  but  the  re- 
mainderman was  entitled  to  the  whole  of  the  annuity 
or  dividend  which  fell  due  next  after  the  decease  of 
the  person  entitled  for  life  (z).  If,  however,  an  annuity 
were  given  for  the  maintenance  of  an  infant  (a),  or  of  a 
married  woman  living  separate  from  her  husband  (6), 
the  necessity  of  the  case  was  considered  a  ground  for 
presuming  that  an  apportionment  was  intended.  The 
interest  of  money  lent  was  also  always  apportioned; 
for  though  the  payment  of  such  interest  be  made  half- 
yearly,  yet  it  becomes  due  de  die  in  diem,  so  long  as 
the  principal  remains  unpaid  (c).  But  an  Act  of 
William  IV.  (d)  provided  for  the  apportionment  of  all 
annuities,  dividends,  and  other  payments  made  payable 
or  coming  due  at  fixed  periods  (e)  under  any  instru- 
ment executed  or  will  coming  into  operation  after  the 
passing  of  the  Act  (/)  on  the  death  or  determination 
by  any  other  means  of  the  interest  of  a  person  entitled 
for  a  life  or  other  limited  interest  therein  (g).  Now, 
by  the  Apportionment  Act,  1870  {h),  all  rents,  annuities 


(z)  Pearly  v.  Smith,  3  Atk.  260 ; 
Shcrrard  v.  Shcrrard,  3  Atk.  502  ; 
Warden  v.  Ashhurner,  2  De  G.  & 
Sm.  366  ;  The  Queen  v.  The  Lords 
of  the  Trcasurij,  16  Q.  B.  357  ;  see 
Paton  V.  Shejypard,  10  Sim.  186. 

{a)  Hay  v.  Palmer,  2  P.  Wms. 
501  ;  1  Swanst.  349,  note. 

ib)  Howell  V.  Hanforth,  2  ^Y. 
Black,  1016. 

(c)  Edwards  v.  Countess  of  War- 
wick, 2  P.  AVms.  176  ;  Banner  v. 
Loive,  13  Ve.s.  135  ;  Re  Rogers's 
Trusts,  1  D.  &  S.  339. 

{d)  Stat.  4  &  5  Will.  IV.  c  22, 
passed  16th  June  1834.  By  s.  3, 
the  provisions  of  this  act  do  not 
apply  to  any  case  in  whicli  it  shall 
be  expressly  stipulated  that  no 
apportionment  shall  take  place, 
or  to  annual  sums  made  payable 
in  policies  of  assurance  of  any 
description.  The  Act  also  provi- 
ded for  the  apportionment  of  rents 


service  and  other  rents  ;  See  Wil- 
liams, R.  P.  125  and  notes  [n),  (o) ; 
but  made  no  apportionment  of 
rent  as  between  the  heir  or  devisee 
and  the  executor  of  a  tenant  in  fee 
simple  ;  Brown  v.  A7nyot,  3  Hare, 
173  ;  Beer  v.  Beer,  12  C.  B.  60  ; 
Re  Glulow,  3  K.  &  J.  789. 

(c)  See  Re  MaxwelVs  Trusts,  1 
K.  &  M.  610. 

(/)  See  Michell  v.  Michell,  4 
Beav.  549  ;  Knight y.  Bo ughtoii,  12 
Beav.  312;  IVard roper  \.  Outfield, 
10  Jur.  N.  S.  194. 

{g)  See  Browne  v.  Amyot,  3 
Hare,  173,182-3;  ii«  Cluloio,  3  K. 
&  J.  689  ;  Carter  v.  Taggart,  16 
Sim.  447  ;  Trimmer  v.  Dauby,  23 
L.  J.  Ch.  979  ;  Suttonv.  Ennis,  18 
W.  R.  882. 

{h)  Stat.  33  &  34  Vict.  c.  3.5,  s. 
2,  passed  1st  Aug.  1870 ;  Re  Clmc's 
Estate,  L.  R.  18  Eq.  213  ;  Latv- 
rcnce  v.  Laicrence,  26  Ch.  D.  795. 
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dividends  (I),  and  other  periodical  payments  in  the 
nature  of  income  (whether  reserved  or  made  payable 
under  an  instrument  in  writing  or  otherwise),  shall, 
like  interest  on  money  lent,  be  considered  as  accruing 
from  day  to  day,  and  shall  be  apportionable  in  respect 
of  time  accordingly.  The  apportioned  part  of  any  such 
rent,  annuity,  dividend  or  other  payment  shall  be  pay- 
able or  recoverable,  in  the  case  of  a  continuing  rent, 
annuity,  or  other  such  payment,  when  the  entire 
portion,  of  which  such  apportioned  part  shall  form  part, 
•shall  become  due  and  payable,  and  not  before ;  and  in 
the  case  of  a  rent,  annuity  or  other  such  payment 
determined  by  re-entry,  death,  or  otherwise,  when  the 
next  entire  portion  of  the  same  would  have  been  pay- 
able, if  the  same  had  not  so  determined,  and  not 
before  (k).  The  same  remedies  are  given  for  recover- 
ing the  apportioned  parts  as  might  have  been  used  for 
recovering  the  entire  portions  (Z).  TheAct  does  not  render 
apportionable  any  annual  sums  made  payable  in  policies 
of  assurance  of  any  description  (m),  or  extend  to  any 
oase  in  which  it  is  expressly  stipulated  that  no  ap- 
portionment shall  take  place  (n).  But  this  Act  extends 
the   rule  of  apportionment  to  the  case  of  a  deceased 

(i)  By  sect.  5,  tlie  word  "  divi-  in  the  nature  of  a  return  or  reim- 

■dends"  includes,  besides  dividends  Lursenient  of  capital;    See  Jones 

strictly   so   called,    all   payments  v.    Ogle,   L.    R.    8   Cla,    192  ;  Ec 

iiaade  by  the  name  of  dividends,  Griffith,  12  Ch.  D.  655. 

bonus   or  otherwise,    out   of  the  (A;)  Sect.  3. 

revenue  of  trading  or  other  public  '  (0  Sect.  4  provided  that  in  the 

companies,    divisible  between  all  caseof  an  entire  or  continuing  rent 

or  any   of  the  members  of  such  reserved  out  of  or  chai'ged  on  lands 

respective     companies,     whether  or  hereditaments  of  any  tenure,  the 

such   payments  shall  be   usually  persons  liable  to  pay  the  rent  and 

made,    or   declared  at   any  fixed  the  lands  or  hereditaments  shall 

time  or  otherwise  :  and  all  such  not  be  resorted  to  for  the  recovery 

■divisible   revenue   shall,    for    the  of  any   apportioned   part   of   the 

])urposes  of  the  Act,  bo  deemed  to  rent,  but  the  whole  rent  shall  be 

have  accrued,  by  equal  daily  in-  paid  to  the  person  who  would  have 

<^'rement   during   and   within  the  been  entitled  to  receive  the  same, 

•[leriod  for  or  in  respect  of  which  if  not  apportionable,  and  the  ap- 

the  payment  of  the  same  revenue  portioned  part  shall  be  recovered 

shall  be  declared  or  expressed  to  frona  him. 

be  made.     P.ut  the  word   "divi-  {vi)  Sect.  6. 

<lend  "  does  not  include  payments  {a)  Sect.  7. 
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person  absolutely  entitled  to  property,  giving  to  his 
executors  or  administrators  a  right  as  against  his  heir 
or  devisee  (o)  or  specific  legatee  (^:>),  to  an  apportioned 
part  of  the  income  up  to  the  time  of  his  decease. 

An  estate  tail,  such  as  that  created  by  a  gift  of  lands 
to  a  man  and  the  heirs  of  his  body  (q),  has  nothing 
analogous  to  it  in  personal  property.  An  estate  tail 
cannot  be  held  in  such  property  at  law,  neither  does, 
equity  admit  of  any  similar  interest.  A  gift  of  personal 
property  of  any  kind  to  A.  and  the  heirs  of  his  body 
will  simply  vest  in  him  the  property  given  (r).  And  in 
the  construction  of  wills,  where  many  informal  expres- 
sions are  allowed  to  vest  an  estate  tail  in  lands,  the 
general  rule  is,  that  expressions,  which  if  applied  to  real 
estate  would  confer  an  estate  tail,  shall,  when  applied  to- 
personal  property,  simply  give  the  absolute  interest  (s). 
The  same  effect  will  be  produced  by  a  gift  of  such  pro- 
'  perty  to  a  man  and  his  heirs.  The  words  "  heirs,"  and 
"  heirs  of  his  body,"  are  quite  inapplicable  to  personal 
estate;  the  heir,  as  heir,  has  nothing  to  do  with  the 
persona]  property  of  his  ancestor.  Such  property  has 
nothing  hereditary  in  its  nature,  but  simply  belongs  to 
its  owner  for  the  time  being.  Hence,  a  gift  of  personal 
property  to  A.  simply,  without  more,  is  sufficient  to 
vest  in  him  the  absolute  interest  {t).  Whilst,  under  the 
very  same  words,  he  would  acquire  a  life  interest  only 
in  real  estate  (u),  he  will  become  absolutely  entitled  to 
personal  property.     Thus  a  gift  of  lands  to  A.  for  life^ 


(o)  Cci-pron  v.  Cainon,  L.  R.  17 
Eq.  288  ;  Hasluck  v.  Pcdlcy,  L.  R. 
19  E(].  271  ;  Constable  y.Gonstahlc, 
11  Ch.  D.  681. 

{p)  Pollock  V.  Pollock,  L.  R.  18 
Eq.  329. 

(q)  See  Williams,  R.  V.  84, 
17tli  cd. 

(r)  Fearne,  Cont.  Rem.  461  ; 
463 ;  Doncastcr  v.  Uoncaster,  3 
Kay  &  J.  26. 


(s)  2  Jarm.  AVills,  ch  44,  p. 
1366,  5th  ed, 

(i)  B}jng  v.  Lord  Strafford,  5- 
Beav.  558  ;  affirmed,  nom  Hoare 
V.  Byiuj,  10  CI.  &  Fin.  508  ;  Pic 
Percy,  24  Ch.  D.  616  ;  see  also 
P,,e  Johnston,  Cockcrcll  v.  Earl  of 
Essex,  26  Ch.  D.  538. 

(zt)  Williams,  R.  P.  107,  141, 
194,  17th  ed. 
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and  after  his  decease  to  B.,  gives  to  B.  a  mere  life 
interest  in  remainder  expectant  on  the  decease 
of  A.  (y) ;  unless  indeed  the  gift  be  made  by  will 
subsequently  to  the  Wills  Act  (x).  But  a  gift  of 
personal  property  to  A.  for  life,  and  after  his  decease 
to  B.,  gives  to  B.  a  vested  equitable  interest  in  the 
corpus  or  body  of  the  fund,  to  which  he  becomes 
absolutely  entitled,  subject  only  to  A.'s  life  interest  ; 
and  the  circumstance  of  B.'s  dying  in  the  lifetime  of  A. 
would  be  immaterial  (?/). 

It  is  true  that  in  deeds  and  other  legal  iustrumentsit  Use  of  the 
is  usual  to  transfer  personal  estate  absolutely,  by  the  tutors,  ad- 
use  of  the  words  "  executors,  administrators  and  assigns."  ministrators, 

,  .      ,     .  1  and  assigns. 

As  real  estate  is  conveyed  to  a  man,  his  hen-s  and 
assigns  (z),  so  personal  property  is  assigned  to  him,  his 
executors,  administrators  and  assigns.  The  executor  or 
administrator  is,  as  we  shall  see,  the  person  who  becomes 
legally  entitled  to  a  man's  personal  estate  after  his  de- 
cease ;  in  the  same  manner  that  a  man's  heir  or  assign 
becomes  entitled  to  his  real  property.  But  the  analogy 
extends  no  further.  There  is  no  necessity  for  the  use 
of  these  terms  (a)  as  there  is  for  the  employment  of  the 
word  "  heirs  "  {z).  These  terms,  however,  are  constantly 
employed  in  conveyancing  as  words  of  limitation  of  an 
absolute  interest ;  and  a  rule  has  sprung  np  with  respect 
to  their  construction  similar  to  the  rule  in  Shelley's  case,  Rule  in  Shel- 
by which  the  word  "  heirs,"  when  following  a  life  estate  ^y^'^^^^- 
given  to  the  ancestor,  is  merely  a  word  of  limitation, 
giving  to  such  ancestor  an  estate  in  fee  (h).  Thus,  if 
money  or  stock  be  settled  in  trust  for  A.  for  life,  and 
after  his  decease  in  trust  for  his  executors,  adminis- 

(v)  Goodfitic  d.  FdcJiardsv.  Ed-  142,  193-4,  17th  ed. 

vionds,  7  T.  R.  635.  («)  Elliott  v.  Davenport,    1  P. 

{x)  Stat.  7.  "Will.  IV.  &  1  Vict.  Wms.  84.     See  Earl  of  Lonsdale 

c.  26,  s.  23.  V.    Countess   of  Berchtoldt,    Kay, 

(y)  Benyon  v.  Maddison,  2  Bro.  646. 

C.  C.  75.  {h)  See   Williams,    R.    V.    316, 

(c)  See   Williams,    R.    P.   141,  17th  ed. 
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Rules  as  to 
contingent 
remain  dei's  do 
not  apply  to 
contingent 
dispositions 
of  personal 
property. 


trators  and  assigns,  A.  will  be  simply  entitled  abso- 
lutely (c) ;  in  the  same  manner  as  the  gift  of  lands  to  A. 
for  his  life,  with  remainder  to  his  heirs  and  assigns, 
gives  him  an  estate  in  fee  simple.  But  as  the  rule,  so 
far  as  it  applies  to  personal  property,  is  not  founded  on 
the  same  strict  principle  as  the  rule  in  Shelley's  case,  a 
gift  of  such  property  to  the  executors  or  administrators 
(not  adding  assigns)  of  a  person  who  has  taken  a  pre- 
vious life  interest  is  sometimes  construed  as  oivino;  him 
no  further  interest  in  such  property  (d) ;  whilst,  under 
the  same  circumstances,  the  word  "  heirs  "  in  a  gift  of 
real  estate  would  have  given  him  the  fee  simple. 

As  no  estates  can  subsist  in  personal  property,  it 
follows  that  the  rules,  on  which  contingent  remainders 
in  freehold  lands  depend  for  their  existence,  have  never 
had  any  application  to  contingent  dispositions  of  per- 
sonal property.  Such  dispositions  partake  rather  of  the 
indestructible  nature  of  executory  devises  and  shifting 
uses.  Thus  a  gift  of  lands  to  A.  for  his  life,  and  after 
his  decease  to  such  son  of  A.  as  shall  first  attain  the 
age  of  twenty-one  years,  creates  a  contingent  remainder, 
which,  before  the  passing  of  the  Act  to  amend  the  law 
as  to  contingent  remainders  (<?),  would  have  failed  in 
the  event  of  no  son  of  A.  having  attained  the  pre- 
scribed age  at  the  time  of  his  decease  (/).  The  reason 
of  this  failure  depended  on  the  ancient  rule,  that  there 
must  always  be  some  defined  owner  of  the  feudal  pos- 
session ;  and,  consequently,  between  the  time  of  the 
death  of  A.  and  the  time  of  his  son's  attainino'   the 


(c)  Co.  Litt.  54  b  ;  Hamcs  v. 
Hames,  2  Keen,  6J(3  ;  Graff  ley  v. 
Humpagc,  1  Beav.  4b  ;  IIoiccll  v. 
Gaylcr,  5  Beav.  157  ;  Mcryon  v. 
Collctt,  8  Beav.  386  ;  Morris  v. 
Howes,  4  Have,  599  ;  Mackenzie  v. 
Macl'cnzie,  3  Mac.  &  G.  559. 

{d)  IVallis  V.  Taylor,  8  Sim. 
241  ;  see  1  Beav.  52  ;  Daniel  v. 
Dudley,  1  Pli.  1  ;  Attorney-Gene- 


ral V.  Malkin,  2  Ph.  64  ;  Alger  v. 
Parrott,  L.  R.  3  E([.  328. 

{e)  Stat.  40  &  41  Vict.  c.  33  ; 
AVilliams,  K.  P.  333,  378-9,  17th 
ed. 

(/)  Festiwiv.  Allen,  12  M.  & 
W.  279  ;  5  Hare,  573  ;  Holmes  v. 
Prescott.  10  Jur.,  N.  S.  507  ;  12 
W.  R.  636. 
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age  of  twenty-one  years,  some  owner  of  the  freehold 
ought  to  have  been  appointed,  in  wliom  the  feudal  pos- 
session might  continue  {g).  Personal  property,  how- 
ever, has  evidently  nothing  to  do  with  these  feudal  rules 
relating  to  possession.  If,  therefore,  a  gift  be  made  of 
personal  property  to  trustees,  in  trust  for  A.  for  his  life, 
and  after  his  decease,  in  trust  for  such  son  of  A.  as  shall 
first  attain  the  age  of  twenty-one  years ;  or  if  a  term 
of  years  be  bequeathed  to  A.  for  his  life,  and  after  his 
decease  to  such  son  of  A.  as  shall  first  attain  the  age  of 
twenty-one  3'ears  ;  it  will  be  immaterial  whether  or  not 
the  son  attain  the  age  of  twenty-one  years  in  the  life- 
time of  his  father.  On  his  attaining  that  age,  he  will 
become  entitled  quite  independently  of  his  father's 
interest.  His  ownership  will  spring  up,  as  it  were,  on 
the  given  event  of  his  attaining  the  age.  But  as  the  Limit  to 
indestructible  nature  of  these  future  dispositions  of  ^^^^g"^?^^jjg^' 
personal  estate  might  lead  to  trusts  of  indefinite  dura- 
tion, the  rule  of  perpetuities,  which  confines  executory 
interest  within  a  life  or  lives  in  being,  and  twenty-one 
years  afterwards,  with  a  further  allowance  for  the  time 
of  gestation,  should  it  exist  (/t),  applies  equally  to  per- 
sonal as  to  real  estate.  And  the  further  restrictions  on  Restraint  on 
the  accumulation  of  income  imposed  by  the  Thellusson ' 
Act  (i),  and  the  Accumulations  Act,  1892  {j ),  apply 
to  trusts  for  the  accumulation  of  the  income  of  personal 
estate  as  well  as  real. 

Equitable  interests  in  personal  property  of  a  future  Powers, 
kind    may  be  created  through  the  instrumentality   of 
powers,  in  a  similar  manner,  and  to  the  same  extent,  as 
future  estates  in  land  {h).     Thus  stock  in  the  funds  may 

((j)  Antr,  p.  346,  n.  (c).  (j)  Stat.  55  &  06  Vict.  c.  58  ; 

(h)  Williams,  R.  P.   374,  375,  Williams,  R.  P.  lix.  (postscript), 

17th  ed.  17th  ed. 

(i)  Stat.  39  &  40  Geo.  IH.  e.  {k)  See  Williams,  R.    P.   350, 

98;  Williams,    R.    P.    377,   17th  17th  ed. 
ed. 
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without 
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sideration, 
the  property 
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subject  to 
debts  of 
appointor. 


be  vested  in  trustees  upon  such  trusts  as  B.  shall  b}'  any 
deed  or  by  his  "will  appoint,  and,  in  default  of  and  until 
any  such  appointment,  in  trust  for  C,  or  upon  any  other 
trusts.  Here  C.  will  have  a  vested  interest  in  the  stock, 
subject  to  be  divested  or  destroyed  by  B.'s  exercising 
his  pov^er  of  appointment ;  and  B.,  though  not  owner  of 
the  stock,  has  power  to  dispose  of  it  by  deed  or  will,  and 
may  if  he  please  appoint  to  himself ;  in  which  case  the 
trustees  will  be  bound  to  transfer  it  to  him.  If  the 
powers  should  not  be  exercised  by  B.,  C  will  then  be 
entitled  absolutely  ;  and  will  not,  as  was  formerly  the 
case  with  respect  to  lauded  property,  be  subject  to 
judgment  debts  incurred  by  B.  (l),  or  to  any  other  of 
his  debts.  But  if  B.  should  exercise  his  power  by  deed 
without  valuable  consideration,  or  by  will,  in  favour  of 
a  third  jDerson,  the  stock  so  appointed  will  be  con- 
sidered in  equity  as  part  ■  of  the  assets  of  B.  the  ap- 
pointor, and  would  be  subject  to  the  demands  of  his 
creditors  in  preference  to  the  claim  of  the  appointee  (m), 
B.'s  own  property  must,  however,  be  first  exhausted 
in  satisfying  his  liabilities  (n). 


Baukruptcj'.  In  case  of  bankruptcy,  as  we  have  seen,  the  trustee 
in  bankruptcy  is  enabled  to  exercise  for  the  benefit  of 
the  creditors  all  such  powers  in,  over,  or  in  respect  of 
property  as  might  have  been  exercised  by  the  bankrupt 
for  his  own  benefit  at  the  commencement  of  the  bank- 
ruptcy, or  before  his  discharge,  except  the  right  of 
nomination  to  a  vacant  ecclesiastical  benefice  (o). 


Rules 

respectinff 


The  rules  respecting  the  necessity  of  a  compliance 


(Z)  See  Williams,  E.  P.  350,  351 
&  n.  (p)  17th  cd. 

(m)  Lassdls  v.  Cormvallis,  2 
Vern.  465  ;  Bainton  v.  Ward,  2 
Atk.  172.  The  doctrine  applies 
also  to  appointments  of  real  estate  ; 
Williams,  R.  P.  351,  17th  ed. 

(n)  Fleming    v.    Buchanan,    3 


De  G.  M.  &  G.  976,  979;  2  Jarm. 
Wills,  1431-2,  5th  ed. 

(o)  Ante,  pp.  237,  240.  Stats. 
32  &  33  Vict.  c.  71,  ss.  15  (4), 
25  (5)  ;  12  &  13  Vict.  c.  106, 
.s.  147  ;  and  6  Geo.  IV.  c.  16, 
s.  77,  had  a  similar  eliect. 
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with  the  terms  and  formalities  of  the  power  (p),  and  the  powers  over 
relief  afforded  by  the  Court  on  the  defective  exercise  of  I'^^l  *^«}'itc 
a  power  (q),  apply  as  well  to  personal  as  to  real  property,  powers  over 
Powers  over  personal  estate  may  also  be  exercised  by  y,^ypyj.jy 
women,   without  their  husbands'  consent,  and  also  in 
favour  of  their  husbands,  in  the  same  manner  as  powers 
over  land  (7*),  indeiDendentl}^  of  the  provisions  of  the 
Married   Women's   Property   Act,    1882  (s)  ;  and   the 
provision  of  the  Wills  Act,  which  requires  wills   made 
in   exercise    of  powers   to   be   executed   and  attested 
like  all  other  wills  (f),  applies  equally  to  powers  over 
personal  estate.     A  general  bequest  of  personal  estate 
will  also  now  include   any  personal  estate  which  the 
testator  may  have  only  a  power  to  appoint  as  he  may 
think  fit,  in  the  same  manner  as  a  general  devise  of 
real  estate  will  comprise  real  estate  subject  to  any  such 
power  (u). 

A  frequent  instance  of  the  employment  of  a  power  Appointment 
over  personalty  occurs  in  the  case  of  children's  portions,  of  children  s 

L  J  r  portions. 

which  are  usually  settled  on  all  the  children  equally, 

subject  to  a  power  given  to  the  parents  to  appoint  the 
shares  in  a  different  manner.  When  such  a  power  is 
exercised,  the  shares  previously  vested  in  the  children 
are  divested  from  them,  and  new  shares  are  vested  in 
them  by  the  operation  of  the  power.  Formerly,  if  such 
a  power  were  so  worded  as  not  to  authorize  an  exclusive 
appointment  to  some  or  one  of  the  children,  it  was  held 
by  the  Court  of  Chancery,  as  a  rule  of  equity,  that  each 
child  ought  to  have  a  substantial  share  ;  and  an  appoint- 
ment to  any  child  of  a  very  small  share  was  called  an 

illusory  appointment,  and  was  held  void  {x).     But  this  niasory 

ap^)omtnients, 

(p)  See  ^Villiams,   K.  T.  352,  (t)  See   Williams,    R.    V.    3b:>, 

17tli  ed.  17tli  ed. 

{q)  Ibid.  354.'  («)  Ibid.  .357  ;   see  Phillips  v. 

{)•)  Ibid.  356.  Cai/laj,  43  CIi.  D.  222. 

{s)  Stat.  45  &  4(5  Viet.  c.  75,  s.  {x)  1  Sugd.   Pow.  568,  ct  scq.  ; 

1,  sub-s.  1.     See  AVilliams's  Cou-  449,  Stli  ed.  ;  Chance  ou  Powers, 

■veyancing  Statutes,  373,  3S3-3S6.  396  ct  scq. 
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doctrine  having  given  rise  to  difficulties  and  family  dis- 
putes, from  the  uncertainty  of  the  question  what  was 
The  doctrine  too  small  or  what  a  sufficient  share,  the  meddlesome 
abolShed"''''  tloctrine  of  equity  on  this  point  was,  in  the  year  1830, 
abolished  by  Act  of  Parliament  {y) ;  and  now  the  ap- 
pointment of  any  share,  however  small,  cannot  be  set 
aside  on  the  ground  of  its  being  illusory.  The  Act 
extends,  as  did  the  doctrine,  to  real  estate  as  well  as 
personal ;  but  landed  property  is,  from  its  nature,  seldom 
cut  up  into  little  portions. 

Exclusive  Although  no  appointment  was,  since  this  Act,  void 

appointment,   ^     being-  illusorv,  yet  where  an  exclusive  appointment 

when  void.  «  -^ '  -^  .  i  i  • 

was  not  authorized,  any  appointment,  by  which  any 
object  of  the  power  would  be  entirely  excluded,  was 
until  the  year  1874  still  void.  Thus,  if  1,000^.  were 
o-iven  to  A.,  B.,  and  C  in  such  shares  as  their  father 
should  appoint,  and  in  default  of  appointment  to  them 
equally,  an  appointment  of  ,900L  to  A.  would  have  been 
good,  as  100^.  would  remain  to  be  equally  divided 
between  the  three  {z),  of  which  B.  and  C.  would  get 
each  one-third  (a).  But  a  subsequent  appointment  of 
the  remaining  100/.  to  B.  would  have  been  void,  as 
altogether  excluding  Q,  who  was  equally  an  object  of 
the  power  {h).  Now,  by  an  Act  of  1874  (c)  no  appoint- 
ment which  shall  thereafter  be  made  in  exercise  of  any 
power  to  appoint  any  property,  real  or  personal,  amongst 
several  objects,  shall  be  invalid  at  law  or  in  equity  on 
the  ground  that  any  object  of  such  power  has  been 
altogether  excluded  ;  but  every  such  appointment  shall 
be  valid  and  effectual,  notwithstanding  that  any  one  or 
more  of  the  objects  shall  not  thereby,  or  in  default  of 


Xew  enact- 
nieut. 


(V)  Stat.  11  Geo.  IV.  &  1  WiU. 
IV.' c.  46,  16th  July,  1830. 

{z)  Young  v.  Waterpark,  13 
Sim.  202. 

{a)  Wilson  v.  Pigcjott,  2  Ves. 
iuu.  351  ;  JFombuxU  v.  Hanrott, 
14  Beav.  143.    See  Foster  v.  Caut- 


Icy,  6  De  Ge.x,  M.  &  G.  55  ;  Bul- 
tcel  v.  Plunimer,  L.  R.  6  Ch. 
160. 

{b)  2  Ves.  jmi.  355. 

(c)  Stat.  37  &  38  Vict.  c.  37, 
s.  1,  passed  30th  of  July,  1874. 
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appointment,  take  a  share  or  shares  of  tlio  property 

subject  to  such  power  (d).     It  is  customary,  however, 

in  modern  settlements  to  give  to  parents  a  power  of 

appointment    in    favour    of  any    one    or    more  of  the 

children  exclusively  of  the  others.     And  in  order  that 

those,  to  whom  appointments  have  been  made,  should 

not  obtain  more  than  may  have  been  intended  for  them, 

it  is  generally  provided  that  no  child  taking  any  share 

of  the  fund  under  any  appointment  shall  be  entitled  to 

any  share  in  the    part  unappointed  without  bringing 

his  or  her  share  into  hotchpot,  and  accounting  for  the  Hotchpot. 

same  accordingly.     Under  such  a  provision.  A.,  in  the 

instance  above  given,  would  not  be  entitled  to  any  share 

in  the  lOOZ.  unappointed,  without  also  agreeing  to  a 

like    division  of  his    900Z.    amongst    himself  and    the 

others.     The  clause  of  hotchpot  operates  favourably  to 

the  representatives  of  those  children  who  may  happen 

to  die  before  any  appointment  shall  have  been  made  to 

them.     For  when  a  power  is  given  to  appoint  amongst  Xo  appoint- 

children,  no  appointment  can  be  made  to  the  executors  ™*^'I*  "r""  ^^ 

.    .         ^  ^  made  to  exe- 

or  administrators  of  those  who  may  have  died  (e)  ;  so  cutors  or  ad- 
that  such  executors  or  administrators  cannot  possibly  "J^Jg^ce^ser 
take  more  than  the  aliquot  part  given  to  the  deceased  objects. 
child  in  default  of  any  appointment ;  whilst  the}-  may 
be  partially  or  totally  excluded   even  from  that  by  a 
partial  or  complete  exercise  of  the  power  of  appoint- 
ment in  favour  of  the  surviving  children,  or  even  of  a 
single  survivor.    When  the  appointment  is  partial  only, 
the  executors  or  administrator  of  a  deceased  child  will 
under  the  hotchpot  clause,  divide  the  fund  unappointed 
with  the  other  children,  to  whom  no  appointment  may 

{d)  By  sect.    2   it  is  provided  ded,  or  some  cue  or  more  object 

that  nothing  ill  the  Act  contained  or  objects  of  the  power  sluill  not 

shall  prejudice  or  affect  any  pro-  be  excluded. 

vision  in  any  deed,   will  or  other  (c)  Boyle    v.     The    Bi.ihop     of 

yistrument   creating  any   power,  Pctcrho)-ouijh,    1    Ves.   jun.    299  • 

Avhich  shall  declare  the  amount  or  Jiicketts  v.  Lo/ius,  4  You.  &  Coll. 

the  share  or  shares  from  which  no  519. 
object  of  the  power  shall  be  exclu- 
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liave  been  made  ;  whereas,  without  such  a  clause,  the 
children  to  whom  appointments  may  have  been  made 
would  be  equally  entitled  to  participate  in  the  part  un- 
appointed  (f ). 


Appointment 

amongst  a 
class. 


Children. 


Nephews. 


Yonngei 
children. 


AVhen  a  power  is  given  to  appoint  property  amongst 
a  particular  class,  no  portion  of  the  fund  can  be  ap- 
pointed in  favour  of  any  person  who  is  not  a  member 
cf  that  class;  and  any  appointment  to  such  person  will 
accordingly  be  void.     Thus,  if  the  power  be  to  appoint 
the  property  to  all   or  any  of  the  cldldren  of  the  ap- 
pointor in  such  manner  as  he  may  think  fit,  no  interest 
in  the  property  can  be  appointed  to  any  grandchild 
of  the  appointor  ;  for  a  grandchild  is  not  an  object  of 
the  power  (g).     So  if  the  power  be  to  appoint  amongst 
nephews  or  grandnephews,  those  only  can    take   any 
shares  who  answer  that  description  (Ji).     Again,  if  the 
power  be  to  appoint  portions  amongst  younger  children, 
nothing  can  be  taken  by  a  younger  son  who  afterwards 
becomes  the  eldest  by  the  decease  of  his  elder  brother  (i) ; 
although  if  he  should  have  actually  received  any  share 
in  the  money  whilst  a  younger  son,  he   will  not  be 
obliged  to  refund  it  on  becoming  the  eldest  (k).     The 
word   "younger,"    however,   is   not,    in   parental   pro- 
visions (l),  taken  literally,  but   as   meaning  any  child 
who  may  not  be  entitled  to  the  family  estate.     There- 
fore a  daughter,  who  may  be  the  eldest  child,  would  be 
considered   as  a  proper  object  of  a  power  to  appoint 
amongst   the   younger    children,   whilst    her   younger 
brother,  being   the   eldest  son  entitled  to  the  family 


(/)  irUson  V.  I'ifK-loH,  2  Yes 
jun.  351  ;  WornhicJl  v.  Ilanrutf, 
14  Beav.  143  ;  Walmslcy  v. 
Vcmghan,    1    De   G.    &   J.    114. 

(g)  Alr/xandcr  v.  Alexander,  2 
Ves.  sen.  640  ;  Bridowv.  Wardc, 
2  Ves.  jun.  336. 

{h)  Falkntr  v.  JUitlcr,  Amb. 
514  ;  Waring  v.  Lcc,  8  Beav.  247. 

(i)  Chadwick  v.  Dolcmcm,  Vern. 


528  ;  Lord  Tci/aJiam  v.  JFchb,  2 
Yes.  sen.  198  ;  (/;■«(/  v.  Ea7-l  of 
Limerick,  2  De  G.  &  S.  370. 
See  Sandcman  v.  3Lackenzic,  1 
J.  &  H.  613. 

(^•)  2  Sugd.  Vow.  293  ;  680,  8th 
ed. 

(/)  Hall  V.  ffcu-cr,  Anib.  203  ; 
Lydduii  V.  EllisoH,  19  Beav.  565. 
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•estate,  would  not  be  allowed  to  participate  (in).  And  in 

the  same  manner  a  second  son  becoming  the  eldest,  but 

not  obtaining  the   family  estate,  would  be  allowed  a 

share  {n).    A  power  to  appoint  amongst  children  living  ChUdcn  voUrr, 

at  their  father's  decease  includes  a  child  en  ventre  ,§((,  *^* '"''''''^" 

mere  (o). 

In  some  cases  where  the  power  only  authorizes  an  When  an  ap- 
appointment   amongst   children,    an    appointment    in  tiie'lssiieTo/'^ 
favour  of  the  issue  of  a  child  may  be  sustained  as  being,  a  child  is 
in  effect,  first  an  appointment  to  the  child,  and  then  an  ° 
assignment  by  such  child  in  favour  of  his  issue  (2^).  But 
this,  of  course,  can  only  be  done  when  the  child  is  of 
age,  and  is  a  party  to  and  executes  the  deed  by  which 
the  appointment  is  made.     And  the  more  regular  plan 
in  such  cases  is,  for  the  father  first  to  make  the  appoint- 
ment in  favour  of  the  child,  and  then  for  the  child  to 
make  an  assignment  of  the  fund  appointed  to  trustees 
in  trust  for  his  children  in  the  manner  intended. 

An  appointment  by  a  father  in  favour  of  his  child,  in  Appointnipnt 
-exercise  of  a  power  for  that  purpose,  ought  to  be  made  nf^st^HorL 
for  the  benefit  of  the  child  who  is  the  object  of  the  pro-  for  his  own 
vision,  and  not  indirectly  for  the  benefit  of  the  father 
who  makes  the  appointment,  or  of  any  other  person. 
Accordingly,  any  exercise  of  the  power  under  a  bargain  Fraud  on  the 
for  or  even  with  a  view  to  the  benefit  of  the  appointor,  P^^^'*^'- 
or  of  any  other  person  than  one  of  the  objects  of  the 
power,  will  be  considered  as,  in  technical  phrase,  a  fraud 
on  the  power  and  will  be  void  (q).     But  when  there  is 

(m)  Picrso'ii  v.  Garnet,  2  Bio.  C.  244. 
C.  38  ;  Hciicagcv.  Hualukc,  2  Atk.  (^>)  Routlcdge  v.  Dorril,  2  Yes. 

456  ;  Bade  v.  Bcalc,   1  P.   Wms.  jun.  357  ;  West  v.  Bcrncy,  1  Russ. 

244.  &    My.    431,    439;    Goldsmid   v. 

(71)  Spencer  v.  Spencer,  8  Sim.  Goldsmid,  2  Hare,  187  ;  Limhard 

S7  ;  Macoubrey  v.  Jones,  2  Kay  &  v.  Grate,  1  My.  &  K.  1. 
J.  684  ;  Sing  v.  Leslie,  2  H.  &.  M.  (q)  Danhency    v.     Coclhurn,    1 

63.  ]\Ier.  626  ;  Palmer  v.  Wheeler,  2 

(0)   Bealc  V.  Bcale,   1  P.   Wms.  Ball  &  B.   18  ;    Jackson  v.  Jack. 

W.P.P.  A  A 
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no  evidence  that  the  appointment  is  made  under  a 
bargain  for  the  benefit  of  the  father,  although  there 
may  be  strong  suspicion  that  such  is  the  case,  th& 
appointment  cannot  be  set  aside  (r).  Powers  of  ap- 
pointment amongst  children  usually  enable  the  parent 
to  fix  the  age  or  time  at  which  the  fund  appointed 
shall  vest  in  any  child.  But,  on  the  principle  just 
stated,  a  father  will  not  be  allowed  to  make  an  imme- 
diate appointment  to  an  infant  child,  for  the  sake  of 
becoming  himself  entitled  to  the  fund  appointed,  as  the 
child's  personal  representative,  in  the  event  of  its  de- 
cease (s).  An  appointment  to  an  infant  is  not,  however,, 
necessarily  void  on  account  of  the  circumstance  that 
the  father  who  has  made  the  appointment,  will  become 
entitled  to  the  property  appointed  in  the  event  of  the 
child's  decease  (t). 

Perpetuity  to  In  the  exercise  of  powers  of  appointment  amongst 
Leavoiaedin  children,  care  should  be  taken  not  to  postpone  the 
of  powers.  vesting  of  their  shares  to  a  period  which  may  exceed 
the  limits  allowed  by  the  law  of  perpetuity  (u).  Whei^ 
the  power  of  appointment  is  a  general  power,  enabling 
the  appointor  to  make  a  disposition  in  favour  of  any 
object  he  may  please,  the  property  is  evidently  not  tied 
up  so  long  as  such  a  power  exists  over  it ;  and  neither 
the  reason  nor  the  rule  wdiich  forbids  a  perpetuity  has- 
any  application  till  some  settlement  is  made  in  exercise 
of  such  a  power.  In  such  a  case,  therefore,  the  limits 
of  perpetuity  commence  from  the  time  of  the  appoint- 
ment {x).  But  where  the  power  of  appointment  is  to  be 

mi,    1    Dm.    91;     Thnmpfioti    v.  Un^s.  &^l.  io6  ;  Lor/f  Sa.ndidcJi's 

Simpson,  2 :^o.  kLn.t.U0;To2yJiam  case,    cited   11  Ves.  479;  Gee  v. 

V.  Duke  of  Portland,  1  De  G.  J.  &  Gurncy,  2  Coll.  486. 
S.  517  ;  il  H.  L.  C.  32  ;  Pryorv.  (/!)  Butcher  v.  Jackson,  14  Sim. 

P7'yor,  2  De  G.  J.  &  S.  20.5. '  4i4;Fearon  v.  Dcshrisay,  14  r>eav. 

{r)  M'Quecii   v.    Farquhar,   11  635  ;  Henty  v.  IVrey,  21  Ch.  D. 

Yes.  467  ;  Hamilton  v.  KirvMn,  2  332. 
Jo.  &  Lat.  393;  Camphcllw.Homc,  (u)  See  ante,  p.  347. 

1  You.  &  Coll.  N.  C.  664.  {x)  1  Sugd.  Pow.  249,  495;  395, 

(s)  Gunynghamc  v.  ThurJow,  1  8th  ed.  ;  Rous  v.  Jackson,  29  Ch. 
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exercised  only  in  favour  of  a  particular  class  of  objects, 
the  property  subject  to  the  power  is  evidently  already 
tied  up  in  favour  of  that  class.  The  limits  of  perpetuity 
are  therefore  in  this  case  to  be  reckoned,  not  from  the 
time  of  the  exercise  of  the  power,  but  from  the  date  of 
its  creation.  The  interests  given  by  the  power  must,  for 
this  purpose,  be  regarded  as  if  they  had  been  inserted 
in  the  settlement  by  which  the  power  was  created  ;  and 
if  STich  interests  would  have  been  too  remote,  if  inserted 
in  the  original  settlement,  they  will  be  too  remote  when 
given  in  exercise  of  the  power  (?/).  Tims  a  person 
having  a  general  power  of  appointment  by  will  over  a 
fund,  may  by  his  will  appoint  a  share  of  it  in  flivour  of 
any  unborn  cliild  of  his  own,  to  be  vested  in  such  child 
on  his  attaining  the  age  of  twenty-three  years.  The 
limit  of  perpetuities  is  reckoned  from  the  time  of  the 
appointment,  which  in  this  case  is  the  death  of  the 
appointor,  when  his  will  begins  to  take  effect.  The 
child  must  necessarily  then  be  born,  or  en  ventre  sco 
mere,  and  the  child's  life  is  accordingly  the  life  then  in 
being  within  which  the  share  must  necessarily  vest. 
But  if  by  a  marriage  settlement  a  fund  be  settled  in 
trust  for  the  father  for  his  life,  and  after  his  decease  in 
trust  for  the  children,  in  such  shares  a,s  he  shall  appoint 
by  his  will,  he  cannot  make  an  appointment  in  favour 
of  any  unborn  child,  to  be  vested  on  his  attaining  the 
age  of  tv/enty-three  years.  For  in  this  case  the  limit 
of  perpetuities  counts  from  the  date  of  the  settlement, 
when  the  property  was  first  tied  up  for  the  benefit  of 
the  children  ;  and  this  limit  would  be  exceeded  if  the 
child  should  not  attain  the  given  age  within  twenty-one 
years  after  the  decease  of  the  father,  who  was  the  life 
in  being  at  the  date  of  the  settlement.     And  the  rule 

D.  521  ;  Ee  Flower,  55  L.  J.  Ch.  2  ;  1  Sugd.  Fow.  498  ;  396,  8tli 

200  ;  fituart  v.  Babington,   27  L.  ed.  ;  Iloutlcdgc  v.  Doiril    2  Ves 

R.  Ir.  Ch.  551.  jun.  357.  ' 

{y)  Co.  Litt.  271  b,  n.  (1),  vii. 

A  A  2 
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is,  that  every  limitation  which  may  exceed  in  duration 
a  hfe  or  lives  in  being,  and  twenty-one  years  afterwards 
(allowing  for  the  period  of  actual  gestation),  is  void  as 
tending  to  a  perpetuity  {z). 


The  Courts 
lean  to  vested 
interests. 


Vesting  of 
portions 
charged  on 
land. 


When  personal  property  is  directed  to  be  paid  to  any 
persons  at  a  future  time,  the  leaning  of  the  Court  is 
always  in  favour  of  vested  interests ;  that  is  to  say,  the 
Courts  lean  to  that  construction  which  will  give  to  the 
parties  a  present  assignable  and  transmissible  right  to 
that  which  is  not  payable  till  a  future  time.  Thus  if 
a  legacy  be  given  to  a  person  to  be  payable  when  he 
attains  the  age  of  twenty-one  years,  the  legacy  is  con- 
sidered to  be  immediately  vested,  and  will  accordingly 
be  payable  to  the  administrator  of  the  legatee  in  case  he 
should  die  under  age  («).  So  if  personal  estate  be  settled 
in  trust  for  A.  for  life,  and  after  his  decease  for  all  his 
children  in  equal  shares,  each  of  his  children  will  be 
entitled  to  a  share,  whether  such  child  survive  his 
parent  or  not,  and  although  such  child  should  die  in 
infancy  (6).  If,  however,  the  property  should  consist 
of  money  charged  on  land  or  other  real  estate,  such  as 
the  portions  of  younger  children  when  the  family  estate 
is  entailed  on  the  eldest  son,  the  rule  is  different ;  and 
if  any  of  the  children  should  die  before  the  time  when 
his  or  her  portion  becomes  payable,  it  will,  in  the 
absence  of  special  provision  to  the  contrary,  sink  into 
the  land  for  the  benefit  of  the  estate  (c). 


Vestini^of  in-       In  the  settlement  of  personal  property  upon  children 
terests  given    ^]^gj.^  ^re  two  plans,  either  of  which  maybe  adopted 
with  respect  to  the  vesting  of  the  interests  given.     The 
one  plan  is,  to  vest  the  interests  of  the  children  in  thera 


to  children. 


(;;)  See  Williams,  R.  P.  375, 
376,  17th  ed. 

(a)  2  Black.  Comm.  513  ;  Co. 
Litt.  237  a,  note  (1). 

{h)  Skcij  V.  Barnes,  3  Mer.  335  ; 


TcmiildonY.  Warrington,  13 Sim. 
267.  See  Swallow  v.  Binns,  1 
K.  &  J.  417. 

(c)  Co.  Litt.  237  a,  n.  (1).     Ses 
Evxns  V.  Scott,  1  H.  L.  43,  57. 
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immediately  as  tliey  come  into  being,  divesting  from 
each  of  them  proportionate  shares  as  others  are  born, 
and  also  divesting  the  sliares  altogether  in  favour  of  the 
others,  in  the  event  of  the  decease  of  any  s6n  under  age, 
or  of  any  daughter  imder  age  and  -without  having  been 
married.  The  other  plan  is,  to  vest  the  interests  given 
only  in  those  who,  being  sons,  attain  the  age  of  twenty- 
one  years,  or,  being  daughters,  attain  that  age  or  marry 
under  it ;  and  this  is  the  plan  now  usually  adopted  (d). 
So  far  as  the  corpus  of  the  fund  is  concerned,  the 
result  of  each  of  these  plans  is  the  same,  the  property 
being  ultimately  divided  only  amongst  those  children 
who,  being  sons,  live  to  come  of  age,  or,  being  daughters, 
come  of  age  or  previously  marry.  But  with  regard  to 
the  income  of  the  fund  the  plans  are  different.  In  the 
first  case,  the  income  belongs  to  the  children  whilst 
under  age  ;  but  in  the  second,  no  interest  either  in  the 
income  or  in  the  principal  is  given  during  minority,  or, 
in  the  case  of  daughters,  until  marriage  under  age. 
In  the  first  case,  therefore,  if  the  father  be  dead,  the  jMaintenance 
income  will  be  payable  to  the  guardian  of  the  children  '^j^'j^^ 
toward  their  maintenance  and  education  ;  but  in  the 
second  case,  there  was  formerly  no  provision  for  these 
purposes  in  the  absence  of  express  directions.  Such 
directions,  therefore,  were  in  such  case  always  inserted, 
with  a  provision  for  the  accumulation  of  the  surjilus 
income  by  way  of  increase  of  the  principal.  If,  how- 
ever, the  provision  were  made  by  a  parent,  or  by  a 
person  in  loco  loaventis  (e),  or  if  the  whole  property 
were  ultimately  to  go  amongst  the  children  (/),  or  if 
the  persons  entitled,  in  the  event  of  the  children  not 
living    to   attain    vested    interests,    should    agree  (g), 

{d)  See    "Williams    on     Settle-  (/)  Haley  v.  Bannister,  4  Mad. 

ments,  160,  162  :  Davidson,  Prec.  275  ;  Errat  v.   Barloiv,    14  Ves. 

Conv.    iii.    166,    3rd  ed.  ;  Appx.  202. 

(C),  j)ost.  {g)  Turner  v.    Turner,   4  Sim. 

(c)  Chambers   v.    Goldwin,     11  430;  Cannings  v.  Flotcer,  7  Sim. 

Ves.  1  ;  Martin  v.  Martin,  L.  R.  523. 
1  E(i.  369. 
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Statutory 
power  as  to 
maintenance. 


the  Court  would  direct  the  income  to  be  applied  for 
the  children's  maintenance  in  the  absence  of  sufficient 
provision  for  that  purpose,  and  even  in  the  face  of  an 
express  direction  to  accumulate  the  income  (A).  The 
Conveyancing  Act  of  1881  contains  provisions  (/)  pur- 
porting to  authorize  trustees  holding  any  property  in 
trust  for  an  infant,  either  for  life,  or  for  any  greater 
interest,  and  whether  absolutely,  or  contingently  on  his 
attaining  the  age  of  twenty-one  years,  or  on  the  occur- 
rence of  any  event  before  his  attaining  that  age,  to 
apply  the  income  of  that  property,  or  any  part  thereof, 
for  or  towards  the  infant's  maintenance,  education  or 
benefit.  In  consequence  of  the  construction  now  placed 
upon  these  j^ro visions  (A:),  it  appears  sufficient  to  rely 
upon  them  in  drafting  instruments  intended  to  carry 
out  the  latter  mode  of  settlement  above  referred  to,  or 
in  any  case  in  which  a  gift  of  property  is  made  in  trust 
for  an  infant  or  a  class  of  infants  contingently,  in  such  a 
way  that  upon  the  happening  of  the  contingenc}^  the 
intermediate  income,  from  the  date  of  the  gift  until  the 
happening  of  the  contingency,  will  go  to  the  donee  or 
donees  as  well  as  the  principal.  But  if  the  gift  of  the 
principal  be  so  made  as  not  to  carry  with  it  the  inter- 
mediate income,  such  income  cannot  be  applied  under 
the  Act  for  infants'  maintenance  (/). 


{h)  Grccnicdl  v.  Grccnwdl,  5 
Ves.  194. 

{i)  Stat.  44  &  45  Viet.  c.  41, 
s.  43,  which  applies  to  instiuuient.s 
coming  into  operation  before  or 
after  the  commencement  of  the 
Act,  but  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed 
in  such  instruments,  and  subject 
to  the  }irovisions  thereof,  see  Re 
Thatcher's  Trusts,  26  Ch.  D.  426. 
Somewhat  similar  i)ro visions  with 
regard  to  maintenance  were  made 
by  "Lord  Cranworth's  Act,"  stat. 
23  k  24  Vict.  c.  145,  ss.  26,  33  : 
but  these  provisions  applied  only 
to  deeds  executed  and  wills  exe- 


cuted or  confirmed  or  revived  by 
codicil  executeel  on  or  after  the 
28th  Aug.  1860  ;  and  they  were 
repealed  by  the  Act  of  1881.  See 
Ec  Cotton,  1  Ch.  D.  232  ;  Re 
George,  5  Ch.  D.  837. 

{k)  Re  Holfurcl,  10  Times  L.  R. 
496,  dispersing  the  doubts  raised 
hy  Re  Jeffcni,  1891,  1  Ch.  671; 
Re  Burton's  Will,  1892,  2  Ch.  38  ; 
Re.  Adams,  1893,  1  Ch.  329  ;  Re 
Caldwell,  W.  N.  1894,  p.  13. 

[l]  Re  Judkin's  Trusts,  25 
Ch.  D.  743  ;  Re  Dickson,  29  Ch.  D. 
331  :  see  Re  Clements,  1894,  1 
Ch.  665. 
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In  marriage  settlements  a  life  interest  is  usually  and  ^Eainicuancc 
properly  given  to  the  father  and  mother ;  so  that  no  ti,^!- "fatheVs" 
provision  is  required  for  the  maintenance  of  the  children  lifetime, 
until  after  the  decease  of  the  survivor.  But  with 
regard  to  powers  or  trusts  for  the  maintenance  of  infant 
■children  during  their  father's  lifetime,  the  general  rule 
is  that  they  arc  to  be  used  with  a  view  to  the  benefit 
of  the  infants,  and  not  of  the  father  {m).  If,  therefore, 
the  father  be  of  ability  to  maintain  his  children  suit- 
ably out  of  his  own  resources,  the  Court  will  decline  to 
■order  the  power  or  trust  for  their  maintenance  to  be 
•exercised  (n).  And  if  a  discretion  in  the  matter  of  the 
application  of  income  for  infants'  maintenance  in  their 
father's  lifetime  be  given  to  trustees,  it  appears  that 
they  ought  to  consider  whether  the  father  is  of  ability 
to  maintain  his  children  suitably  before  applying  the 
income  for  the  infant's  maintenance  (o).  But  if  trustees 
be  expressly  empowered  to  apply  income  for  infants' 
maintenance,  without  reference  to  their  father's  ability 
to  maintain  them,  then  they  may  exercise  their  dis- 
cretion in  the  matter  without  considering  the  question 
of  the  father's  ability  (^>).  And  where  it  is  intended 
that  trustees  should  so  exercise  their  discretion,  express 
•directions  to  that  effect  should  always  be  inserted  in 
the  instrument  creating  the  trust.  If,  however,  a 
marriage  settlement,  to  which  the  father  was  a  party, 
but  which  gave  him  no  life  interest  in  the  settled  pro- 
perty, contain  an  imperative  trust  for  the  maintenance 
of  the  children  in  his  lifetime  out  of  the  income,  then 
the  income  will  be  directed  to  be  ajoplied  for  their 

(to)    JFilsoii  V.  Turner,  22  Ch.  1  Ch.  324. 
D.  521,  524.  (o)  See  lliompsonr.  Griffin,  Cr, 

(n)  Jackson  v.  Jackson,   1  Atk.  &  Ph.    317  ;    IVHsoii  v.    Turner, 

513,    51.5  ;     Butler  v.  Butler,    3  22  Ch.  D.  521  ;   Jlc  Lofthousc,  29 

Atk.   58,  60  ;    Darlcy  v.  Darley,  Ch.  D.  921,  932;  Ec  Bryant,  1894, 

ib.  399  ;  Hughes  v.  Hughes,  1  Bro.  1  Ch.  324  ;  Lewin  on  Trusts,  659, 

C.   C.  387  ;  Maherley  v.   Turton,  9th  ed. 

14Ves.  499;  Thomjjson  v.  Griffin,  (p)  Brophy  \.   Bellamy,  L.  R. 

Cr.  &  Ph.  317  ;  Lucknoivv.Broivn,  8  Ch.  798. 
12  Jur.  1017  ;  Be  Bryant,   1894, 
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maintenance,  irrespective  of  liis  ability  to  maintain 
them  (q) ;  thougli  if  a  settlement  made  under  similar 
circumstances  contain  only  a  mere  power,  or  a  dis- 
cretionary trust  for  the  infants'  maintenance,  the  case 
falls  within  the  general  rule  (r).  Where  the  mother 
of  infant  children  is  left  a  widow,  it  is  not  the  practice 
of  the  Court  to  inquire  into  her  ability  to  maintain 
them,  before  directing  the  exercise  of  a  power  or  trust 
for  their  maintenance  (s).  But  the  Court  has  declined 
to  interfere  with  the  exercise  of  trustees'  discretion, 
where  they  refused  to  exercise  a  discretionary  trust  for 
infants'  maintenance,  on  the  ground  that  their  mother, 
who  had  been  left  a  widow,  and  had  married  again,  was 
well  able  to  maintain  them  suitably  out  of  her  separate 
property  {t).  When  two  funds  are  provided  for  the 
maintenance  of  an  infant,  it  is  frequently  difficult  to 
decide  to  which  fund  recourse  should  be  first  had.  The 
general  rule  is,  that  the  interest  of  the  infant  deter- 
mines the  order  of  application  (lo)  ;  but,  in  order  to- 
avoid  questions,  it  is  very  desirable,  when  two  funds 
are  provided  for  an  infant's  maintenance,  to  direct  that 
one  of  them  shall  be  in  aid  only  of  the  provision 
afforded  by  the  other.  The  statutory  power  with 
regard  to  maintenance  (x)  gives  a  discretion  to  the 
trustees  to  apply  the  income  of  the  infant's  property 
for  his  maintenance,  whether  there  be  any  other  fund 
applicable  to  the  same  purpose,  or  any  person  bound 
by  law  to  provide  for  the  infant's  maintenance  or 
education,  or  not. 

It  is  the  duty  of  trustees  where  the  purposes  of  their 


(q)  MundijY.  EarlHcnvc,  4  Bro. 
C.  C.  223  ;  Meaclicr  v.  Yomuj,  2 
My.  &  K.  490  ;  Stocken  v.  Stocken, 
4  My.  &  Cr.  95. 

(?■)  Thom2:>son  v.  Griffin,  Cr.  & 
Ph.  317  ;  Wilson  v.  Turner,  22 
Ch.  D.  521. 

(s)  Dour/las  v.  Andrcivs,  12 
Beav.    310  ;    Lewin    on   Trusts, 


660,  9th  ed. 

(0  Ec  Bryant,  1894,  1  Ch.  324. 

(m)  Foljambc  v.  WiUoughby,  2 
Sim.  &  Stu.  165  ;  Lygon  v.  Lord 
Coventry,  14  Sim.  41  ;  Martin  v. 
Martin,  L.  R.  1  Eq.  369. 

(;>:)  Stat.  44  &  45  Vict.  c.  41,  s. 
43  ;  ante,  p.  358. 
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trust  arc  of  a  permanent  nature,  as  in  the  case  of  trusts 
for  parents  for  their  lives,  and  afterwards  for  their 
children,  to  invest  the  funds  which  are  placed  under 
their  control  in  such  manner  as  is  specified  in  the 
instrument  creating  the  trust,  or  in  the  absence  of 
express  directions  as  to  investment,  in  securities  in 
which  trustees  are  by  law  authorized  to  invest  trust 
money  («).  Of  late  years  it  has  been  the  practice  in 
drawing  express  directions  for  the  investment  of  trust 
funds,  to  allow  a  much  wider  range  of  investment  than 
was  formerly  thought  prudent  (6).  The  range  of  invest- 
ment allowed  to  trustees  by  law  has  also  been  very 
considerably  extended,  and  the  Trustee  Act,  1893  (c), 
replacing  an  Act  of  1889  (d),  now  permits  trustees, 
unless  expressly  forbidden  by  the  instrument  creating 
the  trustj  to  invest  their  trust  funds  (e)  in  any  one  or 
more  of  a  long  list  of  specified  securities,  of  which  several 
could  not  previously  have  been  selected  for  the  invest- 
ment of  trust  money  without  express  authority. 

The  consent  of  the  persons  for  the  time  being  entitled  Consent  to 

I        •  PI  •  11  ■       1  •      cliange  of 

to  the  income  or  the  property  is  generally  required  in  investments 

settlements,  to  any  change  of  investment  which  the 

trustees  may  be  authorized  to  make ;  and  this  consent 

IS  sometimes  required  to  be  in  writing,  and  occasionally 

to  be  testified  by  deed.     Where  consent  is  required,  it 

must  be  given  previously  to  or  at  the  time  of  the  change 

of  investment  (/)  ;  for,  as  the  consent  is  required  as  a 

check  upon  the  trustees,  a  subsequent  consent,  when 

the  mischief  may  be  done,  is  evidently  unavailing.   The 

{a)  See  Levviu  on  Trusts,    ch.  {d)  Stat.  52  &  53  Vict.  c.  32, 

xiv.  sect.   4,  pp.  326   ct  seq.  9tli  s.  3. 
ed.  (c)  Sec  Hume  v.  Lopes,   1892, 

(J)  See  Davidson,  Prec.  Conv.  A.  C.  112. 
iii.  14  e<  scq.,  3rd  ed.  ;  i.  299,  5th  (/)  BatcmcDiv.  I>avks,S  Ma,dd. 

ed. ;  "Williams  on  Settlements,  170;  98;  Greeuhamv.  Gibhcson,  10  Bing. 

&  Appx.  (C)  post.  363;     Wiles  y.  Gresham,  2  Drew. 

(c)  Stat.   5«  &  57  Vict.   c.  53,  258. 
s.  1. 
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person  whose  consent  is  re([uired  is  not,  however,  the 
sole  judge  of  the  propriety  of  any  change  of  investment ; 
the  trustee,  by  virtue  of  his  office,  has  also  a  discretion  ; 
and  if  he  should  consider  the  investment  ineligible,  he 
may  refuse  to  make  it,  although  requested  so  to  do  by 
the  person  whose  consent  ought  to  be  obtained  {g).  But 
the  terms  of  the  instrument  may  require  the  trustees 
to  change  the  investments  at  the  request  of  any  given 
person  ;  and  in  this  case  they  will  generally  be  bound 
to  act  accordingly,  unless  the  circumstances  of  the  case 
should  be  such  as  were  evidently  not  contemplated  when 
the  settlement  Avas  made  (A). 

Investment  of  In  settlements  of  personal  property  authority  is  some- 
in  the  pur-'^^^  times  given  to  the  trustees  to  make  investments  in  the 
ihase  of  purchase  of  landed  estates.     As  land  devolves  in  a  dif- 

ferent manner  from  personal  property,  it  is  obvious  that 
a  simple  change  of  the  property  from  personalty  to  land 
■would  in  many  cases  materially  disarrange  the  destina- 
tion of  the  property.  Thus  if  a  person  entitled  under 
the  settlement  to  a  reversionary  interest  in  the  settled 
fund  should  have  died  intestate,  his  administrator  would 
be  entitled  to  such  interest  so  long  as  the  property  con- 
tinued to  be  personal,  but,  on  its  being  changed  into 
real  estate,  it  would  shift  to  his  heir-at-law.  In  order 
to  obviate  this  inconvenience,  it  is  so  contrived  that  the 
lands  to  be  purchased  should,  from  the  moment  the 
purchase  is  made,  be  considered  as  personal  property. 
To  effect  this  object,  the  lands  when  purchased  are 
directed  to  be  held  by  the  trustees  upon  trust  to  sell 
them,  with  the  consent  of  the  equitable  tenants  for  life, 
during  their  lives,  and  after  their  decease  at  the  dis- 
cretion of  the  trustees  (i).  This  trust  for  sale  converts 
the  lands  into   money  in  the  contemplation  of  equity ; 

{g)  Lcey.  Young,  'A  You.  &C0II.       Coll.  N.  C.  617  ;  Cadogan\.  Earl 
ISr.  C.  532.  of  Essex,  2  Drew.  227. 

(/i)  Boss  V.  Godsall,   1  You.  &  (i)  See  Appendix  C. 
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for  it  is  a  rule  of  C([uity,  that  whatever  is  agreed  to  be 

done  shall  be  considered  as  done  already.    In  the  words 

of  Sir  Thomas  Sewell  (/.;),  "  Nothing  is  better  established 

than  this  principle,  that  money  directed  to  be  employed 

in   the  purchase   of  land,  and  land  directed  to  be  sold 

and  turned  into  money,  are  to  be  considered  as  that 

species   of  property  into  which  they  are  directed  to  be 

converted  ;  and  this  in  whatever  manner  the  direction 

is  given,  whetlier  by  will,  by  way  of  contract,  marriage 

articles,  settlement  or  otherwise,  and  whether  the  money 

is   actually  deposited    or  only  covenanted  to   be  paid, 

whether  the  land  is  actually  conveyed  or  only  agreed  to 

be  conveyed.    The  owner  of  the  fund  or  the  contracting 

parties  may  make  land  money,  or  money  land."     And 

if  land  is  clearly  directed  to  be  sold,  the  circumstance 

that  the  consent  of  some  person  or  persons  is  required 

to  the  sale  will  not  prevent  the  immediate  conversion  of 

the   land   into  money  in  the   contemplation  of  equity, 

although  such  a  circumstance  may  often  cause  a  long 

postponement  of  the  period  of  its  actual  conversion  (l). 

Notwithstanding  a  trust  for  the  sale  of  land,  if  all  the  Election  tli 

parties   interested   should   be    of  full   age  (m),  and  if  Jfofi^e^golJ^ 

females  unmarried  (ii),  or  entitled  to  their  shares   for 

their  separate  use  or  as  their  separate  property  (o),  they 

may  elect  that  the  land  shall  not  be  sold  ;  and  after 

such  election  the  land  will  be  considered  as  real  estate 

in  equity  as  well  as  at  law  (p).     And  the  election  of  the 

parties  need  not  be  expressed  in  so  many  words,  but 

may  be  inferred  from  any  acts  by  which  their  intention 

is  clearly  shown  (q). 

(k)  In  FJ.eicJicr  v.  Ashhurner,  1  452. 

Ero.  C.  C.  499,  approved  by  Lord  (o)  Be  Davidson,  11  Ch.  D.  341. 

Alvanle.yin/r/ifZrfrtfcv.  Partridge,  (p)  Davics  v.  Ashford,  15  Sim. 

5  Ves.  396,  397.     See  also  Griffith  42,   and  see  He  Davcron,  1893,  3 

V.  Fdcketts,  7  Hare,  299.  Ch.  421. 

{I)  See    Lcchmcrc    v.    Em-l   of  (q)  Linf/eiiv.Sou-raij,lT.'WniS. 

Carlisle,  3  P.  Wm.s.  218,  219.  172  ;  Cookson  v.  Reaij,  5  Beav.  22; 

{m)  Vanv.Barnett,  19A^es.  102.  Ec  Davidson,  11  Ch.  D.  341  ;  and 

\n)  Oldham  v.  Hughes,  2  Atk.  see  Re  Davcron,  1893,  3  Ch.  421. 
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Trustees'  The  rule  of  equity,  which  formerly  obliged  persons 

receip  s.  paying  money  or  assigning  other  personal  property  to 

trustees  to  see  to  the  due  application  thereof  pursuant 
to  the  trust,  has  been  mentioned  in  the  writer's  treatise 
on  the  Law  of  Real  Property  (v) ;  and  so  have  the 
statutes,  under  which  such  persons  may  now  be  dis- 
charged from  this  obligation  by  the  receipt  in  writing 
of  the  trustees.  The  provisions  of  the  Conveyancing 
Act  of  1881  in  this  behalf  (s)  are,  however,  now  repealed 
and  re-enacted  in  the  Trustee  Act,  1893  (t). 

Appointment       When  a  trustee  dies,  or  desires  to  be  discharged  or 
of  new  becomes  incapable  of  acting,  it  is  generally  desirable  ta 

appoint  a  new  trustee  in  his  place  ;  and  the  means,  by 
which  this  object  may  be  effected,  in  the  case  of  trustf> 
of  personal  property,  are  exactly  the  same  as  in  the 
case  of  real  estate  (u).  Thus  the  jurisdiction  of  the 
High  Conrt  and  of  the  county  courts  to  appoint  new 
trustees  is  the  same  in  the  case  of  trusts  of  chattels 
personal  as  of  land  (v).  And  the  statutory  powers  of 
appointing  new  trustees  contained  in  Lord  Cranworth's 
Act  (w)  and  the  Conveyancing  Act  of  1881  (x)  applied 
to  trusts  of  personal  as  well  as  real  property  (y).  Before 
the  passing  of  the  former  statute  it  was  the  practice  to 
insert  express  powers  to  appoint  new  trustees  in  instru- 
ments creating  trusts  of  personalty  ;  subsequently  it 
has  been  usual  to  rely  on  the  statutory  power  (2).  The 
power  to  appoint  new  trustees  given  by  the  Convey- 
ancing Act  of  1881  is  now  replaced  by  a  similar  power 

(r)  P.  558,  17tli  ed.  tee  Act,  1893,  stat.  56  &  57  Vict. 

(s)  Stat.    44  &  45  Vict.  c.   41,  c.  53,  see  ss.  25,  46. 
s.  36.  {w)  Stat.  23  &  24  Vict.  c.  145, 

((!)  Stat.  56  &  57  Vict.   c.   53,  ss.  27,  34. 
s.  20.  (x)  Stat.  44  &  45  Vict.   c.  41, 

(ii)  See  AVilliams,  E.   P.  1880,  s.  31. 
17th  ed.  iy)  See  AVillianis,    R.    P.    180, 

(r)  Williams,    R.  P.  180,  &  n.  181,  17th  ed. 
(Z)  184,  17th  ed.     The  provisions  (:)  See  Davidson,   Prec.  Conv. 

ofthe  Trustee  Acts,  1850  and  1S52,  iii.  228,  720,   721,  3rd  ed.  ;  Wil- 

are  now  consolidated  in  the  Trus-  liams'sConveyancing Statutes,  17 7. 


OF  SETTLEMENTS   OF   PERSONAL  PROPEllTV.  365 

contained  in  the  Trustee  Act,  1883  (a).  This  power, 
it  may  be  observed,  is  discretionary  ;  and  need  not  be 
exercised  so  lonsj  as  there  remains  a  single  trustee 
capable  of  executing  the  trust  (6).  The  retirement  of  Retirement 
a,  trustee  must  be  effected  in  the  same  way,  whether  °  ^^i''^'-'®' 
the  trust  be  of  real  or  personal  estate  (c)  ;  and  the  pro- 
visions of  the  Conveyancing  Act  of  18>S1  (d)  enabling 
a  trustee  to  be  discharged  by  deed,  where  more  than 
two  trustees  remain  to  execute  the  trust  (c)  are  now  re- 
enacted  in  the  Trustee  Act,  1893  (e). 

A  mere  appointment  of  a  new  trustee  is  no  more  A^estinj,'  trust 
sufficient  to  invest  him  with  the  ownership  of  the  trust  ^™r^',[;i  "^ 
property,  in  the  case  of  personalty,  than  to  give  him  continuing 
the  legal  estate  in  the  case  of  realty  (/),  Personal 
•estate,  of  which  a  new  trustee  has  been  appointed,  must 
therefore  be  duly  vested  in  the  new  and  continuing 
trustees  (g).  Formerly,  this  was  always  accomplished 
by  the  ordinary  modes  of  transfer  of  chattels  (Jt).  But 
now,  by  the  Trustee  Act,  1893  (i),  where  a  deed  by 
which  a  new  trustee  is  appointed  to  perform  any  trust 
•contains  a  declaration  hi/  the  appointor  to  the  effect 
that  any  estate  or  interest  in  any  chattel  subject  to  the 
trust,  or  the  right  to  recover  and  receive  any  debt  or 
•other  thing  in  action  so  subject,  shall  vest  in  the  persons 
who  by  virtue  of  the  deed  become  and  are  the  trustees 
for  performing  the  trust,  that  declaration  shall,  without 
any  conveyance  or  assignment,  operate  to  vest  in  those 

[a)  Stat.  56  &  57  Vict.  c.    53,  s.  11. 
s.  10.  (/)  See   Williams,   E.   P.    182, 

{b)  See  Warhurton  v.   Sandt/s,  17tli  ed.  ;  IVarburlon  v.   Saiuli/n, 

14  Sim.  622  ;  stat.  56  &  57  Vict.  14  Sim.  622. 

■c.   53,   s.   22,   replacing  44  k  45  (g)  See  stat.  56  &.  57  Vict.  c.  53, 

Vict.    0.    41,    s.    38  ;    Williams's  s.  10  (2d). 

Couveyauciug    Statutes,    194 — 8,  (A)  See  Davidson,   Prec.  Conv. 

341.  iv.  612,  619—621,  3rd  ed. 

(c)  See  AVilliams,    R.   P.    182,  (i)  Stat.   56  &  57  Vict.  c.   53, 

17th  ed.  s.   12,  re-enacting  44  &  45  Vict. 

{d)  Stat.   44   &  45  Vict.    c.  41,  c.  41,  s.  34,  and  also  dealing  with 

s.  32.  the  vesting  of  land  ;  see  AVilliams, 

(c)  Stat.  56  k.  57  Vict.   c.   53,  11.  P.  182,  17th  ed. 
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persons,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  that  estate,  interest  or  right.  And  where  a  deed 
by  which  a  retiring  trustee  is  discharged  under  this 
Act  contains  a  similar  declaration  hy  the  retiring  and 
confinuinff  trustees,  and  hy  the  otJcer  jjerson,  if  any, 
empowered  to  ajrpoint  trustees,  that  declaration  shall 
have  a  similar  effect.  Such  vesting  declarations  are 
now  frequently  employed  ;  but  they  are  not  applicable 
to  any  share,  stock,  annuity,  or  other  property  transfer- 
able only  in  books  kept  by  a  company  or  other  body, 
or  in  manner  prescribed  by  or  under  Act  of  Parlia- 
ment {k) ;  and  such  property  must  be  expressly  assigned 
to  the  new  and  continuing  trustees  according  to  its 
ordinary  mode  of  transfer  (I). 

It  is  not  always  possible  to  obtain  the  concurrence  of 
a  superseded  trustee  in  transferring  stock  or  shares  to 
new  and  continuing  trustees.  To  meet  difficulties  of 
this  kind  it  is  provided  by  the  Trustee  Act,  1893  (m), 
replacing  enactments  of  the  Trustee  Acts,  1850  and 
1852  (n),  that  in    any    of  the  cases  stated   below  (o),. 

(A-)  See  ante,  pp.  41,  271,  279, 
284,  289. 

{I)  A  conveyance  or  transfer 
made  for  efiectnating  the  appoint- 
ment of  a  new  trustee  is  charged 
witli  a  stamp  duty  of  10s.  ;  stat. 
54  &  55  Vict.  c.  39,  s.  62,  re-phac- 
ing  33  k  34  Vict.  c.  97,  s.  78  ;  see 
Hadgctt  x.  The  Comviissioners  of 
Inland  Revenue,  3  Ex.  D.  46. 

(m)  Stat.  56  &  57  Vict.  c.  53, 
s.  35. 

{n)  Stats.  13  &  14  Vict.  c.  60, 
ss.  22—27,  31,  35,  37  ;  15  &  IG 
Vict.  c.  55,  ss.  3—6. 

(o)  (i.)  Where  the  High  Court 
appoints  or  has  appointed 
a  new  trustee  ;  and 
(ii. )  Where  a  trustee  entitled 
alone  or  jointly  with  ano- 
ther person   to   stock   or 
a  chose  in  action  : — 
(a)  is  an  infant ;  or 
.     .         (b)  is  out  of  the  jurisdic- 
tion of  the  High  Court ; 


(c)  cannot  be  found  ;  or 

(d)  neglects  or  refuses  to 
transfer  stock  or  receive 
the  dividends  or  income 
thereof,  or  to  sue  for  or 
recover  a  chose  inaction 
according  to  the  direc- 
tion of  the  person  abso- 
lutely entitled  thereto- 
for  28  days  next  after 
a  request  in  writing  has 
been  made  to  him  liy 
the  person  so  entitled  ; 
or 

(e)  neglects  or  refuses  to 
transfer  stock  orreceive 
the  dividends  or  income 
thereof  for  28  days  next 
after  an  order  of  t!ie 
High  Court  for  that 
purpose  has  been  served 
on  him  ;  or 

(iii.)  Where  it   is   micertain 
whether  a  trustee  entitled 
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the  High  Court  may  make  an  order  vesting'  the 
right  to  transfer  or  call  for  a  transfer  of  stock, 
or  to  receive  the  dividends  or  income  thereof,  or 
to  sue  for  or  recover  a  chose  in  action,  in  any 
such  person  as  the  court  may  appoint.  Whore, 
however,  the  order  is  consequential  on  the  appoint- 
ment by  the  Court  of  a  new  trustee,  the  right  shall 
be  vested  in  the  persons  who,  on  the  appointment, 
are  the  trustees.  And  where  the  person  wliose  right 
is  dealt  with  by  the  order  was  entitled  jointly  with 
another  person,  the  right  shall  be  vested  in  that  last 
mentioned  person,  either  alone,  or  jointly  with  any 
other  person  Avhom  the  Court  may  appoint.  In  all  cases 
where  a  vesting  order  can  be  so  made,  the  Court  may, 
if  it  is  more  convenient,  appoint  some  proper  person  to 
make  or  join  in  making  the  transfer.  And  the  person, 
in  whom  the  right  to  transfer  or  call  for  the  transfer 
of  any  stock  is  vested  by  an  order  of  the  Court 
under  this  Act,  may  transfer  the  stock  to  himself 
or  any  other  person,  according  to  the  order  (j)). 
The  above  provisions  of  the  Trustee  Act,  189o(f/), 
relate  to  fully  paid  up  shares  as  well  as  stock,  and  also 
to  any  fund,  annuity  or  security  transferable  in  books 
kept  by  any  company  or  society,  or  by  instrument  of 
ti'ansfer,  either  alone  or  accompanied  by  other  form- 
alities, and  any  share  or  inter-est  therein  (V).  As  wo 
have  seen  (.s),  where  a  lunatic  is  entitled  to  any  stock 
or  chose  in  action  upon  trust,  either  alone  or  jointly 
with  another,  or  as  legal  personal  representative  of  a 
deceased  person,  the  judge  in  lunac}^  is  empowered  to 
make  similar  vesting  orders  (0- 

alone  or  jointly  with  cano-  (q)  Stat.  56  &  57  Vict.  c.  5-3, 
tlicr  person  to  stock  or  a  s.  50.  Tliese  provisions  also  re- 
chose  in  action  is  alive  or  late  to  shares  in  ships  registered 
dead.  nnderthe  Merchant  Shipping  Acts 
In    this    Act     the     expression  {ante,    p.   107),   as   if  they   were 

"trustee"   appears  to   include  a  stock. 

personal   representative  of  a  de-  (r)  See  ante,  pp.  41,  271,  279 

ceased  person  ;  see  sect.  50.  284,  289. 

(jo)  See  lie  Gregson,  1893,  3  Ch.  (.s)  Ante,  p.  273. 

233.  (f)  Stat.  53  Vict.  c.  5,  s.  13G 
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Trustees'  The  office  of  trustee  of  a  settlement  is  one  involving 

costs  and  re-    oreat  responsibility,  and  frequently  much  trouble,  with- 
sponsibilitics.   »  ^  -".  r  .        .        ■  ^ii  :i^ 

out  any  remuneration  ;  for  a  trustee  is  not  allowed  to 

Solicitor  can-  make  a  profit  of  his  trust.  And  if  he  be  a  solicitor, 
not  charge  for  jjg  cannot  receive  payment  for  his  professional  trouble 
troul.le.°"'^  incurred  in  the  business  of  the  trust  (u),  unless  he 
be  authorized  to  receive  such  payment  by  the  instru- 
iTient  creating  the  trust  (x),or  expressly  stipulate  before 
accepting  the  office,  that  he  shall  be  permitted  to  charge 
for  his  services  (y),  or  unless  his  charges  be  voluntarily 
paid  by  the  cestui  que  trust  with  full  knowledge  that 
they  might  have  been  resisted  {z).  But  a  trustee  may 
charge  against  the  trust  property  all  costs  and  expenses 
properly  incurred  in  the  conduct  of  the  trust  («).  And 
it  has  been  held,  that  in  the  event  of  a  suit  being 
brought  against  the  trustees,  one  of  the  trustees,  being 
a  solicitor,  may  be  employed  by  his  co-trustees,  and  may 
make  the  usual  charges  against  them,  provided  the 
amount  of  the  costs  be  not  thereby  increased  (h).  And 
every  trustee  is  allowed  in  a  suit  his  full  costs,  as 
between  solicitor  and  client  (c).  But  his  right  to  costs 
may  be  forfeited  by  his  negligence  or  misconduct  (d)  ; 
or  he  may  even  be  made  to  pay  the  costs  of  the  other 
parties  (e).  As  the  trustee  has  the  legal  title  to  the  pro- 
perty, he  is  often  enabled,  if  fraudulently  inclined,  to 

(u)  Moore  v.  Froicd,    3  My.  &  Gord.    664  ;    Clack  v.   Carlon,    7 

Craig,  45  ;  Fraser  v.   Palmer,   4  Jur.,  N.  S.  441  ;  Re  Cursellis,  33 

Yonf&Coll.  515;  Collins  v.  Carey,  Ch.  D.  160,  34  Cli.  D.  675.     See, 

2  Beav.  128  :  Bainhriggc  v.  Blair,  however,    Lincoln  v.  Windsor,    9 

8   Beav.   588  ;  Todd  v.    Wilson,  9  Hare,  158  ;  Lyon  v.  Baker,  5  De 

Beav.  486  ;  iJc  Co?-.scZ/is,  33  Ch.  D.  Gex   k   Sm.    622;   Broiighton  v. 

160,  34  Ch.  D.  675  ;  see  Ex  parte  Browjhton,  5  De  Gex,   M.    k  G. 

Neivton,  3  De  Gex  k  Sm.  584.  160. 

(j')  See  Be  Chapide,  27   Ch.   D.  (c)  2  Fonh.  Eq.  176.     See  also 

584.  Turner  v.   Hancock,    20   Ch.    D. 

{y)  Re  SJierwood,  3  Beav.  388  ;  303. 
see  Moore  v.  Froivd,  3  My.  &  Cr.  (d)  Can^nhelly.  Camphell,2'My. 

48.  k   Craig,  25  ;  Howard  v.  Rhodes, 

(z)  Stanes  v.   Parker,   9  Beav.  1  Keen,  581. 
385.      See    Gomley   v.    TFood,    3  {e)    Wilson  v.   Wilson,  2  Keen, 

Jones  &  Lat.  678.  249  ;   Willis  v.  HIscox,   4  My.  & 

(rt)  See  Jessel,  M.    II.    Turner  Craig,  197:  Firmiii  v.  Pulham,  2 

V.  Hancock,  20  Ch.  D.  303,  305.  De  Gex  k  Sm.  99. 

(6)  Cradock  v.  Piper,  1  Mac.  & 
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sell  it  or  spend  it  for  his  own  benefit.  It  is,  therefore, 
highly  proper  that  his  conduct  should  be  ncarrovvly  scruti- 
nized, and  that  he  should  be  invariably  ]>uni3hcd  for 
any  breach  of  faith.  But  the  Courts  of  E([uity  (/)  go 
further  than  this,  and  punish,  with  almost  equal 
severity,  his  neglect  of  duties,  which  in  many  cases  he 
scarcely  knows  that  he  has  undertaken.  Thus,  if  a 
trustee,  by  his  negligence  or  misplaced  confidence  in  his 
co-trustee,  gives  him  an  opportunity  to  commit  a  breach 
of  trust,  of  which  opportunity  the  co-trustee  avails  him- 
self, the  innocent  trustee  Avill  be  made  to  replace  the 
whole  of  the  fund  abstracted  by  the  other  (g).  So,  if 
the  trustee  should  depart  from  the  letter  of  his  trust, 
as  by  investing  the  trust  fund  in  an  unauthorized 
manner  (h),  although  with  an  honest  desire  to  benefit 
the  parties  interested,  he  will  be  liable  to  make  good, 
out  of  his  own  pocket,  any  loss  which  such  departure 
may  have  occasioned  (i).  And  if,  being  ignorant  of 
law,  he  should  give  himself  up  entirely  to  his  profes- 
sional adviser,  ho  may  still  suffer  from  the  mistake  of 
his  solicitor  or  counsel  (j)  ;  and  in  such  a  case  he  will 
scarcely,  perhaps,  see  the  justice  of  the  remark  that 
he  might  (had  he  known  how)  have  chosen  a  wiser 
solicitor,  or  a  more  learned  counsel  (k).  In  all  ordinary 
settlements,  clauses  used  to  be  inserted  for  the  indem- 
nity and  reimbursement  of  trustees,  to  the  effect  that 

(/)  Ante,  pp.  25—27,  138,  139 ;  Knott  v.  Cottee,  16  Beav.  77  ;  Koh- 

Williams,  R.  P.  153—8,  17th  ed.  msoiiv.  Robinson,  1  DeG.  i\[.  &  G. 

((j)  Lord     Shiphrook    v.    Lord  247  ;    Lcaroyd    v.     Whitdcy,    12 

EinchinbrooJc,  11  Ves.  252;  Brkc  App.  Cas.  727,  733  ;  Re  Somerset, 

V.  Sfol-es,  11  Ves.  319  ;  Hanhury  1894,  1  Ch.  231. 

V.  Kirkland,  3 Sim.  265  ;  BaotliY.  [j)    Willis  v.  Hiscox,  4  lly.  & 

Booth,  1  Beav.   125  ;  Broadhurst  Craig,  107  ;  Angicry.  Stannard,  3 

V.    Balguy,    1  You.  &  Coll.  N.  C.  My.  &  Keen,  566  ;  Hampshire  v. 

16  ;  Styles  v.   Guy,  1  Mac.  &  G.  Bradley,  2  Coll.  34  ;   Bovlton  v. 

422  ;  Dix  v.  Burford,    19    Beav.  Beard,  3  De  Gex,  IL   &  G.  608  ; 

409  ;  Lercis  v.   NoJibs,   8  Cli.   D.  Selborne,  C.    Stott  v.   Milne    25 

531.  Ch.  D.  710,  714.     See,  however, 

(/()  See  ante,  p.  361.  Poole  v.  Pass,  1  Beav.   600  ;  Hoi- 

(0  Driver  v.  Scott,  4  Russ.  195  ;  ford  v.  Phip2)s,    3  Beav.   434  ;  4 

Pride    V.    Fooks,    2   Beav.    430 ;  'Beav.  475. 

JVatts  V.  Girdlestone,  6  Beav.  188  ;  {k)  3  i\ly.  &  Keen,  572. 

W.P.P.  B   B 
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they  should  not  be  answerable  the  one  for  the  other  of 
them,  or  for  signing  receipts  for  the  sake  of  conformity, 
or  for  involuntary  loss  ;  and  that  they  might  reimburse 
themselves  out  of  the  trust  funds  all  costs  and  expenses 
incurred  in  relation  to  the  trust.  But  these  clauses, 
though  often  very  highly  valued  by  trustees,  really 
afforded  them  little,  if  any,  further  protection  than  they 
would  have  been  entitled  to,  if  left  to  the  ordinary  rules 
New  enact-  of  equity  (l).  An  Act  of  1859  directed  that  these 
clauses  should  be  deemed  to  be  contained  in  every  in- 
strument creating  a  trust,  either  expressly  or  by  impli- 
cation (m) ;  and  it  has  since  become  unusual  to  insert 
them  (n).  And  now  the  Trustee  Act,  1893  (o),  gives 
directly  to  every  trustee  the  same  indemnity  and  right 
to  reimbursement  as  was  given  by  implication  under 
the  Act  of  1859.  The  hardship  of  the  rules  of  equity 
upon  trustees,  who  have,  without  any  dishonest  inten 
tion,  committed  a  breach  of  trust,  has  been  mitigated 
by  the  Trustee  Act,  1888  (p).  This  Act  enables  (q) 
trustees  to  plead  any  statute  of  limitation  (r),  and  where 
no  statute  of  limitation  is  applicable,  the  same  lapse  of 
time  as  would  bar  a  simple  contract  debt  (s),  as  a  bar 
to  any  action  or  proceeding  against  them,  except  where 
the  claim  is  founded  upon  any  fraud  or  fraudulent 
breach  of  trust,  to  which  the  trustee  was  party  or  privy, 

(I)  Femvick    v.     Grccwcll,     10  3  &  4  Will.  IV.  cc.  27,  42  ;  37  & 

Beav.  412;  Bruinridge  y.  Brum-  38  Vict.    c.   57;   post.  Part.  iv.  ; 

ridge,  27  Beav.  5.  See  also  He  AVilliams,  R.  P.  532 — 6  ;  17tli  ed.' 
Speight,  Speight  v.  Gaunt,  '2:2.  Ch.  (s)  I.e.,    six  years,  as   a  rule  ; 

D.  727  ;  9  App.  Cas.  1.  stat.  21  Jac.  I.  c.  16,  ss.    3,    17, 

{m)  Stat.  22  &  23  Vict.   c.  35,  amended  by  19  &  20  Vict.  c.   97, 

s.  31.  ss.    10,  12  ;  jjost,   Part  iv.     Such 

(?i)  See  Davidson,   Prec.  Conv.  time  runs,  to  bar  a  breach  of  trust, 

iii,  246 — 252,  721,  3rd  ed.  against  a  married  woman  entitled 

(o)  Stat.    56  &  57  Vict.    c.    53,  in  possession  for  her  separate  use, 

s.  24.  whetherwith  or  witliout  a  restraint 

{p)  Stat.  51  &  52  Vict.  c.  59.  upon  anticipation  (see^^o.s^,  Pt.  iii. 

Iq)  Sect.    8.     See   Be  Boivden,  Ch.  v.),  but  does  not  begin  to  run 

45  Ch.  D.  444  ;  Re  Swain,  1891,  against    any    beneficiary,    unless 

3  Ch.  233  ;  Re  Somerset,  1894,   1  and  until  his  or  her  interest  shall 

Ch.  231.  be  an  interest  in  posscssiun  ;  stat, 

(r)  See  stats.  21  Jac.  I.  c.  16  ;  51  &  52  Vict.  c.  59,  s.  8  (1  b). 
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or  is  to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee,  or  previously  received  by 
him  and  converted  to  his  own  use.  And  by  another 
provision  of  the  same  Act  (t)  now  re-enacted  in  the 
Trustee  Act,  1893  (u),  where  a  trustee  commits  a 
breach  of  trust  at  the  instigation  or  request,  or  with 
the  consent  in  writing  of  a  beneficiary  (y),  the  Court 
may  order  all  or  any  part  of  the  beneficiar_y's  interest 
in  the  trust  estate  to  be  impounded  by  way  of  indemnity 
to  the  trustee  or  his  representatives  (lu). 

If    questions   of  doubt   or   difficulty    arose   in    the  Appliciition 
execution  of  the  trusts  of  a  settlement,  either  a  trustee  ]^,y  trustee  or 
or  cestui  que  truM  might  institute  a  suit  for  the  admi-  c*-'*''"  '!''■'' 
nistration  of  the  trust  under  the  direction  of  the  Court 
of  Chancery  (x) ;    and   the   same    right  may  now  be 
asserted  by  action  in  the  Chancery  Division  (y).     Under 
the  present  practice,  moreover  (z),  any  trustee  or  cestui 
que  trust  under  any  deed  or  instrument  may  apply  by 
•originating  summons,  returnable  in  the  chambers  of  a 
judge  of  the  Chancery  Division,  either  for  the  adminis- 
tration of  the  trust,  or  for  (amongst  other  matters)  the 
-determination  of  any  question  arising  in  the  administra- 
tion of  the  trust,  without  an  administration  of  the  trust. 
And  under  the  Trustee  Act,  1893  (a),  replacing  in  this  Payment  into 
respect  the  Trustee  Relief  Acts,  1847  and   1849  (?>),  p«"''^  ^^^ 

^  .      .  '  ^   ■"  trustees. 

trustees,  or  the  majority  of  trustees,  having  in  their 

hands  or  under  their  control    money  or  securities  (c) 

(0  Stat.  51  &  52  Vict.   e.    59,  xiv.  s.  6,  jip.  308,   309,   6th  ed.  ; 

s.  6.  387—390,  9th  ed. 

{ic)  Stat.  56  &  57  A'ict.  c.  53,  (?/)  See  ante,  pp.  138,  139. 

s.    45.  (~)  I'ules  of  the  Supreme  Court, 

(v)  See      Griffith     v.    Bugles,  1883,  Order  LV.  rules  3— 12. 
1892,    3   Ch.    105  ;  Ee  Somerset,  [a)  Stat.  56  &  57  Vict.  c.   53, 

1894,  1  Ch.  231.  s.  42. 

(w)  This  may  be  done,  notwith-  (b)  Stats.  10  &  11  Vict.  c.  96  ; 

standing  that  the  beneficiary  be  a  12  &  13  Vict.  c.  74. 
married   woman  entitled  for  her  (c)  Including  stocks,  funds  and 

separate  use,  and  restrained  from  shares  ;  see  .stat.  56  &  57  Vict.  c. 

anticipation.  53,  s.  50. 


(.r)  See  Lewiu  on  Trusts,    ch. 
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belonging  to  a  trust,  may  pay  the  same  into  tlie  High 
Court,  to  be  dealt  with  according  to  the  orders  of  the- 
High  Court.  Upon  making  such  payment  the  trustees 
are  discharged  from  their  trust  {d),  which  is  then 
County  administered   by  the  Court,     The  jurisdiction  of  the 

Courts.  High    Court   for  the  execution    of  trusts    and    under 

the  Trustee  Act,  1893  (e),  is  exercisable  by  the  County 
Courts  in  all  cases  where  the  trust  estate  or  fund  does- 
not  exceed  500L  in  amount  or  value  (/). 

c^ovenants  for       lu  some  marriage    settlements,   in   addition    to    the- 

settlement  of  settlement  actually  made,  a  covenant  is  inserted  for  the 
wife  s  future  -^  .  i     i      •  p      i     1 1 

property.         settlement  of  all  such  property  as  the  intended  wile  shall 

become  entitled  to  during  the  coverture  or  marriage  ; 
and  in  a  marriage  settlement,  a  covenant  to  settle  the 
wife's  after-acquired  property  will,  in  the  absence  of 
expressions  showing  a  contrary  intention,  be  construed 
as  applying  only  to  property  acquired  during  the  cover- 
ture, although  it  be  not  expressly  so  limited  {g).  A 
reversionary  interest  belonging  to  the  wife  at  the  time 
of  the  marriage  will  not  generally  be  considered  as 
boimd  by  a  covenant  to  settle  her  after-acquired  pro- 
perty (li),  unless  it  should  fall  into  possession  during  the 
coverture  (i).  Whether  property,  to  which  the  wife  is 
entitled  in  possession  at  the  time  of  the  marriage,  is 
bound  by  such  a  covenant  is  a  question  of  intention, 
often  of  some  difficulty,  to  be  determined  by  the  lan- 
guage used,  aided  by  the  context  (h).     Of  late  years  it 

{(l)  Sect.  42  (2).  (/')  In    re    PcdiPrs    Settlement 

{e)  Stat.   56   &  57  Vict.  c.    53,  Trmts,  L.  R.  10  E(i.  585  ;  In  re 

s.  46  ;  see  ante,  p.  366.  Clinton's    Trust,    L.    R.    13    Eq. 

'  (  /■)'stat.   51  &  52  Vict.  c.  43,  295  ;  In  re  Jones's  Will,  2  Ch.  D. 

s.  67.  362  ;  Ee  MichclVs  Trusts,  9  Ch. 

{q)  Diel-inson  v.   Dillwyn,    L.  D.  5. 

R.  8  Eq.  546  ;  Carter  v.   Co.rtcr,  (t)  Bhjthe  v.  Granville,  13  Sim. 

L.  R.  8  Eq.  551  ;  In  re  Edwards,  190  ;  Ej:  iiarte   Blake,    16  Beav. 

Ij.   R.    9  Ch.   97  ;  Re  CampheU's  463  ;  Archer  v.  Kellij,  1  Dr.  &  S. 

roJicics,  6  Ch.  D.  686.     This  con-  300. 

struction  will  not  be  applied  where  (/.')  See  Grafftcyx.  Humimfje,  1 

tlie  husband  is  the  survivor:  i^is/ier  Beav.    46;   James  v.    Durant,    2 

V.  Shirley,  43  Ch.  D,  290.  Beav.   177  ;    Iloarc  v.  Hornby,  2 
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has  been  usual,  in  drawing  up  an  agreement  to  settle 
property  of  an  intended  wife  not  specifically  dealt  with 
in  her  marriage  settlement,  to  word  the  agreement  so 
as  to  include  property,  to  which  she  may  he  entitled  at 
the  time  of  executing  the  settlement  for  any  estate  or 
interest  whatever,  as  well  as  property,  to  which  she 
may  hecome  entitled  during  tlie  continuance  of  the  in- 
tended marriage  {I).  If  a  covenant  to  settle  the  wife's 
future  property  should  have  been  entered  into  by  the 
intended  husband  alone,  the  wife  will  not  be  bound  to 
settle  any  future  property  to  which  she  may  become 
entitled  for  her  separate  use  (m).  But  as  the  Married 
Women's  Property  Act,  1882  (n),  is  not  to  interfere 
with  any  settlement  made,  or  to  he  made,  respecting 
the  property  of  any  married  woman,  it  is  held  that  a 
husband's  covenant  to  settle  his  wife's  after-acquired 
property  contained  in  a  settlement  made  before  the  Act 
took  effect,  that  is,  before  the  year  1883  (o),  will  bind 
property  to  which  the  wife  may  become  entitled  after 
the  commencement  of  the  Act,  if  such  property  be  not 
expressly  given  for  her  separate  use,  and  would  on  that 
account  have  been  bound  by  the  covenant  before  the 
Act  (p).  And  it  seems  that  a  similar  covenant  contained 

You.  &  Coll.  ]Sr.  C.  121  ;  Otter  v.  moiul,    19    Bcav.    29  ;    Young  v. 

Melvill,    2  De   G.   &    Sm.    257 ;  Smith,    35   Beav.    87.      See  also 

Wilton  V.  Colvin,  3  Drew.  617  ;  BictcJicr  v.  Butcher,  14  Beav.  222  ; 

Archer  v.  Kelly,  1  Drew.    &  S.  Cramer  v.  Moore,  3  Sma.  &  Giff. 

-300  ;    Williams    v.    Mcrcicr,    10  141  ;  Grey  v.  Stuart,  2  Gitf.  398  ; 

App.  Gas.  1.  Brooks   v.  Keith,    1   Drew.   &  S. 

(l)  See  Re  Mackenzie's  Settle-  462  ;  Coventry  v.  Coventry,  32 
mcnt,  L.  R.  2  Ch.  345  ;  Agar  v.  Beav.  612  ;  He  Mainwariiufs  Set- 
George,  2  Ch.  D.  706  ;  Cornmcll  v.-  tlement,  L.  R.  Eq.  487  ;  Camp- 
Keith,  3  Cli.  D.  767  ;  Sivectapple  hell  v.  Bainhridge,  L.  R,  6  Eq. 
V.  Horlock,  11  Ch.  D.  745  ;  Re  269  ;  Dawes  v.  Trcdicell,  18  Ch. 
Jackson's  Will,  13  Ch.  D.  189  ;  D.  354  ;  Re  Dc  Ros  Trust,  31  Ch. 
Davidson,    Free.    Couv.    vol.  iii.  D.  81. 

200,  212,  3rd  ed.     For  a  form  of  {n)  Stat.  45  &  46  Vict.  c.    75, 

such  an  agreement,  see  Appendix  s.  19. 

Cpost.  (o)  Sect.  25. 

(m)  I)o2cglasv.Congreve,llieeii,  {p)  Re  Stonor's  Trusts,  24  Ch. 

410,  423  ;  ^Travers  v.    Travers,  2  D.  195  ;  Re  Whitaker,  34  Ch.  D. 

Beav.  179  :  Bruryv.  Scott,  4  You.  227  ;  Hancock  v.  Hancock,  38  Ch. 

&,  Coll.  264  ;  Ramsden  v.  Smith,  D.  78. 
2  Drew.  298  ;  Hammond  v.  Ham- 
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in  a  settlement  made  after  the  Act  took  effect  is  open 
to  receive  a  like  construction  (q).  If  the  intended 
wife  should  have  entered  into  an  agi'eement  to  settle 
her  after-acquired  property,  her  contract  will  bind  any 
property  to  which  she  may  become  entitled  for  her 
separate  use  or  as  her  separate  property  (r).  Since  the 
Married  Women's  Property  Act,  1882,  came  into  opera- 
tion, there  has  been  no  occasion  for  an  intended  husband 
to  enter  into  any  covenant  of  this  kind.  If  it  be 
desired  to  include  in  a  marriage  settlement  any  pro- 
perty of  the  intended  wife,  which  is  not  specifically  dealt 
with  therein,  it  is  now  proper  that  she  should  herself 
enter  into  the  covenant  for  settlement ;  and  it  is  suffi- 
cient for  her  to  contract  alone  (s). 

Covenants  to  Occasionally  covenants  are  unadvisedly  entered  inta 

settle  hus-  -[^y  ^\^q  intended  husband  to  settle  on  his  children,  or  to 

band's  pro-  -^                            ,       ,  .        • , ,      , ,     i                            i        i 

perty.  leave  to  them  by  his  will,  all  the  property  that  he  may 

acquire  during  the  coverture,  or  all  his  property  gene- 
rally (t).  So  a  father  may  covenant,  on  the  marriage 
of  his  daughter,  to  leave  her  as  great  a  share  in  hi& 
property  as  to  any  of  his  other  children  (u).  These 
covenants  will  be  enforced  in  equity  ;  but  from  their 
vague  and  uncertain  character  they  are  likely  to  lead 
to  much  litigation.  A  covenant  to  settle  property  of  a 
given  value,  when  no  time  is  limited  for  its  performance, 
creates   no  lien   on   any  of  the  property  of  the  cove- 

(q)  See  Stevens  v.    Trevor-Gar-  48  ;  KccdJiam  v.  Synith,   4  Russ. 

rick,  1893,  2  Cli.  307.    Sed  quicre.  318  ;    NcrAham   v.    Kirhnan,    4 

(?•)  He  Allnutt,  Pott  V.  Brasscy,  B.   &  A.   531  ;  Hardey  v.  Green, 

22   Ch.     D.    275  ;     Scholjicld    v.  12  Beav.  182  ;  Re  Turcan,  40  Ch. 

Spooncr,    26   Ch.    D.  94  ;   Re  Be  D.    5.      See   ante,    p.     91,    and 

Ros'  Trust,  31  Cli.  D.  81  ;  see  Re  note  {g). 

Currcy,    32  Ch.   D.    361.     As  to  («)   Willis  v.    Black,    4  Russ. 

the  effect  of  such  an   agreement  170  ;  Clcgg  v.   Clegg,  2   Russ.  & 

when  the  intended  wife  is  an  in-  ]\Iy.  570  ;   Ea.rdley  v.  Owen,   10 

fan t,  see  Ch.  v.,  ??os<.  Beav,     572;    Jones    v.    Hoiv,    7 

(s)  See   Williams's  Conveyanc-  Hare,  267  ;  9  C.  B.  1.     See  Phcl2>' 

ing  Statutes,  418,  510.  v.  Amcotts,  17  W.  R.  703. 

(/)  Letcis  V.   Madocks,  17  Ves. 
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nantor  (x).  And  it  appears  to  be  now  settled,  contrary 
to  what  was  before  supposed  to  be  the  law,  that  no  lieu 
is  created  whether  a  time  for  the  performance  of  the 
covenant  be  specified  or  not  {>/). 

Marriasre,  as  we  have  seen  (z),  is  a  valuable  considcra-  Marriage 

tion.     Every  settlement,  therefore,  made  by  parties  of  Juiiiy^"alia 

full  age,  previously  to  and  in  consideration  of  marriage,  as  a  piirchase. 

or   made    subsequently   to    marriage    in    pursuance    of 

written  articles  («),  stands  on  the  footing  of  a  purchase, 

and  has  equal  validity.     But  by  the  Bankruptcy  Act, 

1883  (h),  as  we  have  seen  (c),  any  covenant  or  contract 

made    in    consideration    of   marriage,    for   the    future 

settlement  on  or  for  the  settlor's  wife  or  children  of 

any  money  or  property  wherein  he  had  not  at  the  date 

of  his  marriage  any  estate  or  interest,  whether  vested 

or  contingent,  in  possession  or  remainder,  and  not  being 

money  or  property  of  or  in  right  of  his  wife,  shall,  on 

his  becoming  bankrupt  before  the  property  or  money 

has  been  actually  transferred  or  paid  pursuant  to  the 

contract  or  covenant,  be  void  against  the  trustee  in  the 

bankruptcy.     A  voluntary  settlement   is   liable  to  be  Voluntary 

defeated  by  the   creditors  of  the  settlor,  if  he  was  so  void  as 

much  indebted  at  the  time  as  to  bring  the  settlement  'Against 

r>     1  o  1       r  creditors. 

within    the   provisions    of  the  statute  of  the  13th  of 

Elizabeth  (d)  already  noticed  (e),  by  which  the  aliena- 
tion of  goods  and  chattels  made  for  the  purpose  of 
delaying,  hindering  or  defrauding  creditors,  is  rendered 

(.r)  FreemouU  v.  Dedire,   1   P.  s.  47,  sub-s.  2. 
Wius.  429  ;  Berringtonv.  Evans,  (c)  Ante,  p.  251. 

3  You.  &  Coll.  384.  {d)  Stat.   13  Eliz.  c.  5  ;   Skarf 

{y)  Mornington  v.  Keane,  2  De  v.   Soulby,  1  Mac.  &  Gord.  3(54  ; 

Gex  &  J.  292,  explaining  Roun-  Freeman  v.   Pope,  L.    K.    9    Eq. 

dell  V.  Breareii,  2  Vern.  482  ;  and  206,   affirmed  L.   K.   5  Ch.   538  ; 

questioning   Wcllesley  v.    JVellcs-  Mackay  v.  Douglas,  L.  K.  14  Eq. 

ley,  4  My.  &  Cr.  561,  581.  106  ;  Ex  parte  Russell,  Re  JJutttr- 

{z)  Ante,  p.  158.  worth,  19  Ch.  D.  588  ;  Re  Ridler, 

(a)  Stat.  29  Car.  IL  c.  3,  s.  4.  22    Cli.    D.    74.      See    Ex  parte 

See  ante,  p.  160.  Mercier,  17  Q.  B.  D.  290. 

{h^  Stat.  46  &  47  Vict.   c.   52,  (e)  Ante,  p.  103. 
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void  as  against  them.  For  although  by  the  phrase 
"goods  and  chattels"  was  intended  only  such  personal 
property  as  could  he  taken  by  the  sheriff  under  an  exe- 
cution on  a  judgment  (/),  yet  as  almost  all  kinds  of 
personal  property  may  now  be  taken  in  execution  (g), 
or  charged  with  the  payment  of  judgment  debts  (It), 
all  such  i^roperty  is  now  within  the  compass  of  the 
Bankruptcy,  statute  (i).  As  we  have  seen,  the  Bankruptcy  Act, 
1883  (k),  contains  provisions,  under  winch  a  voluntary 
settlement  of  any  property  (l)  may  become  void,,  in  the 
event  of  the  subsequent  bankruptcy  of  the  settlor,  as 
against  the  trustee  in  the  bankruptcy.  It  is  provided 
by  the  Married  Women's  Property  Act,  1882  {in),  that 
no  settlement  or  agreement  for  a  settlement,  whether 
made  before  or  after  marriage,  respecting  the  property 
of  any  married  woman,  shall  have  any  greater  force  or 
validity  against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made  or 
entered  into  by  a  man  would  have  against  his  creditors. 


IMarried 
women. 


Voluntary 
settlement 
Liuding  on 
the  settlor. 


Although  a  voluntary  settlement  may  thus  be  de- 
feated by  creditors,  yet,  when  once  completed,  it  is 
binding  on  the  settlor,  who  cannot  by  any  means  undo 
it  {n).  Thus,  in  one  case  (o),  a  maiden  lady  not  imme- 
diately contemplating  marriage,  but  thinking  such  an 


(/)  Sims  V.  Thomas,  2  A.  &  E. 
536.    See  ante,  pp.  96,  n.  {y),  212. 

ig)  Stat.  1  &  2  Vict.  c.  110, 
.s.  12.     See  ante,  p.  213. 

(h)  Stats.  1  &  2  Vict.  c.  110, 
s.  14  ;  3  &  4  Vict.  c.  82,  s.  1  ; 
a-ntc,  pp.  276,  280,  293. 

(i)  See  Echuards  v.  Cooper,  11 
Q.  B.  33  ;  Barracky.  M'Culloch,  3 
K.  &  J.  110  ;  Jenkyn  v.  Vaughan, 
3  Drew.  419. 

{k)  Stat.  46  &  47  Vict.  c.  52, 
s.  47,  ante,  p.  251. 

(Z)  See  sect.  168,  ante,  p.  236, 
n.  (c). 

(hi)  Stat.  45  &  46  Vict.  c.  75, 
s.   19 ;  Williams's  Conveyancing 


Statutes,  447. 

{n)  Ellison  v.  Ellison,  6  Ves. 
C56  ;  Edwards  v.  Jones,  1  My.  & 
Or.  226  ;  Ncicton  v.  Askew,  11 
Beav.  145  ;  Kekcvnchv.  Manning, 
1  De  Gex,  M.  &  G.  176  ;  Bentley 
V.  Mackay,  15  Beav.  12  ;  Bridge 
V.  Bridge,  16  Beav.  315  ;  i?e  Way's 
Setllemcnt,  2  De  Gex,  J.  &  S. 
365  ;  Paul  v.  Paul,  19  Ch,  D.  47  ; 
20  Ch.  D.  742. 

(o)  Bill  V.  Curcton,  2  My.  & 
Keen,  503.  See  also  Petre  v. 
Espinasse,  2  ily.  &  Keen,  496  ; 
IPBonnell  v.  Hcsilrige,  16  Beav. 
346  ;  Donaldson  v.  Donaldson, 
Kay,  711. 
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event  possible,  transferred  a  sum  of  stock  into  the 
names  of  trustees  in  trust  for  herself  until  she  should 
marry,  and,  after  her  marriage,  in  trust  for  her  separate 
use  for  her  life,  free  from  the  control  of  any  person  or 
persons  with  whom  she  might  intermarry,  and,  after 
her  decease,  upon  trusts  for  the  benefit  of  any  such 
husband,  and  her  child  or  children  by  any  husband  or 
husbands.  She  afterwards,  being  still  unmarried,  filed 
a  bill  in  Chancery,  praying  that  the  settlement  might 
be  delivered  up  to  her  to  be  cancelled,  and  that  the 
stock  might  be  ordered  to  be  re-transferred  by  the 
trustees.  But  the  Court  held  that  she  was  bound  by 
the  settlement  she  had  made,  and  was  not  entitled  to 
a,ny  assistance  to  release  her  from  it.  It  is,  however,  Tower  of 
the  duty  of  every  solicitor  who  prepares  a  voluntary  ^ 
settlement  to  suggest  the  insertion  of  a  power  of  re- 
vocation. And  in  some  cases  the  Court  of  Chancery 
has  set  aside  voluntary  settlements  irrevocably  made 
in  ignorance  that  such  a  power  might  have  been  in- 
serted (jj).  But  the  absence  of  a  power  of  revocation 
is  not  of  itself  a  ground  upon  which  the  Court  will 
set  aside  a  voluntary  settlement.  In  order  to  avoid 
such  a  settlement,  it  must  be  shown  that,  when  the 
settlor  executed  it,  he  did  not  understand  what  its 
effect  would  be  (q). 

If  the  object  of  the  settlor  is  merely  his  own  benefit  Settlement 
or  convenience,  the  settlement  will  be  revocable  by  him  owu  benefit 
at  his  pleasure.     Thus,  where  a  man,  without  any  com-  revocable  by 
munication  with  his  creditors,  puts  property  into  the 
hands  of  trustees  for  the  purpose  of  paying  his  debts, 
his  object  is  said  to  be,  not  to  benefit  his  creditors,  but 
to  benefit  himself  by  the  payment  of  his  debts  (r).    He 

{j})  See  riiil lips  y.  3IuUings,L.  Armstrong,  18  Ch.  D.  668;  Dut- 

R.   7  Ch.  Ap.  244,  247  ;  Hall  v.  ton  v.  Thompson,  23  Ch.  D.  278. 
Hall,  L.  E.  8  Ch.  430,  436—438.  (?■)  Per  Sir  C.   Pepys,  I\L   R.  2 

(q)  See  FhllUpsY.  Mullings,!,.  My.     &    Keen,     fill;    cited    by 

'R.  7  Ch.2U,  24:6;  Hall  Y.Hall,  Wigram,    V.-C,     in    Hughes   \. 

L.  R.  8  Ch.  430,  438  ;  Henry  v.  Stubhs,  1  Hare,  479. 
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may  accordingly  revoke  the  trust  thus  created  (s),  so 
long  as  the  creditors  remain  in  ignorance  of  it  (t). 
This  rule,  however,  though  well  established,  seems  to 
attribute  to  debtors  a  somewhat  light  estimation  of  the 
claims  of  their  creditors  ;  and  there  appears  to  be  no 
disposition  in  the  Courts  to  extend  it  (u). 


Voluntary 
settlements 
of  personal 
estate  never 
void  against 
subsequent 
purcliasers. 


Stamps  on 
settlements. 


The  statute  of  Elizabeth  (v),  under  which  voluntary 
settlements  of  lands  and  other  hereditaments  were 
formerly  held  void  as  against  subsequent  purchasers 
for  valuable  consideration,  though  it  extended  to 
chattels  real  {vj),  did  not  apply  to  purely  personal 
estate  (x).  A  voluntary  settlement  of  personal  estate, 
therefore,  could  never  be  defeated  by  a  subsequent  sale 
of  the  property  by  the  settlor. 

Settlements,  whether  voluntary  or  upon  valuable 
other  than  pecuniary  consideration,  of  any  definite  and 
certain  principal  sum  of  money  (y),  or  any  definite  and 
certain  amount  of  stock  (0),  or  any  security,  are  now 
liable  to  an  ad  valorem  duty  of  one-fourth  per  cent.,  or 
5s.  per  100?.  on  the  amount  or  value  of  the  property 


(s)  Garrard  v.  Lord  La  uderdale, 
3  Sim.  1  ;  Acton  v.  Woodgate,  2 
My.  &  Keen,  492  ;  Rarenshaiv  v. 
Hollicr,  7  Sim.  3  ;  Law  v.  Bag- 
well, 4  Dru.  &  Warren,  398  ; 
Sviith  v.  Keating,  6  C.  B.  136  ; 
Driver  Y.  Maivdeslcy,  16  Sim.  511  ; 
Johns  v.  James,  8  Cli.  D.  744  ;  Be 
Ashhy,  1892,  1  Q.  B.  872. 

{t)  Browne  v.  Cavendish,  1  Jo. 
&  Lat.  606,  635  ;  Gritfith  v. 
Ricketts,  7  Hare,  299,  307  ;  Mac- 
kinnon  v.  Stnuart,  1  Sim.  N.  C. 
76,  89,  90  ;  Harland  v.  Binks,  15 
Q.  B.  713  ;  Smith  v.  Hurst,  10 
Hare,  30.  But  see  Cornthwaite 
V.  Frith,  4  De  Gex  k  Sm.  552. 

(it)  See  Wilding  v.  Fachards,  1 
Coll.  661  ;  Simviondsv.  Palles,  2 
Jo.  &  Lat.  489  ;  Kirwan  v. Daniel, 
5  Hare,  493,  499—501. 

(i;)  Stat.  27  Eliz.c.4  ;  Williams, 
K.  P.  74,  I7tli  ed.     Since  the  28th 


of  June,  1893,  voluntaiy  convey- 
ances of  lauds,  if  made  bond  fide, 
and  without  any  fraudulent  intent, 
have  not  been  liable  to  be  defeated 
by  a  subserjuent  conveyance  for 
value  ;  stat.  56  &  57  Vict.  c.  21. 

{U-)  Co.  Litt.  3  b  ;  6  Rep,  72. 

{r)  2  My.  &  Keen,  512. 

(y)  Whether  exjiressed  in  Brit- 
ish, foreign  or  colonial  currency. 

{z)  Including  any  share  in  any 
stocks  or  funds  transferable  at  the 
Banks  of  England  or  Ireland,  and 
India  promissorj'  notes,  and  any 
share  in  the  stocks  or  funds  of  any 
foreign  or  colonial  state  or  govern- 
ment, or  in  the  capital  stock  or 
funded  debt  of  any  County  Council, 
corporation,  comj^any  or  society  in 
the  United  Kingdom,  or  of  any 
foreign  or  colonial  corporation, 
company  or  society. 
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settled  (a).     The   duty   on   the  settlement   of  money  Policy  of 
1  ■.  1 .  A  •  L  J         4.1,     assurance. 

secured  by  a  policy  of  assurance  is  now  charged  on  tne 
sum  secured  ;  but  if  there  be  no  provision  made  for 
keeping  up  such  policy,  then  the  ad  valorem  duty  is 
chargeable  only  on  the  value  of  the  policy  at  the  date 
of  the  settlement  (6).  Under  a  Revenue  Act  of  1881  (c),  Account 
certain  voluntary  dispositions  of  personal  property  give  ^^"^y* 
rise,  on  the  death  of  the  disposing  party,  to  a  liability 
to  payment  of  stamp  duty  at  the  same  rate  as  probate 
duty  (that  is,  as  a  rule,  U.  per  cent,  {d)  ),  on  the  value  of 
the  property  disposed  of ;  these  dispositions  are  (1)  Any 
immediate  gift,  at  law  or  in  equity,  not  made  bond  fide 
twelve  months  before  the  donor's  death ;  (2)  any  gift, 
whenever  made,  of  any  property,  of  which  bond  fide 
possession  and  enjoyment  shall  not  have  been  assumed 
by  the  donee  immediately  upon  the  gift  and  thence- 
forward retained,  to  the  entire  exclusion  of  the  donor, 
or  of  any  benefit  to  him  by  contract  or  otherwise  ;  (3) 
any  voluntary  disposition  vesting  any  property  in  the 
disposer  jointly  with  any  other  person,  so  that  the  bene- 
ficial interest  therein,  or  in  some  part  thereof,  passes 
or  accrues  by  survivorship  on  the  disposer's  death  to 
any  other  person  (e)  ;  (4)  any  voluntary  settlement 
made  by  deed  or  other  instrument  not  taking  effect  as 
a  will,  whereby  an  interest  for  life  or  determinable  by 
death  in  the  property  settled  is  expressly  or  impliedly 
reserved  to  the  settlor,  or  whereby  the  settlor  has 
reserved  to  himself  the  right,  by  the  exercise  of  any 
power,  to  restore  to  himself,  or  to  retain  the  absolute 
interest  in  such  property  (/)  ;  (5)  any  declaration  of 

(ft)  Stat.  54  k  55  Vict.  c.  39,  ss.  (c)  Stat.   44  Yict.  o.  12,  s.  38.. 

1,  122  and  First  Schedule,  replac-  amended  by  52  Vict.  e.  7,  s.  11. 
ing  33  &  34  Vict.  c.  97,  ss.  2,  pars.  (d)  See  j^ost,  Part  IIL  Ch.  IIL 

(8),  (9),  3  ;  Onslov:  v.  Commission-  [c)  See  next  chapter. 

ers   of  Inland  Revenue,    1891,    1  (/)  See  Crossmanw  11.,  18  Q. 

Q.  B.  239.  B.  D.  256  ;  A.-G.  v.  Heijwood,  19 

(6)  Stat.  54  &  55  Vict.  c.  39,  s.  Q.  B.  D.  326  ;  Ec  Croft,  1892,  1 

104,  replacing  33  k  34  Vict.  c.  97,  Ch.  652. 
s.  124. 
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trust  in  favour  of  a  volunteer  made,  witli  like  reserva- 
tions in  the  settlor's  favour,  in  writing  or  otherwise, 
notwithstanding,  in  the  case  of  a  deed  or  other  instru- 
ment, that  the  same  was  made  for  valuable  considera- 
tion as  between  the  settlor  and  some  person  other  than 
the  volunteer  (g) ;  and  (6)  any  policy  of  assurance 
effected  on  a  donor's  life  and  kept  up,  either  wholly  or 
partly,  for  the  benefit  of  a  donee,  whether  nominee  or 
assignee  (It).  The  duty  in  question  is  commonly  called 
account  duty;  because  every  person,  who  as  beneficiary, 
trustee  or  otherwise,  acquires  possession  or  assumes  the 
management  of  any  personal  property  included  in  any 
of  the  above-mentioned  voluntary  dispositions,  is  bound 
to  deliver  to  the  Commissioners  of  Inland  Revenue  an 
account  of  such  property  duly  stamped  within  six 
calendar  months  after  the  death  of  the  disposing 
party  {i). 

The  Succes-  By  the  Succession  Duty  Act,  1853  (j),  provision  has 
Act  1853  been  made  for  charging  certain  duties  on  the  succession 
to  property  upon  the  death  of  any  person  dying  after 
the  19th  of  May,  1853.  These  duties  increase  in  pro- 
portion to  the  distance  in  consanguinity  between  the 
predecessor,  from  whom  the  interest  succeeded  to  is 
derived,  and  the  successor ;  and  the  rates  at  which  they 
are  charged  are  given  in  the  writer's  "  Principles  of  the 
Law  of  Real  Property  "  {k).  Succession  duty,  therefore, 
becomes  payable  on  the  death  of  any  person  taking  a 
life  interest  under  a  settlement  made  intei'  vivos  of 
any  personal  estate  ;  just  as  such  duty  becomes  pay- 
able on  the  death  of  a  tenant  for  life  of  lands  (/).    But 

((/)  The  onlinary  trusts    in    a  (/)  Stat.  44  Vict.  c.  12,  s.  39. 

marriage  .settlement  of  the  wife's  (.;')  Stat.  16  &  17  Vict.  c.  51. 

property  for  her  next  of  kin,   in  (k)  V.  241,  n.  (s),  17th  ed.  The 

default  of  children,  fall  under  this  additional  duty  levied  by  stat.  51 

description  :  A.-G.   v.    Theobald,  Vict.  c.  8,  s.    21,   is  not  ])ayable 

24  Q.  B.  D.  557.    See  also  .4.-6-'.  v.  upon  succession  to  any  property, 

Chapman,  1891, 2  Q.  B.  526  ;  A.-G.  on  the  value  whereof  account  duty 

V.  Gosling,  1892,  1   Q.  B.  545.  is  payable. 

(h)  See  ante,  pp.  261—4.  (I)  Williams,  R.  P.  385, 17thed. 
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in  the  case  of  persons  succeeding  to  absolute  interests 
in  personalty,  succession  duty  is  payable  on  the  capital 
value  of  the  property  comprised  in  the  succession  (m), 
and  is  not  calculated,  as  in  the  case  of  lands,  upon  the 
annual  value  of  the  property  (n).  Succession  duty  on 
account  of  a  succession  from  any  lineal  ancestor  or 
descendant  is  not  now  payable  in  respect  of  any  pro- 
perty upon  which  account  duty  has  been  paid  (o). 
"Where  the  value  of  any  personal  property  chargeable  Estate  duty. 


will  devolve  according  to  the  limitations  of  the  settle- 
ment. When  land,  subject  to  a  settlement,  is  sold  Proceeds  of 
under  the  powers  of  sale  given  by  law  or  by  the '^'^^^  °^  ^°^"'^*^ 
settlement,  the  money,  which  arises  from  the  sale,  is 
generally  subject  to  a  trust  for  the  application  thereof 
in  the  purchase  of  land  to  be  conveyed  to  the  uses 
of  the  settlement  (s).     Under  the  Settled  Land  Act, 

{m.)  See  stat.  16  &  17   Vict.  c.  {p)  Stat.  52  Vict.  c.  7,  ss.  5,  6  ; 

51    s.  32.  A.-G.  V.  Lord  Aberdare,  1892,  2 

(h)  See   AVilliams,    R.   P.  241,  Q.  B.  684. 

17th  ed.  iq)  Stat.  52  Vict.  c.  7,  s.  6  (3). 

(0)  Stat.   44  Vict.  c.  12,  s.  41  ;  (r)  ^''t'',  V-  363. 

see  16  &  17  Vict.  c.  51,  s.  10  ;  Be  (s)  Williams,   R.  P.   112,    113 

Maygartlis  Trusts,  22  Ch.  D.  545.  116,  174,  362—4,  17tli  ed. 
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Under  the  Finance  Act,  1894,  account  duty,  estate  duty,  and  succession 
duty  at  the  rate  of  one  per  cent,  are  no  longer  payable  on  the  value 
of  any  property  passing  on  the  death  of  any  person  dying  after  the 
1st  August,  1894  :  but  all  such  j^roperty,  whether  real  or  personal, 
and  whether  settled  or  not  settled,  is  charged  with  a  new  duty  called 
Estate  Duty  ;  see  Addenda. 


OF   SETTLEMENTS   OF   PERSONAL    PIIOPERTY.  381 

in  the  case  of  persons  succeeding  to  absolute  interests 
in  personalty,  succession  duty  is  payable  on  the  capital 
value  of  the  property  comprised  in  the  succession  (m), 
and  is  not  calculated,  as  in  the  case  of  lands,  upon  the 
annual  value  of  the  property  (n).  Succession  duty  on 
account  of  a  succession  from  any  lineal  ancestor  or 
descendant  is  not  now  payable  in  respect  of  any  pro- 
perty upon  which  account  duty  has  been  paid  (o). 
Where  the  value  of  any  personal  property  chargeable  Estate  duty. 
with  succession  or  account  duty  upon  the  death  of  any 
person  dying  between  the  1st  of  June,  1889,  and  the 
81st  of  May,  1896  (both  inclusive),  exceeds  ten  thousand 
pounds,  a  further  duty  of  1/-.  per  cent,  (called  estate  duty) 
is  imposed  (2^).  -But  where  personal  property,  on  which 
account  duty  and  estate  duty  have  both  been  paid,  is 
chargeable  with  succession  duty  as  well,  estate  duty  is 
not  payable  in  respect  of  the  value  of  the  succession  (q). 

We  have  seen  (r)  that,  if  a  trust  be  declared  to  lay  Money  settled 
out  money  in  the  purchase  of  land,  the  money  will  be  '"^"^  ^ 
considered  as  real  estate  in  equity.  If,  therefore,  money 
be  subject  to  a  trust  for  the  investment  thereof  in  the 
purchase  of  land,  which  is  to  be  settled  according  to  the 
limitations  of  some  specified  settlement,  until  land  be 
actually  purchased  pursuant  to  the  trust,  the   money 
will  devolve  according  to  the  limitations  of  the  settle- 
ment.    When   land,  subject   to   a  settlement,   is  sold  Proceeds  of 
under   the  powers  of  sale  given    by    law   or  by  the  ;^;^^°  ^^^^^^''^^^ 
settlement,  the    money,  which   arises  from  the  sale,  is 
generally  subject  to  a  trust  for  the  application  thereof 
in  the  purchase  of  land  to  be  conveyed  to  the  uses 
of  the  settlement  (s).     Under  the  Settled  Land  Act, 

{m.)  See  stat.  16  &  17  Vict.  c.  (p)  Stat.  52  Vict.  c.  7,  ss.  .5,  6  ; 

51,  s.  32.  A.-G.  V.  Lord  Aherdare,  1892,  2 

(»)  See   AVilliams,    E.   P.  241,  Q.  B.  684. 

17tli  ed.  iq)  Stat.  52  Vict.  c.  7,  s.  6  (3). 

(0)  Stat.   44  Vict.  c.  12,  s.  41  ;  (;•)  Ante,  \\  363. 

.see  16  k  17  Vict.  c.  51.  s.  10  ;  lla  (,s)  Williams,   R.  P.   112,    113 

JlaygartKs  Trusts.  22  Ch.  D.  545.  116,  174,  362—4,  17tli  ed. 


S82  OF  PERSONAL  ESTATE  GENERALLY. 

1882  (t),  money,  which  is  subject  to  a  trust  for  the 
investment  thereof  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement,  may  be  invested,  at  the  direc- 
tion of  the  tenant  for  life,  in  the  names  of  the  trustees 
for  the  purposes  of  that  Act  upon  the  securities  thereby 
authorized  (u) ;  and  such  money  and  the  investments 
thereof  will  be  considered  as  laud,  for  all  purposes  of 
disposition,  transmission  and  devolution  (v).  By  making 
use  of  the  powers  conferred  by  this  Act,  any  person, 
who  may  be  entitled  to  exercise  the  powers  of  a  tenant 
for  life  under  this  Act  {x),  may  have  any  such  money 
so  invested  upon  any  authorized  securities  in  the  nature 
of  personal  estate  (?/).  And  the  trustees  may  hold  such 
securities  as  a  permanent  investment,  and  need  not 
apply  the  money  so  invested  in  the  purchase  of  land, 
until  directed  to  do  so  by  a  person  entitled  to  exercise 
the  powers  of  a  tenant  for  life  under  tlie  Act  (z).  The 
legal  interest  in  any  such  securities  belongs  to  the 
trustees,  and  will  devolve  in  their  hands  as  personal 
estate,  like  any  other  personal  property  vested  in 
trustees,  upon  trusts  declared  by  a  settlement  (a).  But 
in  equity  the  money  so  invested  is  regarded  as  real 
estate,  and  the  equitable  or  beneficial  interest  therein 
will  devolve  in  all  respects  according  to  the  limitations 
of  the  settlement. 

Chattels  pern        Sometimes  it  is  desired  to  settle  pictures,  plate,  jewels 
sonal  settled         other  chattels,  so  that  the  same  may  be  used  by  the 

to  go  with  ... 

land.  person  for  the  time  being  entitled  to  some  particular 

landed  estate,  which  is  limited  in  settlement.     In  such 

{t)  Stat.   45  &  46  Vict.  c.   38,  tutes,  327. 
ss.   2  (sub-s.  9),   21,  32,  33  ;  see  (./■)  See  sects.   2  (sub-ss.  5—7), 

lie  Mackenzie's  Trusts,  23  Ch.  D.  .^.8—62  ;  ibid.  pp.  291,   292,  294, 

750  ;     Williams's     Conveyancing  297,  361 — 365. 
Statutes,  292,  325,  334,  335.  (y)  See  sect.   21   (i)  ;    iMd.  p. 

(«)  See  sects.  21,  22  ;  Williams,  326. 
E.  P.  117,  17th  ed.  (;:)  See  sect.  22  ;  ibid.  p.  327. 

(v)  See  sect.   22,  sub-ss.  5,  6  ;  [a)  See  ante,  p.  340. 

Williams's     Conveyancing     Sta- 
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cases  the  chattels  in  question  are  assigned  to  trustees  to 
be  held  upon  such  trusts  as  shall  correspond,  as  nearly 
as  the  rules  of  law  and  equity  will  permit,  with  the 
uses  declared  by  the  settlement  of  the  land  (6).  When 
chattels  are  so  settled,  they  are  popularly  said  to  be 
settled  as  "  heirlooms,"  as  we  have  seen  (c).  As  there 
cannot  be  an  estate  tail  in  personal  property  (d),  the 
first  person,  who  becomes  entitled  to  the  land  under 
the  settlement  for  an  estate  tail,  will  become  abso- 
lutely entitled  to  any  chattels,  which  have  been  so 
settled  (e).  In  the  case  of  and  during  the  infancy 
of  the  first  tenant  in  tail,  this  result  would  gene- 
rally be  undesirable.  It  is,  therefore,  usual  to  provide 
that  any  chattels  so  settled  shall  not  vest  absolutely  in 
any  person  made  tenant  in  tail  by  purchaste  under  the 
settlement,  unless  he  shall  attain  the  age  of  twenty-one 
years,  but  shall  devolve,  on  his  death  under  that  age,  as 
if  they  were  freeholds  of  inheritance  limited  to  the  uses 
of  the  settlement  (/).  Such  a  proviso  should  be  limited 
to  the  case  of  the  death  under  age  of  a  tenant  in  tail 
by  purchase  (g),  in  order  to  avoid  any  infringement  of 
the  rule  against  perpetuities  (h).  Under  the  Settled 
Land  Act,  1882  (i),  chattels  so  settled  may  be  sold  at 
the  instance  of  the  tenant  for  life  of  the  land  ;  and  the 
money  to  arise  from  the  sale  may  be  applied  as  capital 
money  arising  under  that  Act  (k),  or  may  be  invested 
in  the  purchase  of  similar  chattels  to  be  settled  in  the 
same  way.  But  no  such  sale  or  purchase  of  chattels 
can  be  made  without  an  order  of  the  Court, 

(b)  Williams    on    Settlements,  (r/)  See  Williams,  R.  P.  65,  203, 
225.                                                        17th  ed. 

(c)  Ante,  p.  126.  {h}  Aide,  )i.  347.  See  David 
{d)  Ante,  p.  344.  son,  Free.  Conv.  vol.  iii.  602, 
(c)  Folci/  V.  Burnell,  1  Bro.  C.       note  (s),  3id  ed. 

C.  274  ;  4  Bro.  P.  C.  319.  (i)  Stat.  45  &  46  Yict.    c.   38, 

(/)  Davidson,  Free.  Conv.  vol.  s.  37  ;   see  Williams's  Convej'an- 

iii.  602,  624—627,  3rd  ed. ;  vol.  i.  cing  Statutes,  339. 
338,  5th  ed.  ;    Williams   on  Set-  {k)  See  sect.  21  ;  ibid.  pp.  325 

tlements,  223—225.  326;] 
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Leaseholds  Leaseholds   held    for    long   terms  of  years  are    fre- 

with'^free'- ^'^     quently  settled  together  with  freehold  land.     In  such 
holds  cases  the  leaseholds  are  assigned  to  trustees  to  be  held 

upon  such  trusts  as  shall  correspond,  as  nearly  as  the 
rules  of  law  and  equity  will  permit  with  the  uses  de- 
clared of  the  freeholds,  with  a  like  proviso,  to  meet  the 
event  of  the  death  under  age  of  a  tenant  in  tail  by 
purchase,  as  in  the  case  of  chattels  personal  settled  to 
go  with  freeholds  (l). 

{?)  SeeWilliams  on  Settlements,       iii.  599,   3rd  ed.  ;    vol.  iv.    399,. 
223  ;  Davidson,  rrec.  Conv.  vol.       4th  ed.  ;  vol.  i.  337,  5th  ed. 


(     8S5     ) 


CHAPTER  II. 

OF  JOINT   OWNERSHIP   AND   JOINT   LIABILITY. 

There  may  bo   a  joint  ownersliip  of  any  kind  of  per- Joint  ov.-nc;s 
sonal  propert}',  ia  tho  same  manner  as  there  may  be  a 
joint  tenancy  of  real  estate  (a)  ;  and  the  four  unities  of 
possession,  interest,  title,  and  time,  which  characterize  a 
joint  tenancy  of  real  estate,  apply  also  to  a  joint  owner- 
ship of  chattels.  But  as  no  estates  can  exist  in  personal 
property,  the  distinctions  which  hold  with  respect   to 
joint  estates  for  life,  in  tail,  or  in  fee,  do  not  occur  in  a 
joint  ownership  of  personalty.     If    personal    property, 
whether  in  possession  or  in  action,  be  given  to  A.  and 
B.  simply,  they  will  be  joint  owners,  having  equal  rights 
as  between  themselves,  during  the  joint  ownership,  and 
being,  with  respect  to  all  other  persons  than  themselves, 
in  the  position  of  one  single  owner.     Hence  it  follows  joint  bond, 
that  if  a  bond  or  covenant  be  given  or  made  to  two  or  '     '""'^^  ^^"^' 
more  jointly,  they  nuist   all  join  in  suing  upon  it  (b)  ; 
and  a  release  by  one  of  them  to  the  obligor  is  sufficient  Release  liy 
to  bar  them  all  (c).     As  a  further  consequence  of  the  °^^^   '^^^ ''  " 
unity  of  joint  ownership,  the   important  right  of  sur-  Survivorship, 
vivorship,  which  distinguishes  a  joint  tenancy  of  real 
estate,  belongs  also  to  a  joint    ownership  of   personal 
property.     Whether  the  subject  of  the  joint  ownership 
be  a  chattel  real  as  a  lease,  or  a  chose  in  possession  as 
a  liorse,  or  a  chose  in  action  as  a  debt  or  legacy,  tho 
surviving   joint    owner  will  be  entitled  to  the  whole, 

{a)  See  "Willinnis,    K.    P.    130.  353  ;  1  AVms.  Saund.  2!)1,  i. 
irtli  ed.  (f)  2    Rol.   Abr.   410  (D.),   pi. 

(h)  SUnr/sbr/s  casr,  [>  l\ci\  18  b.  ;  1,  5. 
Petrie  v.  Bitrij,  3  Barn,  a  Cress. 

W.P.P.  c  c 
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Trustees  of 
]iersonal 
estate  made 
joint  owners. 


Succession 
Duty  Act, 
1853. 


unaffected  by  any  disposition  wliich  the  deceased  joint 
owner  may  have  made  by  his  will,  unless  the  joint 
tenancy  should  have  been  previously  severed  in  the 
lifetime  of  both  the  parties  (d).  And  for  this  reason 
trustees  of  settlements  of  personal  estate  are  always 
made  joint  owners,  in  order  that  the  surviving  trustees 
may  take  the  entire  fund,  rather  than  that  the  executors 
or  administrators  of  any  trustee  who  may  happen  to  die 
should  have  any  right  to  intermeddle  with  the  share  of 
the  deceased.  Where  any  beneficial  interest  accrues  to 
any  joint  owner  by  survivorship,  it  is  deemed  a  succes- 
sion within  the  Succession  Duty  Act,  1853,  and  as  such 
liable  to  the  succession  duty  (e). 


jit  the  same 
time 


Tlie  share  ot         If  the  joint  ownership  be  created  by  a  will,  it  is  not 

joint  owners     j^Qceg^f^j-y  that  the  shares  of  all  the  joint  owners  should 

under  a  will      '-  ^^  J  •> 

need  not  vest   vest  at  the  same  time.     Thus  under  a  bequest  to  A.  for 

life,  and  after  his  decease  to  the  issue  (/)  or  children  {g) 
of  B.,  without  words  of  severance,  all  the  issue  or  chil- 
dren, born  in  A.'s  lifetime,  Avill  become  entitled  jointly, 
though  some  may  not  be  living  when  tlie  shares  of  the 
others  become  vested  interests.  On  the  decease  of  any 
of  them  therefore  before  payment,  the  survivors  will 
become  entitled  to  their  shares.  A  similar  exception  to 
the  unity  of  time  occurs  also  in  the  case  of  a  devise  of 
real  estate  by  will  (A). 


Limitation  to       In  analogy  to  the  rule  by  which  a  joint  estate  in 

joint  owners,    fee-simple  in  lands  is  created  by  a  limitation  to  two  or 
tlicir  CX6CU-  •  1 

tors,  adminis-  more,  their  lieivs  and  assigns,  it  was  customary  with  con- 

trators  and 
iissiiius. 


veyancers  to  make  a  gift  of  personal   estate  to   two  or 


(d)  Litt.  sects.  281,  282  ;  Ladij 
Shore  \.  BilUnqshv,  1  Vern.  482  ; 
in/Uvqx.  Baivc,  3  P.  Wms.  115  ; 
Morhjjv.  Bird.  3  Ves.  629  ;  Wil- 
liams V.  Hcnshanu  1  .Tolm.  k  H. 
546  ;  Rn  Butler's  Trusts,  38  Ch.  D. 
286  ;  BcHeirett,  1894,  1  Ch.  362. 

(e)  Stat.  16  &  17  Vict.   c.   51, 


s.  3  ;  ante,  p.  380.  See  also,  p, 
379,  as  to  account  duty. 

if)  Bridrjfi  V.  Yates,  12  Sim. 
64.5. 

{q)  Amies  v.  Skillern,  14  Sim. 
428. 

{h)  Sec  Williams,  R.  P.  133, 
17  th  ed. 
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•more  jointly,  by  limiting  it  to  them,  tJteir  executors,  ad- 

ministrators,  and  assigns.  This,  however,  though  usual, 

was  not  strictly  necessary.     In  ill-framed   instruments^ 

limitations  of  personalty  were  sometimes  made  to  two 

persons,  "  and  the  survivor  of  them,  and  the  executors 

and  administrators  of  such  survivor."     If,  however,  the 

persons  are  simply  made  joint  owners,  the  law  will  be 

sufficient  of  itself  to  carry  the  property  to  the  survivor. 

And  it  is  now  by  no  means  unusual  to  vest  personal 

estate  in  two  or  more  persons,  as  joint  owners,  simply 

by  conveying  it  to  them,  without  further  words.    Bonds  Joint  boii<l.s 

and  covenants,  when  intended  to  be  given  or  made  to  nants. 

two  or  more  jointly,  were  in  like  manner  usually  given 

or  made  to  the  obligees  or  covenantees,  tJieir  executors 

and  administrators ;  or,  if  the  subject-matter  were  assign- 

nh\e,tothen'\,fheirexeciLtors,adiiiimstratorsandassigns. 

But  it  was  always  unnecessary  expressly  to  extend  the 

benefit  of  a  personal  covenant  or  obligation,  made  with 

or  to   two  or  more  persons  jointl}^  to  the  survivors  of 

them  or  to  their  executors,  administrators  or  assigns  (i). 

And  it  is  now  not  unusual  simply  to  express  that  such 

■covenants  and  obligations  are  made   with  or  to  certain 

■epecified  persons,  without  further  words  (k).     But  when  Joint  or 

•entered  into  with  two  or  more  persons,  bonds  or  cove-  ^'^^''^'■'"• 

>nants  cannot,  as  respects  the  obligees  or  covenantees,  be 

joint  or  several,  at  their  election,  for  one  and  the  same 

vcause  ;  for  otherwise  the  Court  would  be  in  doubt  for 

which  of  them  to  give  judgment  (l).     And  whether  a 

covenant  be  joint  or  several  depends  much  more  upon 

the  subject-matter  than  upon  the  words  employed.     If 

each  of  the  covenantees  has  a  separate  interest,  each 

may  have  a  separate  cause  of  action,  and  the  covenant 

will  accordingly  in  such  a  case   be  several,  though  ex- 

(i)  See  Williams's  Conveyanc-  a  covenant,  a  contract  under  seal 

ing  Statutes,  236,  498,  n.  (a).  or    a    bond   or   obligation  under 

(k)  See  ibid.  p.  498.     See  stat.  seal,    made    with   two    or    mora 

44   &  45  Vict.  c.  4],  s.  60  (Ibid.  jointly, 

pp.  235—237),  as  to  the  effect  of  (Z)  5  Kep.  19  a  ;  1  East,  501. 

c  c  2 
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pressed  to  be  made  Avitli  the  covenantees  jointly  and 
severally  (m).  But  if  each  of  the  covenantees  has  not 
a  separate  cause  of  action,  all  of  them  must  concur  in 
suing  upon  the  covenant,  even  although  it  be  expressed 
to  be  made  with  some  of  them,  "  and  as  a  separate 
covenant "  with  the  others  (n)  ;  for  if  all  may  sue,  all 
must  (o). 


Partners  iu 
trade,  no  sur- 
vivorship of 
(hoses  in  pos- 
.session. 


Otherwise  jis 
to  choses  in 
iiction  at  law 
15ut  not  in 
e<[uity. 


Ileal  estat.' 
imrchasecl  Inr 
partnership 
purjioses. 


An  exception  to  the  right  of  survivorship  between 
joint  owners  occurs  in  the  case  of  partners  in  trade.  In 
this  case  the  law,  in  order  to  the  encouragement  of 
commerce,  vests  in  the  executors  or  administrators  of  a 
deceased  partner,  the  share  of  the  deceased  in  all  per- 
sonal chattels  in  possession, such  as  merchandize  or  ships,, 
wdiich  were  the  joint  property  of  the  partnership  ( p].- 
But  this  rule  does  not  extend  at  law  to  choses  in  action,. 
which  must  accordingly  be  sued  for  in  the  nam.e  of  the- 
survivor  (q).  In  equity,  however,  the  share  of  the  de- 
ceased partner,  both  in  the  choses  in  possession  and  in- 
action belonging  to  the  partnership,  devolves  on  his- 
executors  or  administrators.  The  consequence  is  that,- 
though  the  choses  in  action  must  be  sued  for  by  the- 
surviving  partner,  he  will  be  a  trustee  of  the  share  of  the 
deceased  partner  for  his  executors  or  administrators  (r). 
The  same  rule  was  applied  in  equity  even  to  real  estate 
purchased  for  the  purposes  of  a  trading  partnership  (s), 
and  conveyed  to  the  partners  as  joint  tenants  in  fee. 
On  the  decease  of  any  of  them,  equity  held  the   sur- 


(m)  5  T'e]).  10  a  ;  1  AVms. 
Sannd.  ]r)5  n,  n.  (1'. 

(m)  Slivgsby's case,  5  llep.  ]8  h  ; 
Anderson  v.  Mnrtindale,  1  East. 
497  ;  Foley  v.  Addcnhrooke,  4  Q. 
V>.  197  ;  Hopkinson  v.  Lee,  6  <^ 
15.  964  ;  Pmdinirnrv.  Bof field,  14 
W.  k  W.  ii59  ;  IFnkcfieldv.nrou-v, 
9  Q.  P..  209  ;  Kcbjldleyv.  Watson, 
3  Ex.  71  ti. 

(o)  4  Q.  B.  208  ;  IVefJtcrell  v. 
Lanr/ston,  1  Ex.  634  ;  I'uc/h  v. 
atringfield,  3  C.  B.,  N.  S.  2. 


[p)  Co.  Lilt,  l^'l  a;  Kempr  \, 
Ainbrirs,  3  Lev.  i'.lO  ;  Bcv  v.  Col- 
Ircfor  of  Customs,  2  M.  &  S.  223  : 
Buckley  V.  Barber,  G  E.k.  164. 

(q)  Marfiii  v.  Crompe,  1  Lord 
Ravm.  340  ;  ;S'.  C.  2  Salk.  444  ;  2 
Wins.  Siiun  L  117  b,  n.  (2). 

(?•)  Jeffercys  v.  Small.  1  Yern 
217  ;  Lake  v.  Craddock,  3  P.  "Wnis. 
158. 

(s)  Randall  v.  Randall,  7  Sim. 
271. 
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<vivoi-.s  to  be  trustees  of  the  share  of  tlje  deceased  for 
iiis  executors  or  administrators  as  part  of  his  personal 
-estate  (i).  And  tliis  rule  is  now  embodied  in  the 
Partnership  Act,  1890  (u). 

Indeed,    as   a   general  rule,  joint   ownership  is  not  .loinL  owner- 
favoured  in  equity,  on  account  of  the  riijht  of  survivor-  "i^'^I' "°^,  . 

'■       '^  .  ,  °  lavoiireu  iii 

ship  which  attaches  to  it  (v).     Tf,  therefore,  two  persons  ciuity. 

a,dvance  money  by  way  of  morto-age  or  otherwise,  and  ^^  sm'vivor- 

,         ,  .  ,  ,  .    .      .  sliip  ill  equity 

take  tlie  security  to  themselves  jointly,  and  one  of  them  of  joint 

■die,  the  survivor  will  be  a  trustee  in  equity  for  the  re-  '*^''i^'it"'s. 
presentatives  of  the  deceased,  of  the  share  advanced  by 
liim  (.r).  And  it  was  formerly  necessary,  when  the  in- 
tention was  that  the  survivor  should  receive  the  whole, 
that  a  declaration  should  be  inserted  that  his  receipt 
alone  should  be  a  sufficient  discharge  for  the  money 
secured  (y).  An  enactment  contained  in  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  has  rendered 
unnecessary  the  insertion  of  such  a  declaration  in  mort- 
gages or  obligations  made  or  transferred  to  two  or  more 
persons  jointly  after  the  31st  of  December,  1881  (0). 

An  ownership  in  common  (or,  as  it  is  usually  styled  Ownership  in 
,,,,,,  .  '         ,       -foininoii. 

m   analogy    to  real  estate,  a  tenancy    m  common)  of 

chattels  may  arise  either  from  the  severance  of  a  joint 

x)wnership,  or  from   a  gift  to  two  or   more  to  hold  in 

•common  (a).     But  a  joint  ownership  of  a  chose  in  action 

<;annot  be  severed  at  law  by  either,  or  even  by  both,  of 

the  joint  owners.     And  in  case  of  the  bankruptcy  of  a 

(t)  Phillips  V.  PklllijJS,  1  My.  &  {u)  Stat.  53  &  54  Vict.   c.   39, 

Keen,  649,  663  ;  Brooviv.  Broom,  ss.  20 — 22. 

a  Jly.   k  Keen,   443 ;    Morris  v.  (v)  2  Atk.  55  ;  2  Ves.  sen.  258. 

Kcarslcy,    2   You.    &  Coll.    139  ;  {x)  Petty  v.   St)/ward,  1  Chan. 

JJ'iijh  V.   JJrcnt,   2  You.  &  Coll.  Kep.  57  ;  1  Eq.  C'a.  Ab.  290. 

■2'>S;  Houghton  v.  Jlow/htoii,    11  (?/)  See  Williams,   R.    P.    522, 

*Sim.  491  ;  distance  v.  Bradshaw,  17th  ed. 

4Hare,  315,  322;Z)a?%v.  Z)ar&(/,  (-)  Stat.  44  &  45  Vict.   c.    41, 

^  Drew.  495  ;  sec  Cookson  v.  Cook-  s.     61  ;    see   Williams's    Convey- 

..sv.i«,    8    Sim.     529  ;     JVatcrcr  v.  ancing  Statutes,  238 — 240. 

JVaterer,  L.  R.  15  Eq.  402.  («)  Litt.  sect.  321. 
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joint  creditor,  by  which  all  his  estate  became  vested 
in  his  assignees,  an  action  against  the  debtor  must 
formerly  have  been  brought  in  the  joint  names  of  the 
assignees  and  the  other  joint  creditors  (b).  And  if 
two  joint  creditors  should  have  become  bankrupt,  the 
action  must  have  been  brought  in  the  joint  names  of 
the  assignees  of  both  of  them  {<:).  But  by  the  Bank- 
ruptcy Act,  1883  {(l),  as  under  the  Act  of  18G9  (e),  where 
a  bankrupt  is  a  contractor  in  respect  of  any  contract 
jointly  with  any  person  or  persons,  such  person  or 
persons  may  sue  or  be  sued  in  respect  of  the  contract,, 
without  the  joinder  of  the  bankrupt.  A  tenancy  in 
in  common  at  common  cannot  in  fact  exist  at  law  of  a  chose  in  action. 

law  of  a,  chose     ,  ^^^  _,  i    /-^    •    •    i^i  i 

A.  may  owe  20/.  to  B.  and  C.  jonitly,  or  he  may  owe 
10/.  to  B.  and  10/.  to  C;  but  he  cannot  owe  20/.  to  B.. 
and  C.  in  common.  If  each  has  a  several  cause  of 
action,  each  must  sue  separately.  In  equity,  however,, 
the  case  is  different.  Though  B.  and  C.  are  joint 
owners  at  law,  in  equity  tliey  may  be  owners  in  com- 
mon ;  and  on  the  decease  of  either  of  them,  his  share- 
may  in  equity  belong  to  his  representatives,  instead  of 
accruing  beneficially  to  his  companion.  And  with  re- 
gard to  letters  patent,  it  appears  that,  even  at  law,  they 
may  be  the  subject  of  an  ownership  in  common,  and 
that  the  assignee  of  an  undivided  share  may  alone  sue- 
for  an  infringement  of  that  part  of  the  patent,  with- 
out  joining  the  persons  interested  in  the  remaining 
shares  (/).  And  one  owner  in  common  of  letters-patent 
can  work  the  patent  on  his  own  account,  without  the 
concurrence  of  the  others  (g).     In  deciding  wdiether  a 


No  tenanc\- 


in  action. 


Otherwise  in 
equity. 


Letters- 
jtatent. 


(h)  Thomason  v.  Frcrc,  10  East, 
418.  See  stat.  46  &  47  Vict.  c. 
52,  s.  113,  and  the  repealed  stats. 
32  &  33  Vict.  c.  71.  s.  105  ;  12  & 
13  Vict.  c.  106,  s.  152,  and  5  &  6 
Vict.  c.  122,  s.  31. 

(c)  See  Hancock  v.  Hcyioood,  3 
T.  Rci).  433. 

(d)  Stat.    46  &  47  Vict.  c.  52, 


s,  114. 

{c)  Stat.  32  k  33  Vict.  c.  71, 
s.  112. 

(/)  DiDiniclif  V.  Mallcf,  7  C, 
B.,  N.  S.  209  {iValton  v.  Lavatcr, 
8  C.  B.,  N.  S.  162. 

((/)  Mathers  v.  Green,  L.  C.,. 
L.  1{.  1  Ch.  29  ;  Steers  v.  Eogcrs, 
1893,  A.  C.  232. 
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tenancy  in  common  lias  been  created  by  deed,  there  is 

very  seldom  any  difficulty.     But  in  wills,  where  greater  Oifts  by  will 

•     11  •        •  ±      ■    r  ^  1      xi,  1       •       ii     4.  which  make  a 

indulgence  is  given  to  informal  words,  the  rule  is,  that  tenancy  in 
any  words  which  denote  an  intention  to  give  to  each  of  comiiio". 
the  legatees  a  distinct  interest  in  the  subject  of  gift, 
Avill  be  sufficient  to  make  them  tenants  in  common. 
Thus  a  gift  by  will  to  two  or  more  persons  "  equally  to 
be  divided  between  them"  {li),  or  simply  "between 
them  "  (^),  or  "  in  joint  and  equal  proportions  "  (k),  or 
"equally  "  [l)  or  "respectively  "  {m),  or  "to  be  enjoyed 
alike  "  (7O,  will  make  such  persons  tenants  in  common, 
and  not  joint  tenants,  as  they  would  have  been  without 
the  insertion  of  such  words.  In  this  respect  the  rule  is 
the  same  whether  the  subject  of  the  devise  or  bequest 
be  real  or  personal  estate  (o). 

Owners  in  common  of  personal  estate,  like  tenants  in  Owners  in 

«  1        1       1  1  -if  •  connuou  have 

common  or  lands,  have  merely  a  unity  ot  possession  :  ^^ycW  a 

the  interest  of  one  mav  be  larger  or  smaller  than  that  unity  of  pos- 

session. 
of  the  other,  one  having,  for  instance,  one-third,  and  the  " 

other  two-thirds  of  the  property.     So  the  title  need  not 

be  the  same,  as  one  may  have  been  originally  a  joint 

tenant  with  a  third  person,  who  may  have  severed  the 

joint  tenancy  by  assigning  his   moiety  to  the    other. 

The  right  of  survivorship,  which  springs  from   a  unity  No  sim-ivor- 

of  interest  and  title,  has  accordingly  no  place  between  ^  "^' 

owners  in  common  (|>). 

Connected  with  the  subject  of  joint  ownership  is  that  Joint  liahility. 
of  joint  liability.     Two  or  more  persons  may  be  jointly 

(h)  Blissct  V.  Cmnurll,  1  Salk.  443. 

226;  Fhillq)s  V.  Phillips,  2y em.  (;/i)  1   Atk.    580;    1  Yes.    .sen. 

430  ;  1  Eq.  Ca.  Abr.  292,  pi.  6  ;  104. 

1  1'.  Wms.  34.  (n)  Lovcaarsd.Mudge'v.  L'light, 

(i)  Lashbrook  v.  Cuck,   2   Mer.  Cowp.  352. 

70.  (0)  See    2   Jarni.  "Wills,    1121, 

{h)  Ettrickc  v.  Edrickc,  2  Anibl.  et  scq.  5th  ed. 

656.  (lA  Litt.  sect.  321. 

[1)  Lowcn  V.  Dudd,   Cro.    Eliz. 
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liable  to  the  same  debt  or  doinand.     In  a  j<nut  bond, 
the  obligors,  according  to  tlie  usual  form,  bound  them- 
selves, their  heirs,  executors  and  administrators  jointly  j 
and  in  a  joint  covenant,  they,  in  like  nuinner,  covenanted 
lor  themselves,  their  heirs,  executors  and  administrators 
jointly.     For  reasons  already  given  (7),  there  is  now  no 
necessity  for  the  express  mention  of  tlie  heirs,  executors, 
or  administrators  of  the  persons  to  be  jointly  bound  by 
any  covenant,  or  bond  under  seal ;  and  such  instruments 
are  now  constantly  drawn  without  naming  them.     In 
every  case  of  joint  liability,  each  is  liable  for  the  whole 
debt  (7-),  yet  they  are   all,  like  joint  owners,  considered 
as  one   person.     They  should   accordingly  all  be  sued 
together  during  their  joint  lives  (s)  ;  for  if  an  action  be 
brought  and  judgment   obtained  against  one  only,  the 
discliiirges  all.  others  will  be  discharged,  though  the  judgment  remain 
unsatisfied  (/).     So   a  release  to  one  of  them  Avill  dis- 
Disclmrge  by    charge  them  all  (u).     But,  as  we  have  seen,  the  order 
bankniptcy.     ^|-  (jiv^jcliarge  of  a  bankrupt  will  not  release  any  person 
who  at  the  date  of  the  receiving  order  was  a  partner  or 
co-trustee  with  the  bankrupt,  or  was  jointly  bound,  or 
Discliaro-e  by    ^'^^^   made    any  joint  contract    with   him  {x).     And   if 
Statute  of        r^j^y  person  iointlv  liable  upon  any  simple  contract  shall 
Liiiiitatinns.  -^   ^  \  -,     \       r,  r   r-      ■       ■  ,        i         i- 

be  discharged  by  the  btatute  01  Limitations  yy),  but  his 


.Juilgment 
against  or 
release  of  one 


{q)  Aiife,  p.  200. 

(■/■)  1  F)ani.  &  Aid.  o'>. 

(.s)  lAViiis.  Sauiid.  291b.  11.  (4); 
Kendall  v.  Hamilton,  4  App.  Cas. 
504,  0I.5,  51(3,  542—544. 

(/.)  King  V.  Hoarc,  13  M.  k  AV. 
494  ;  Kendally.  Hamilton,  4  A\)\^. 
Cas.  504  ;  Hainmond  v.  Hchoficld, 
1891,  1  Q.  B.  453.  The  rule  is  the 
same  in  every  case  of  joint  liability, 
on  tort  as  well  as  in  contract,  13 
M.  &  W.  504—506  ;  Brinsmcad  v. 
Harrison,  L.  K.  7,  C.  P.  547  ;  but 
it  is  snbject  to  an  exception  in  the 
rase  of  the  absence  beyond  seas  of 
any  one  jointly  liable  with  the 
person,  against  whom  judgment 
has  been  obtained  ;  see  note  [z) 
below. 


{u)  2  Rol.  Abr.  412  (G),  jd.  4  ; 
Clayton  v.  Kynaston,  3  Salk.  574  ; 
2Wrns.  Saund.47gg,  n.  (1);  JFar- 
ivick  V.  llidiardbon,  14  Sim.  281. 
But  a  covenant  not  to  sue  one  of 
several  joint  debtors  or  tort-feasori^ 
will  not  dischaige  the  others  • 
Hutton  V.  Eyre,  6  Taunt.  289 
JJuck  V.  May'm,  1S92.  2  Q.  B.  511. 

(a-)  Stilt.  46  &  47  Vict.  c.  52, 
s.  30,  sub-s.  4,  ante,  p.  255.  The 
previous  enactments  were  stats. 
32  &  33  Vict.  c.  71,  s.  50  ;  24  & 
25  Vict.  c.  134,  s.  163  ;  12  &  1? 
Vict.  c.  106,  s.  200  ;  5  &  6  Vict, 
c.  122,  s.  37  ;  and  6  Geo.  IV.  c.  16, 
•s.  121. 

[y)  Stat.  21  Jac.  1,  c.  16. 


OF   JOINT   OWNERSHIP   AND   JOINT   LIABILITY. 


393 


■co-contractor  or  co-conti-actors  shall  be  liable  by  virtue 

of  a   new   acknowledgment    or  pronaise  (s),  judgment 

may  be    given  against   the    latter  person    or   persons 

■only  (a).     If  one  liable  jointly  \vith  others  be  sued   for 

the  whole  debt  or  demand,  he  will  be  entitled,  as  a  rule, 

to    have    the    others    added    as    co-defendants  to  the 

action  (b).     And  if  one  joint   debtor    pays    the    whole 

•debt,  he  will  be  entitled  in  equity  to  contribution  from  Contribution. 

the  others  in  equal  shares  (c).    After  the  decease  of  any  After  the 

one  joint  debtor  the  survivors  or  survivor  of  them  may  Jo-^Jt  jgjfoT'' 

still  be  sued  for  the  whole  debt,  as  though  the  deceased  the  survivor 

had  no  share  in  it  ((/),  and  the  estate  of  the  deceased  ^°  ^^  ^^ 

will  be  discharged  from  all  liability  both  at  law  and  in 

equity  (e).     So  if  a  judgment  be  obtained  against  two 

or  more  jointly,  and  one  of  tliem  die,  the  estate  of  the 

survivor  or  survivors,  whether  real  or  personal,  will  be 

•exclusively  liable  to  be  taken   in  execution  ;  although 

formerly  the  real   estate   of  the  deceased,  having  been 

bound  from  the   date    of  the  judgment,  was  liable  to 


(z)  See  ante,  pp.  159,  164.  No 
joint  contractor  shall  lose  the 
benefit  of  the  Statute  of  Limita- 
tions by  reason  of  any  ^vritten 
acknowiedgment  or  promise  made 
and  signed  by  any  otiier  joint  con- 
tractor ;  Stat.  9  Geo.  IV.  c.  14, 
s.  1  ;  or  by  payment  of  any  prin- 
<;ipal  or  interest  by  any  co-con- 
tractor or  co-debtor  ;  stat.  19  & 
20  Vict.  c.  97,  s.  14.  Formerly, 
where  one  of  several  joint  debtors 
•was  beyond  seas,  the  time  of  limi- 
tation did  not  begin  to  run,  so  as 
to  discharge  tlie  others  remaining 
in  England,  until  his  return  ;  stat. 
4  &  5  Anne,c.  3  (c.  16  in  Rutfhead), 
a.  19  ;  Fannin  v.  Amlcrson,  7  ^l. 
B.  811  ;  Toimis  v.  Mead,  16  C.  V>. 
123.  But  by  stat.  19  &  20  Vict. 
<!.  97,  ss.  11,  12.  the  fact  of  one 
joint  debtor  beingbeyond  the  seasat 
the  time  when  the  cause  of  action 
accrues,  will  not  deprive  the  others 
of  the  benefits  of  the  Statute  of 
Limitation  ;  and  the  recovery  of 


judgment  against  any  who  were 
not  beyond  seas,  will  be  no  bar  to 
an  action  against  the  absent  debt- 
ors on  tlieir  return.  And  no  part 
of  the  United  Kingdom,  nor  the 
Isle  of  Man,  nor  the  Channel 
Islan(1s  shall  be  considered  as 
beyond  seas  within  the  meaning 
of  the  statute  of  Anne. 

(rt)  Stat.  9  Geo.  IV.  c.  14,  s.  1. 

(b)  Fillet/  V.  Robinson,  20  Q.  B. 
D.  155 ;  see  Wilson  (t  Co.  v. 
Balcarres  ch  Co.,  1893,  1  Q.  B. 
422. 

(c)  Bering  v.  Ea7'l  of  Winchcl- 
sca,  2  Bos.  &  Pul.  270 ;  1  White 
&  Tudor,  L.  C.  Ecp  See  ante,  p. 
210. 

(rf)  Ilichards  V.  Hiatlur,  1  B, 
&  A.  29. 

(c)  Rkliardson  v.  Ilorton,  6 
Beav.  185  ;  Wibncr  v.  Currcij,  2 
L)e  G.  &  S.  347  ;  Crossley  v.  Dob- 
son,  2  Dc  G.  &  S.  486  ;  Other  v. 
Iveson,  3  Drew.  177. 
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contrn)ute    equally    with  the    real    estate    of  the  sur- 
vivors (/). 


Joint  and 

several 

liability. 


Form  of  a 
joint  and 
.several  bond. 


Form  of  ;i 
joint  and 
several 
covenant. 


A  liability,  however,  may  be  both  joint  and  several 
at  the  same  time  ;  and,  as  such  a  liability  is  iriore  bene- 
ficial to  the  creditor,  it  is  more  usual  than  a  liability 
which  is  simply  joint.  In  such  cases  the  intention  t& 
create  a  several  as  well  as  a  joint  liability  should  be 
clearly  expressed  {g).  A  joint  and  several  bond  by 
two  persons  ran  in  this  form  : — "  for  which  payment  to 
be  [well  and  truly]  made,  we  bind  ourselves,  and  each 
of  us,  [and  the  heirs,  executors  and  administrators  of 
us  and  each  of  us,]  jointly  and  severally  ; "  or  if  there 
were  a  larger  number  of  obligors,  say  five,  the  better 
form  was  : — "  for  which  payment  to  be  [well  and  truly] 
made,  we  bind  ourselves,  and  each  of  us,  and  any  two, 
three,  or  four  of  us,  [and  the  heirs,  executors  and 
administrators  of  us,  and  each  of  us,  and  of  any  two,, 
three,  or  four  of  us,]  jointly  and  severally."  But  now% 
as  we  have  seen  (A),  express  mention  of  heirs,  executors 
and  administrators  is  unnecessary ;  and  the  words  en- 
closed within  brackets  in  the  forms  given  above  may 
be  and  are  now  constantly  omitted.  In  the  case  of  a 
joint  and  several  bond  thus  worded,  an  action  may  be 
brought  against  all  the  obligors,  or  against  any  one^ 
two,  three  or  four  of  them  whom  the  obligee  may 
select ;  otherwise  he  must  have  sued  either  all  of  them 
jointl}^,  or  any  one  of  them  singly  {i).  A  joint  and 
several  covenant  was  usually  in  this  form  : — "And  the 
said  A.  B.  and  C.  I),  do  hereby,  for  themselves  [their 
heir.s,  executors  and  administrators]  jointly,  and  each  of 
them  doth  hereby  for  himself  respectively,  [and  for  his- 
respective    heirs,  executors  and   administrators,]  cove- 


(/)  3  Rep.  14  b  ;  Smartc  v.  i:d- 
sun,  1  Lev.  30;  2  Wnis.  Saund. 
51.  See  now  stat.  27  &  28  Vict. 
c.  112  ;  Williams,  R.  P.  245—251, 
17th  ed. 


((/)  See  While  v.  Tyndall,  IS 
A\)\).  Cas.  263. 

[h)  Ante,  p.  200. 

(i)  Per  iiuller,  J.,  in  Sireatficld 
V.  Halliday,  3  T.  Rep.  782. 
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uant,"  <_^-c, ;  or  if  tlicic  Avcrc  more  than  two  covenantors 
tlie  Letter  form  was,  for  the  reason  above  given,  "And 
the  said  A.  B.,  C.  D.,  E.  F.  and  G.  H.,  do  hereby,  for 
themselves  [their  heirs,  executors  and  administi'ators] 
jointly,  and  any  two  or  three  of  them,  do  hereby,  for 
themselves  [their  heiis,  executors  and  administrators] 
jointly,  and  each  of  them  doth  hereby  for  himself  re- 
spectively [and  for  his  respective  heirs,  executors  and 
administrators]  covenant,"  &c.  The  words  enclosed 
within  brackets  may  be  and  are  now  generally  omitted, 
for  the  reasons  already  given  {j).  In  all  cases  of  joint 
and  several  liability,  each  party  is  individually  liable, 
and  may  be  sued  alone  for  the  whole  debt,  or,  if  the 
creditor  please,  he  may  sue  them  all  jointly.  In  con-  Release  of 
sequence  of  the  joint  liability,  a  release  of  one  of  the 
debtors  will  discharge  them  all ;  and,  as  they  are  all 
discharged,  the  creditor  will  thenceforth  be  unable  even 
to  sue  any  of  them  severally  (k).  As,  however,  the 
several  liability  is  distinct  from  the  joint,  it  is  compe- 
tent to  the  creditor,  in  releasing  one  of  the  debtors, 
expressly  to  reserve  his  remedy  against  the  others  ;  and 
in  this  case,  each  of  the  remaining  debtors  will  con- 
tinue severally  liable  (/).  So  he  may  covenant  with  Covenant  not 
one  of  the  debtors  never  to  sue  him  ;  and  in  such  a  case 
he  will  retain  his  remedy  against  the  others  seve- 
rally («i).  On  account  of  the  several  liability,  the 
estate  of  a  person  who  has  become  jointly  and  severally 
bound  is  not  discharged  by  his  decease  in  the  lifetime  of 
his  co-debtors,  but  still  remains  liable  to  the  entire  debt 
as  respects  the  creditor,  and  to  a  proportion  of  it  as 
respects  the  surviving  co-debtors.     By  an  Act  of  185G  Payment  by 

co-debtor. 

( ;■)  Jvfc,  p.  200.  807  ;  Thompson  v.  Lack,  3  C.  B. 

(/.•)  2  Rol.  Abr.  41 2  (G),  pi.  5  ;  540  ;  Kcnrslajv.  Cole,  16  M.  &  W. 

Clayton  v.  I\i/na.<ifon,'2  Salk.  574  :  136  ;  Price  v.  Barker,  4  E.  &;  B. 

JSiichohon  V.  IkviU,  4  A.  &  E.  683  ;  760  ;  Willis  v.  Dc  Cadro,  4  C.  B., 

Evans  v.    Bremriclge,  2  K.   &  .1.  N.  S.  216. 

174  ;  affirmed,  8  De  G.   J\I.  &  G.  (m)  Laci/  v.  Kynaston,  2  Salk. 

100.  575  ;  2  ^Vnls.  Saimd.   48,  n.  (1)  ; 

[l)  Ex  jj«ric    Gifford,    6    Yes.  see  ante,  p.  3y2,  n.  (w). 
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110  co-contractor  or  co-debtor,  whether  liable  jointly 
only  or  jointly  and  severally,  shall  lose  tlie  benefit  of 
the  Statutes  of  Limitation  by  reason  only  of  payment 
of  any  principal,  interest  or  other  money  by  any  other 
co-contractor  or  co-debtor  (n). 


Liability  of 
jiai'tiiers. 


Dormant 
paitner. 


Liability  in 
<'qvuty  of 
estate  of 
■deceased 
liartner. 


An  exception  to  the  general  rules  as  to  joint  lia- 
bility (o)  occurs  in  the  case  of  the  liability  of  partners. 
During  the  partners'  lives,  their  liability  for  debts  in- 
curred by  the  partnership  is  joint  only  (p)  :  unless,  of 
course,  they  should  have  contracted  severally  as  well  as 
jointly.  Accordingly,  they  ought  all  to  be  joined  as 
defendants  to  an  action  for  recovering  any  such 
debt  iq).  But  a  dormant  partner,  whose  name  may  or 
may  not  be  known,  may  either  bo  joined  or  not  at  the 
pleasure  of  the  creditor  (r),  unless  the  contract  be  under 
seal,  in  which  case  those  only  can  be  sued  on  it  who 
have  sealed  and  delivered  it.  A  dormant  partner 
cannot,  however,  be  sued  after  judgment  has  been 
obtained  against  the  active  partners  (s).  Upon  the 
death  of  one  of  several  partners,  the  surviving  part- 
ners become  liable  at  law  for  all  partnership  debts 
previously  incurred,  as  in  any  other  case  of  joint  lia- 
bility (t).  But,  as  the  whole  beneficial  interest  in  the 
assets  of  the  partnership  does  not  accrue  to  the  sur- 
vivors, but  the  executors  or  administrators  of  the 
deceased  partner  are  entitled  in  equity  to  his  share  (u), 
so  also  in  equity  the  estate  of  the  deceased  partner  is 
not  discharged  from  liabilities  incurred  by  the  partner- 


(n)  Stat.  19  &  20  Vict.  c.  97, 
s.  14,  not  retrospective  ;  Jaclmon 
V.   Woolley,  8  E.  &  B.  784. 

(o)  Ante,  pj).  391--4. 

( 'p)  Kendall  v.  Hamilton,  3  C. 
P.  D.  403  ;  4  App.  Cas.  f.04. 

{q)  See  Rice  v.  Shule,  5  Burr. 
2611  ;  1  Wins.  Sauiul.  291  b, 
n.  (4) ;  Kendall  v.  Hamilton,  4 
App.  Cas.  504,  515,  516,  542— 
644. 


(/■)  De  Maufort  v.  Saunders,  1 
B.  &  Ad.  398  ;  IJeckham  v.  Drake, 
9  M.  &  W.  79  ;  11  M.  &  W.  315. 

(s)  Kendall  v.  Hamilton,  nbi 
sup.;  ante,  p.  392. 

{t)  Richards  v.  Heather,  1  B.  & 
A.  29  ;  Mellish,  L.  J.,  Beresford 
V.  Browning,  1  Ch.  D.  30,  36  ;. 
.see  ante,  p.  393. 

(i/)  Ante,  p.  388. 
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sliip  before  Ins  death  {x).  For  in  equity  the  liability 
of  partners  for  partnership  debts  is,  for  the  purposes  of 
the  satisfaction  of  such  debts  out  of  the  estate  of  a 
deceased  partner,  considered  as  several  as  well  as 
joint  (y).  On  the  death  of  a  partner,  therefore,  his 
estate  will  be  liable  in  equity  to  all  the  partnership 
debts  incurred  previous  to  his  decease  {z) ;  and  the 
creditors  may,  if  they  please,  resort  in  the  first  instance 
to  the  estate  of  the  deceased,  leaving  it  to  his  repre- 
sentatives to  recover  from  the  surviving  partners  their 
share  of  the  debts  («).  But  the  equitable  remedy  so 
given  to  partnership  creditors  against  the  estate  of  a 
deceased  partner  has  always  been  qualified  by  the 
application  of  the  rule  in  bankruptcy,  next  stated  ;  in 
accordance  with  which  the  separate  creditors  of  the 
deceased  partner  must  first  be  paid  in  full  out  of  his 
estate,  before  its  application  to  the  payment  of  any  of 
the  debts  of  the  partnership  (6). 

]n  the  case  of  the  bankruptcy  of  a  partnership,  the  Bankruptcy 
rule  which  has  always  been  followed  in  the  payment  of  °|jjp^^'  "^'' 
the  debt  is,  that  the  joint  assets  of  the  firm  are  in  the  joint  and 
first  place  liable  to  the  partnership  debts  ;  and  that  the  several  debts. 
separate  estate  of  each  partner  is  in  the  first  place  liable 
to  his  separate  debts,  which  must  be  paid  in  full  out  of 
such  separate  estate,  before   any  of  it  can  be  applied 


{.r)  Kendall  v.  TTamilto,r,  3  C. 
1'.  D.  403,  408  ;  4  App.  Ciis.  504, 
517,  538,  539  ;  Re  Eochjsun,  31 
Ch.  D.  177. 

(?/)  See  James,  L.  J.  Beresford 
V.  llrou-niiuf,  1  Ch.  D.  30, '34  ; 
Kendall  v.  HamiUon,  3  C,  P.  D. 
403,  406-  410  ;  4  App.  Cas.  5C4, 
.517,  520,  521,536,  537—539,  545; 
lie  Hodgson,  31  Ch.  D.  177. 

(z)  Lkvayncs  v.  Kuble,  1  Me. 
529,  563  ;  2  Kuss.  &  My.  495  ; 
Stat.  53  &  54  Vict.  c.  39,  s.  9. 

{a)  JFilkinson  v.  Henderson,  1 
My,   &  K.   582;    Braithivaife    v. 


Britain,  1  Keen,  206  ;  Thorpe  v. 
Jackson,  2  Yon.  k  CoH.  553;  IVay 
V.  Basset,  5  Hare,  55. 

{b)  See  Gray  v.  Chisvell,  9  Ves. 
118  :  Braivnv.  U'eathcrhy,  12  Sim. 
6,  10  ;  Ilidcfwayv.  Clare,  19  Beav. 
Ill ;  IV hiking  stall  v.  Givver,  10 
^y.  R.  53  ;  Bodge  v.  Pritchard,  4 
Giff.  294  ;  1  Do  G.,  J.  &  S.  610  ; 
Stat.  53  &  54  Vict.  c.  39,  s.  9. 
The  rule  is  of  course  the  same  if 
tlie  estate  of  a  deceased  partner  be 
administered  in  bankruptcy  ;  ante, 
p.  257 
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towards  payment  of  the  debts  of  the  partnership  (c). 
It  is  also  held  that  no  partner  can  prove  against  the 
firm  in  competition  with  other  creditors  of  the  firm  (d). 
Any  proceedings  under   the  present  Bankruptcy  Act 
may  be  taken  by  or  against  partners  in  the  name  of 
the  firm  (e).     And  a  receiving  order  (/)  may  be  made 
against  a  firm,  and  will  operate  as  if  it  were  a  receiving 
order  made  against  each  of  the  partners  (;j).     But  no 
order  of  adjudication  (Ji)  shall  be  made  against  a  firm 
in  the  firm  name;  but  it  shall  be  made  against  the 
partners  individually  {i).     Any  creditor,  whose  debt  is 
sufficient  to  entitle  him  to  present  a  bankruptcy  peti- 
tion (k)  against  all  the  partners  of  a  firm,  may  present 
a  petition  against  any  one  or  more  partners  of  a  firm 
without  including  the  others  {!).     If  a  receiving  order 
is  made  against  one  partner  of  a  firm,  any  creditor  to 
whom  that  partner  is  indebted  jointly  with  the  other 
partners  of  the  firm,  or  any  of  them,  may  prove  his  debt 
for  the  purpose   of  voting  at  any  meeting  of  creditors, 
and  shall  be  entitled  to  vote  thereat  (m).     But  where 
one  partner  of  a  firm  is  adjudged  bankrupt,  a  creditor 
to  whom   the  bankrupt  is  indebted  jointly  with   the 
other  partners  of  the  firm,  or  any  of  them,  shall  not 
receive   any  dividend  out  of  the   separate  property  of 
the    bankrupt    until   all    the    separate    creditors    have 
received  the  full  amount  of  their  respective  debts  (n). 
Under  the  old  bankrupt  law,  if  any  creditor  had  a  joint 

(c)  Ex  2Mrtc  Elton,  3  Ves.  238,  (f)  Sect.  115.     See  Bankruptcy 

241  ;  Ex  parte  Kensington,  l^Yes.  Rules,  1886,  Nos.  2.59—264. 

447  ;  Ex  parte  Pcake,  2  Rose,  54  ;  (/)  Ante,  pp.  229,  231. 

Ex  parte  Harris,  1  Mad.  583  ;  Ex  (;/)  Rule  262. 

parte   Janson,    3    Mad.    229  ;   lie  ih)  Jnt.e,  p.  233. 

Phtmmcr,   1   Phil.  56  ;   Ex  parte  (/)  Rule  264. 

Kennedy,  2  De  G.,  M.  &  G.  228  ;  (k)  Ante,  p.  229. 

Elx parte  Topping,    11  Jur.   N.  S.  (/)  Sect.  110. 

210  ;  Stat.    46  &  47  Vict.   c.    52,  (m)  Stat.  46  k  47  Vict.   c.  52, 

s.  40,  sub-s.  3.     As  to  fraud,  see  First  Schedule,  rule  13. 

Read  v.  Bailey,  3  Apj).  Cas.  94.  (u)  Stat.   46  &  47  Vict.  c.  52, 

(fZ)  Nansob  v.  Gordon,  1   App.  s.  59,  sub-s.  1.  See  A'c  Von  Hafcn, 

Cas.  195  ;  Ex  parte  Blythe,  16  Ch.  19  Sol.  J.  241,  decided  under' the 

D.  620.  Baukruptcy  Act,  1869. 
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and  several  security,  wliicli  would  enable  him,  at  law, 
to  sue  any  partner  severally,  he  might,  at  his  option, 
prove  his  debt  against  the  separate  estate  of  any  such 
partner  instead  of  against  the  firm  jointly  (o)  ;  but  he 
■could  not  prove  against  both  together  (p).  This  rule 
was  altered  by  a  provision  of  the  Bankruptcy  Act, 
1869  iq),  now  embodied  in  the  Bankruptcy  Act,  1883  (r). 
And  a  joint  creditor  of  a  firm,  who  is  also  a  several 
creditor,  may  now  prove  and  receive  dividends  from 
both  the  joint  estate  and  the  separate  estate.  The  rule 
that  the  joint  assets  of  the  firm  are  in  the  first  place 
liable  to  the  partnership  debts,  applies  equally  where 
there  has  been  a  change  in  the  partnership  previous 
to  the  bankruptcy.  The  stock  handed  over  to  the  new 
firm  is  primarily  liable  to  all  the  debts  incurred  by 
them  ;  and  the  creditors  of  the  old  firm  must  first  have 
recourse  to  such  assets,  if  any,  as  may  still  belong  to 
the  old  firm,  and  cannot  touch  the  property  of  the  new 
partnership  till  all  its  creditors  have  been  fully  paid  (.s). 
The  addition  or  withdrawal  of  a  partner  to  or  from  a 
firm  in  difficulties  may  thus  occasion  serious  detriment 
to  its  creditors. 

It  has  been    decided  that  the  share   of  a  dormant  Dormant 
partner  in  the  assets  of  the  partnership  is  not  goods  in  P'"'*^"^^"- 
the  order  or  disposition  of  the  acting  partner  with  the 
•consent  of  the  true  owner  thereof,  so  as  to  pass  to  the 
trustee  for  the  creditors,  on  the  bankruptcy  of  the  acting 
partner,  as  part  of  the  bankrupt's  separate  estate  U). 

(o)  Ex  parte  Hmj,  15  Ves.  4.  {r)  Slat.    46  &  47  Viet.   o.  52, 

{p)  Ex  parfe   Bcvan,    10  Yes.  Second  Schedule,  rule  18. 

107  ;  Ex  2Mr(e  Husbands,  2  Olyu  (s)  Ex  parte   Freeman,    Buck, 

&  Jam.  4.  471;    Ex  parte   Fry,    1    Glvu    & 

(g)  Stat.  32  &  33  Vict.   c.    71,  Jain.     96  ;    Ex  parte   Janson,    3 

s.    37  ;    Ex  parte   Honey,    In   re  Mad.    229  ;  Ex  parte  Spraijnc,  4 

Jeffcry,    L.    li.    7   Ch.    178  ;    Ex  Ue  G.  M.  &  G.  866. 

parte  Stone,  In  re  JFekh,   L.  R.  8  (t)  Reynolds  v.   Boidcy,  L.  R. 

Ch.   914.     The  rule  had  been  par-  2    Q.     1'..     474;    ante,    i)p.   lOO 

tiallyabolishedbytheActoflSfil,  215,  237. 
Stat.  24  k  25  Vict.  c.  134,  s.  152. 
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But,  if  two  or  more  persons  become  liable  as  partners, 
and  one  of  them  permit  goods,  which  are  his  separate 
property,  to  remain  in  the  reputed  ownership  of  the 
firm,  such  goods  are  liable  to  be  treated  as  part  of  the 
joint  estate,  in  the  event  of  the  bankruptcy  of  the 
firm  (u). 


Every  partner 
liable  for 

del  its  oftlu- 
timi. 


Ostensible 
jiartuer. 


Ketirinf( 
partner. 


Deceoseil 
partner. 


As  we  have  seen  (x),  when  two  or  more  persons  enter 
into  partnership,  each  is  liable,  jointly  with  the  other  or 
others,  for  all  the  debts  of  the  firm.  This  liability  is 
incident  to  the  relation  of  partnership,  and  is  necessarily 
incurred  whenever  it  is  established,  as  a  fact  that  any 
particular  persons  are  partners  in  business  (y).  But  a 
man  may  also  incur  liability  for  the  debts  of  a  partner- 
ship by  holding  himself  out  as  a  partner  in  the  firm, 
although  he  be  not  entitled  to  receive  any  share  of  the 
profits  (z).  Thus  if  a  person  allow  his  name  to  be  used 
as  one  of  a  firm  (a),  or  to  be  painted  over  the  door  of 
a  shop  {h),  he  will  be  liable  to  the  debts  of  the  firm  : 
for  credit  may  thus  be  given  to  the  firm  on  the  strength 
of  his  character  as  a  solvent  person.  On  the  same 
principle,  if  a  person  have  once  been  knovf  n  to  be  a 
partner  in  the  firm  (c),  his  liability  to  its  debts  will 
continue  after  his  withdrawment,  unless  he  takes  proper 
means  to  inform  the  creditors  that  he  has  ceased  to  be 
a  partner  (d).     But  the  circumstance  of  the  name  of  a 


(u)  Re  Rowland  and  CranJcsliav-, 
L.  li.  1  Ch.  421  ;  Ex  imttc.  Han- 
man,  Re  Palsford,  8  Cli.  D.  11. 
See  ante,  p.  100. 

{x)  Ante,  p.  396  ;  Ruohj  v. 
Driver,    5  Ch.  D.  458. 

(y)  S.  C,  5  Ch.  D.  458,  472  ; 
see  Holme  v.  Hammond,  L.  K.  7 
Ex.  218,  226,227,  233. 

{z)  Evre,  C.  J.,  IVau'jh  \.  Car- 
ver, 2  'H.  BI.  235,  242  ;  Ellen- 
borough,  C.  J.,  M'lverv.  Humble, 
16  East,  169,  174  ;  stat.  53  &  54 
Vict.  c.  39,  s.  14. 

(a)  Parkinx.  OarnitJiers,ZEHp. 
248  ;  Young  v.  Axtell,  cited  2  H. 


Black.  242  ;  E.i'  parte  Hay  man, 
Re  Pulsford,  8  Ch.  D.  11  :  see  Re 
Eraser,  1892,  2  Q.  15.  633. 

(b)  JFilliams  v.  Keats,  2  v'^tark. 
290.  See  JPIrer  v.  Humble,  16 
East,  169,  171,  175. 

(c)  Evans  v.  Drummond,  4  Esp. 
89  ;  Brooke  v.  Enderhy,  2  Brod.  & 
]>ing.  70  ;  4  Jloore,  501  ;  Carter 
V.  Whallqi,  1  B.  &  Ad.  11. 

(d)  Graham,  v.  Hope,  Peake, 
154  ;  Godfrey  v.  Turnbull,  1  Esp. 
571 ;  APIver  v.  Humble,  16  East, 
169  ;  i&  Hodgson,  31  Ch.  D.  177, 
184  ;  Stat.  53  &;  54  Vict.  c.  39,  s. 
17  (2).     See  IScarf  v.  Jardine,   7 
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deceased  partner  remaining  in  tlie  firm  will  not  render 

his  estate  liable  to  the  debts  of  the  survivors  (e).  And  if  Executor 

a  trader  direct  by  his  will  that  his  trade  shall  be  carried  ^^€1^"°  '"^ 

on  by  his  executor,  the  executor  who  ostensibly  carries 

on  the  trade  will  be  liable  for  the  debts  he  may  thereby 

incur  as  fully  as  if  he  were  carrying  on  the  trade  for  his 

own  benefit  (/)  ;  but  so  much  only  of  the  estate  of  the 

testator  will   be  liable  to  such  debts  as  he  may  have 

directed  to  be  employed  in  the  business  (g).     The  rest 

of  the  testator's  estate   is  held  to  be  exempt,  on  the 

ground  of  the  great  inconvenience  which  would  arise 

from  holding  it  liable  after  its  distribution  amongst  the 

legatees. 

Under  the  Partnership  Act,  1890  (/i),  a  writ  of  execu-  Execution 
tion  shall  not  issue  against  any  partnership  property  or'partnci-. 
except. on  a  judgment  against  the  firm.  But  any  judg- 
ment creditor  of  a  partner  may  obtain  an  order  charg- 
ing that  partner's  interest  in  the  partnership  property 
and  profits  with  payment  of  the  amount  of  the  judg- 
ment debt  and  interest,  and  the  appointment  of  a 
receiver  of  his  share  of  the  profits  (i). 

The  law  will  not  permit  a  man  to  secure  for  himself  Liabilities  of 

11     1  1  r  ,  .  .  ,  .  .         .      partnership 

ail  the  advantages  of  partnership  without  incurring  its  incurred  by 

an  agreemen 

App.  Cas.  34.5.      As  to  the  con-  9.^5  ;  Kirkman  v.  Booth,  11  Beav.  securing  all 

tinning  liability  of  a  retiring  part-  273;   M'Neillie   v.    ^don,    4  Dq  ^is  advau- 

ner  for  debts  incurred  before  his  Gex.  M.   &  G.  744 ;  He  Johnson,  't^g^s. 

retirement,  see  Jioiise  v.   Bradford  Shearman  v.  Mohinson,  15  Cli.  D. 

Banking  Co.,  10  Times  L.  R.  291.  548  ;  Frascr  x.  Murdoch,  6  App. 

(e)  Devaijnes  v.  Nohlc,  Houhon's  Cas.  855,  866,  874,  875. 
Case,  1  Mer.  529,  616,  623  ;  Ful-  (h)  Stat.  53  &    54  Vict.   c.    39, 

liamy  V.  Noble,  'i'Mev.Gli  ;  IVcli-  s.   23  (1).     As   to   suing  a   firm, 

ster  V.  Webster,  3  Swanst.  490,  n.;  see  Rules  of  the  Sujireme  Court, 

Stat.  53  &  54  Vict.  c.  39,  s.  14  (2).  June,    1891,    Nos.    4—11   (Order 

(/)  10  Ves.  119.       And  at  law  XLVIIIa.)  ;    AV.    N.     4th    July, 

he  will  be  liable,  though  his  name  1891. 

do    not    appear  ;     Wightman    v.  (i)  Stat.  53  &  54  Vict.  c.  39,  s. 

Tou-nroe,  1  Mau.  &  Selw.  412.  23  (2).     The  order  will  be  made 

[g)  Ex  parte  Garlami,  10  Ves.  on  application  by  summons  to  tlie 

110  ;  Kv  parte  Richardson,  Buck.  High  Court,  or  a  Judge  thereof,  or 

202  ;  Cutbush  v.  Cutbush,  1  Beav.  the  Lancaster  Chaucciy  Court,  or 

184  ;    Be   Buttcrfield,    ll    Jurist,  a  county  court. 

W.P.P.  D    D 
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Rules  foi" 
determining 
existence  of 
jiartneriihip. 


liabilities  (/.;).  If  tlierefore  several  persons  enter  into 
an  agreement,  that  some  specified  business  shall  be 
carried  on  by  some  or  one  of  them  on  behalf  of  all  of 
tliem  under  arrangements  whicli  secure  to  all  of  them 
all  the  advantages  of  partnership,  they  will  all  incur 
the  liabilities  of  partners,  although  the  business  be  car- 
ried on  in  the  name  or  names  of  the  acting  partner  or 
partners  alone  (/).  In  such  cases  the  question  to  be 
determined  is,  whether  the  effect  of  the  whole  agree- 
ment is  to  constitute  a  partnership  between  the  parties 
thereto  (m).  And  if  this  be  so,  a  declaration  inserted  in 
the  agreement,  that  certain  parties  thereto  shall  not 
incur  the  liabilities  of  partners,  will  not  enable  them  to 
avoid  the  legal  consequences  of  the  relation  into  which 
they  have  entered  (n).  The  rules  for  determining  the 
existence  of  partnership  are  codified  as  follows  by  the 
Partnership  Act,  1890  (o)  :— 

(Sect.  2.)  In  determining  whether  a  partnership  does  or  does 
not  exist,  regard  shall  be  had  to  the  following  rules  : — • 

(1)  Joint  tenancy,  tenancy  in  common,  joint  property,  common 

property  or  jiart  ownership  does  not  of  itself  create  a 
partnership  as  to  anything  so  held  or  owned,  whether 
the  tenants  or  owners  do  or  do  not  share  any  profits 
made  by  the  nse  thei-eof. 

(2)  The  sharing  of  gross  returns  does   not  of  itself  create  a 

partnership,  whether  the  persons  sharing  such  returns 
have  or  have  not  a  joint  or  conniif)n  right  or  interest  in 
any  property  from  which  or  from  the  use  of  which  the 
returns  are  derived. 
(3.)  The  receipt  by  a  person  of  a  share  of  the  profits  of  a  busi- 
ness is  prima  facie  evidence  that  he  is  a  partner  in  the 


(k)  Poolcy  v.  Driver,  5  Ch.  D. 
458,  483,  493  ;  Ex  ■pari c  DclhasRC, 
Re  Mcgcrand,  7  Ch.  D.  511,  527, 
5-28. 

{I)  See  the  same  cases. 

(i»)  Poohy  V.  Driver,  5  C'li.  D. 
458  ;  Ex  parte  Dclhasse,  Be  Mcge- 
rand,  7  Ch.  D.  511.  See  Cux  v. 
Hickman,  8  H.  L.  C.  268  ;  Kil- 
shaw  V.  Jukes,  3  B.  &  S.  847  ; 
Ilune7i  V.  Sharp,  L.  R.  1  C.  P. 
86  ;  Holme  v.  Hammond,  L.  R.  7 


Ex.  218  ;  Molbco,  March  d-  Co.  v. 
The  Court  of  Wards,  L.  R.  4  P, 
C.  419  ;  Ro'ss  v.  Farhjns,  L.  R.  20 
Eq.  331  ;  Ex  parte  "Tennant,  Re 
Howard,  6  Ch.  D.  303  ;  BadcJcy 
V.  Consolidated  Bank,  38  Ch.  D. 
238. 

{n)  See  Ex  parte  Delhassr,  Re 
Mcgeravd,  7  Ch.  D.  511,  512,  527, 
528,  532  ;  and  see  an/c,  p.  400. 

(o)  Stat.  53  k  54  Vict.  c.  39. 
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business,  btit  the  receipt  of  such  a  shai'e,  or  of  a  pay- 
ment contingent  on  or  varying  witli  the  profits  of  a 
business,  does  not  of  itself  make  him  a  partner  in  the 
business  (p) ;  and  in  particular — 

'  (a)  The  receipt  by  a  person  of  a  debt  or  other  li([uidated 
amount  by  instalments  or  otherwise  out  of  the  accru- 
ing profits  of  a  business  does  not  of  itself  make  him 
a  partner  in  the  business  or  liable  as  such  : 

((b)  A  contract  for  the  remuneration  of  a  servant  or  agent  of 
a  person  engaged  in  a  business  by  a  share  of  the 
profits  of  the  business  does  not  of  itself  make  the  ser- 
vant or  agent  a  partner  in  the  business  or  liable  as 
such  (q)  : 

(c)  A  person  being  the  widow  or  child   of  a  deceased 

partner,  and  receiving  by  way  of  annuity  a  portion 
of  the  profits  made  in  the  business  in  which  the  de- 
ceased person  was  a  partner,  is  not  by  reason  only 
of  such  receipt  a  partner  in  the  business  or  liable  as 
such  ()•)  : 

(d)  The  advance  of  money  by  way  of  loan  to  a  person 
engaged  or  ab(jut  to  engage  in  any  business  on  a 
contract  with  that  person  that  the  lender  shall 
receive  a  rate  of  interest  varying  with  the  profits,  or 
shall  receive  a  share  of  the  profits  arising  from  carry- 
ing on  the  business,  does  not  of  itself  make  the  lender 
a  partner  with  the  person  or  persons  carrying  on  the 
business  or  liable  as  such.  Provided  that  the  con- 
tract is  in  writing,  and  signed  by  or  on  behalf  of  all 
the  parties  thereto  (.s)  : 

(e)  A  person  receiving  by  way  of  annuity  or  otherwise 

a  portion  of  the  profits  of  a  business  in  consideration 
of  the  sale  by  him  of  the  goodwill  of  the  business  is 
not  by  reason  only  of  such  receipt  a  partner  in  the 
business  or  liable  as  such  (t). 
In  the  event  of  any  person  to  -whom  money  ha.g  been  Postiione- 

iidvauced  by  way  of  loan  upon   such  a  contract  as  is  orpersoi! 

mentioned  in  the  foregoing  section,  or  of  any  buyer  of  lending  or 

a  goodwill  in  consideration  of  a  share  of  the  profits  of  sideration  ot 

shaieof  jirofils 
in  ca.se  of  iu- 

(p)  Davis  V.  Davis,  1894,  1  Cli.  (&)  This  replaces  stat.  28  &  29  solvency. 

393.  A^ict.  c.    86.   s.   1  ;  see  Poolcij  v. 

(q)  This  replaces  stat.  28  &  29  Driver,  5  Cli.  D.  458  ;  £x  parte 
Yict.  c.  86  (Bovill's  Act  :  as  to  Delhasse,  Ec  Megevand,  7  Ch.  D. 
which  see  5  Ch.  D.  483,  484),  s.  2.       511. 

(r)  This  replaces  stat.  28  &  29  {t)  This  replaces  .^tat.  28  ^    29 

Yict.  c.  83,  s.  3.  Vict.  c.  86,  s.  4. 

D   D   2 
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the  business,  being  adjudged  a  bankrupt,  entering  into 
an  arrangement  to  pay  his  creditors  less  than  twenty 
shillings  in  the  pound,  or  dying  in  insolvent  circum- 
stances, the  lender  of  the  loan  shall  not  be  entitled  to 
recover  anything  in  respect  of  his  loan,  and  the  seller 
of  the  goodwill  shall  not  be  entitled  to  recover  anything 
in  respect  of  the  share  of  profits  contracted  for,  until 
the  claims  of  the  other  creditors  of  the  borrower  or 
buyer  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied  {ii). 

Eacli  pfutiitT  When  the  relation  of  partnership  has  been  established 
ofVhe  otiief ill  l^etween  two  or  more  persons,  each  incurs  liability  from 
the  ovdhiaiy  the  acts  and  dealings  of  the  other  in  the  ordinary  course 
business.  of  business.     For  every  partner  is  the  agent  of  the  firm 

and  his  other  partners  for  the  purpose  of  carrying  on 
the  business  of  the  partnership  (x) ;  and  all  the 
partners  are  liable,  as  principals,  for  all  acts  done  by 
each  of  them  as  agent  for  and  by  the  authority  of  the 
firm  (?/).  Accordingly  any  one  partner  may  buy,  sell  (s} 
or  pledge  goods  (a) ;  draw  (6),  accept  (c)  or  indorse  (dy 
bills  of  exchange  and  promissory  notes  ;  give  guaran- 
tees (e),  receive  moneys  {/)  and  release  or  compound 
for  debts  (g)  in  the  name  (h)  and  on  the  account  of  the- 
firm,  in  the  ordinary  course  of  business.     Each  partner 

{u)  Stat.  53  &  54  Vict.  c.  39,  s.  BucUcy,  14  ^L  &  W.  469  ;   1  Ph, 

3,  replacing  28  &  29  Vict.  c.   86,  562. 

s.  5  ;  see  lie  HUdcrskcwi,  1893,  2  (c)  Pinkncy   v.   Hall,    1    Salk. 

Q.  B.  357.     And  see  stat.  46  &  47  126  ;  1  Ld.  Raym.  175  ;  Lloyd  \. 

Vict.  c.  52,  s.  40,  sub-s.  G  ;  ante,  Ashhy,  2  B.  &  Ad.  23. 

table  annexed  to  p.  207.  {d)  Swan  v.  Steeh,  7  East,  210  ; 

(x)  Stat.   53  k  54  Vict.   c.  39,  Fcrc  v.  Ashby,  10  B.  &  C.  288. 

s.  5.  (c)  E.f  parte  Gnrdom,   15    Ves. 

{y)  Lord   Wensleydale,   Car  v.  2S6  ;  sen  HalesluiM  v.  Young,  5  Q. 

Hicknum,  8  H.  of  L.  Cas.  268,  312;  B.  833. 

Jessel,  M.    E.,  Pooley  v.   Driver,  (/)  DafTv.East  I ndiu  Company, 

5  Ch.  D.  458,  476,  477.  15    Ves.    198,    213  ;   Pkldockc  v. 

{-)  Hyat  V.  Hare,  Comb.  383;  Burt,  1894,  1  Ch.  34:'.. 

Lambert's  case,  Godbolt,  244.  ((/)  Per  Lord  Kenyon.  4  T.  IJ. 

(a)  Reid  v.  Hollinshead,  4  B.  &  519  ;  per  Best,   C.  J.,    10  Moore, 

C.  867.  393. 

{h)  Smith     V.    Jarvis,     2    Ld.  {h)  Kirk  v.  Blurton,  9  M.  &  W. 

Raym.  1484  ;  Lie  Clarke,  Ex  parte  284. 
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IS  also  liable  Jointlysvith  his  co-pai'tners,  and  also  sever- 
ally, foi"  any  wrongful  act  or  omission  of  any  other 
partner  acting  in  the  ordinary  business  of  the  firm,  or 
with  the  authority  of  his  co-partners  (i).  And  in  like  Notice  to  one 
manner  notice  of  any  matter  relating  to  partnership  Jiotice  to^all 
affairs  given  to  any  partner,  who  habitually  acts  in  the 
partnership  business,  operates  as  a  notice  to  the  firm, 
except  in  the  case  of  a  fraud  on  the  firm  committed  by 
or  with  the  consent  of  that  partner  (/•)•  And  any 
agreement  between  the  partners,  by  which  any  one 
of  them  may  be  restrained  from  doing  any  act  to  pledge 
the  credit  of  the  firm,  though  binding  as  between  them- 
selves, will  not  be  binding  on  any  creditor  (771)  who 
may  not  have  notice  of  it  (n).  But  no  act  done  in  con- 
travention of  such  an  agreement  is  binding  on  the  firm  • 
with  respect  to  persons  having  notice  of  the  agree- 
ment (0).     If,  however,  the   transaction  be  not  in  the  Transactions 

ordinary  course  of  the  business  of  the  partnership,  the  ^^^\}^^  ^^^*^ 
•^  _  .  .  orclmaiy 

other  partners  will  not  be  liable  as  such  in  respect  of  course  of 
it  (p).  Thus  one  partner  cannot  bind  the  firm  by  a  ^^"^"^®®^' 
submission  to  arbitration  (q),  or  by  confessing  a  judg- 
ment (r) ;  and  one  partner  has  ordinarily  no  authority 
to  execute  a  deed  in  the  names  of  the  others  so  as  to 
bind  the  partnershii^  (.s).  So  a  farmer  carrying  on  his 
•business  in  partnership  with  another  would  not  be  liable 
•on  a  bill  of  exchange  drawn  by  his  partner  in  the  name 
of  the  partnership  (t) ;  neither  would  a  solicitor  be  liable 
•on  a  bill  drawn  by  his  partner  in  the  name  of  his  firm, 

(i)  Stat.  53  &  54  Vict.  c.  39,  ss.  (0)  Stat.  53  k  54  Vict.  c.  39,  s. 

10,  12.  8  ;  and  see  s.  5. 

[k)  Stat.53&54  Vict.  c.39,s.lfi.  (p)  Stat.  53  &  54  Vict.   c.  39, 

(?/i)    fVaiujh   V.     Carver,    2   H.  s.  7. 

Black.  235  ;  South  Carolina  Bank  (q)  Stead  v.  Salt,   3  Bing.  101  ; 

V.  Case,  8   B.  &  C.  427  ;  Hawken  S.  C.  10  J.  B.  Moore,  389. 

V.  Bourne,  8  M.  &  W.  703,  710.  (r)  Hambkhje  v.  De  la  Crouee, 

{n)  Minnit  v.  Whincry,  5  Bro.  3  C.  B.  742. 

P.  C.   489  ;  Ex  imrtc  DarUn.gto)i  (s)  Harrison  v.    Jackson,    7  T. 

District     Joint    Stock     Banking  R.  207  ;  see  Bttrii  v.  Bur7i,  3  \es. 

Company,   In  re  Riches,  11  Jur.  573,  578. 

N     S.    122.      See   also   Hogg   v.  {t)  Per  Littledale,  J.,  10  B.  & 

^keen,  18  C.  B.,  N.  S.  426.  C.  138. 
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Directors  of 

joint-stock 
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thougli  given  to  secure  a  partnership  debt  (ic)  ;  foi  bill 
transactions  form  no  part  of  the  ordinary  business  of 
either  farmers  or  soUcitors.  Again,  there  is  no  right  or 
power  implied  by  law  in  any  of  the  directors  of  a  joint- 
stock  company  to  bind  the  company  by  drawing  oi* 
accepting  bills  or  notes  unless  such  transactions  fall 
within  the  ordinary  business  of  the  company  {or)  ; 
and  in  like  manner  notice  of  any  matter  relating 
to  the  business  of  a  joint-stock  company  given  ta 
any  member,  even  a  director,  is  not  constructive 
notice  to  the  company  itself  {if).  For  joint-stock 
companies  are  essentially  different  from  ordinary 
partnerships.  It  is  not  necessary  that  the  directors 
should  have  any  other  power  to  bind  the  company  by 
bills  or  notes  than  such  as  may  be  conferred  on  them 
by  the  charter  or  articles  of  association  {z).  And  the 
business  of  such  companies  is  always  carrried  on  at  an 
office  for  the  purpose,  and  is  not,  like  that  of  ordinary 
partnerships,  confided  to  any  one  individual  member. 
Shareholders    The  liability  of  a  shareholder  in  a  joint-stock  company 

in  jomt-stotk   ^^  ^j-^g  debts  of  the  company  has  been  already  noticed  (a), 
companies.  l       j  j  \    / 


(».)  Hrdlcy  v.  Bainhridgc,  3  Q. 
B.  316. 

(,r)  Dickinson  v.  Valpy,  10  B. 
&  C.  128  ;  Braviah  v.  Roberts,  3 
N.  C.  963  ;  Lc  Cunninglmm  d;  Co., 
36  Ch.  D.  532  ;  see  West  London 
Coimnercial  Bank  v.  Kitson,  12  Q. 


B.  D.  157;  13  Q.  B.  D.  360. 

{y)  Foivles  v.  Page,  3  C.  B.  16  - 
Martin  v.  Scdrjivick,  9  Beav.  333. 

(,:)  Balfour  v.  Ernest,  5  C.  B.,. 
N.  S.  601. 

(a)  Ante,  pp.  281,  282,  284„ 
286,  290—292. 
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CHAPTER    III. 

OF   A   WILL, 

All  kinds  of  personal  property  may  be  bequeathed  by  Growth  of 

will.     This  rio;ht,  in  its  present  extent,  has  been  of  very  "S^t  of  tosta- 

°  ,        ^  -^  mentary 

gradual  and  almost  imperceptible  growth  ;  for  anciently  alienation. 

by  the  general  common  law,  a  man  who  left  a  wife  and 
children  could  not  deprive  them  by  his  will  of  more  than 
one  equal  third  part  of  his  personal  property.  If,  how- 
ever, he  left  a  wife  and  no  children,  or  children  and  no 
wife,  he  was  tlien  enabled  to  dispose  of  half,  leaving  the 
other  half  for  the  wife  or  for  the  children  (ct).  This 
ancient  rule,  however,  gradually  became  subject  to  many 
exceptions,  by  the  customs  of  particular  places,  until  the 
rale  itself  took  the  place  of  an  exception  and  became 
confined  to  such  places  as  had  a  custom  in  its  favour. 
These  places,  in  later  times,  were  the  province  of  York, 
the  principality  of  Wales,  and  the  City  of  London  ;  as 
to  all  which  places,  a  general  power  of  testamentary 
disposition  was  conferred  by  Acts  of  parliament  of 
William  and  Mary,  Anne,  and  George  I.  {h).  And  now, 
by  the  Wills  Act  of  1S37  (c),  every  person  of  full  age  is 
expressly  empowered  to  bequeath  by  his  will,  to  be 
executed  as  required,  by  the  Act,  all  personal  estate  to 
which  he  shall  be  entitled,  either  at  law  or  in  equity, 
at  the  time  of  his  decease. 

(a)  2  Black.  Com.  492  ;  Wil-  York:  stat.  7  &  8  Will.  III.  c.  38, 
liams  on  Executors,  pt.  1,  bk.  1,  for  Wales  ;  and  stat.  11  Geo.  I.  c. 
ch.  1.  See  also  1  C.  P.  Cooper's  18,  for  London.  See  2  YA.  Com. 
Keports,  p.  539.  493. 

(b)  Stat.  4  &  5  Will.  &  iAlary,  {c)  Stat.  7  Will.  IV.  &  1  Vict. 
c.    2,    explained   by   stat.  2  &  3  e.  26,  s.  3. 

Anne,    c.    5,  for  the  province  of 
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The  ecclesiastical  courts  as  we  shall  hereafter  see, 
very  early  acquired  the  right  of  determining  as  to  the 
validity  of  wills  of  personal  estate  (d)  ;  and,  in  the  exer- 
cise of  this  right,  they  generally  followed  the  rules  of 
Age  at  which  the  civil  law.  By  this  law  males  at  the  age  of  fourteen, 
sonal  estate''  ^^^^^  females  at  the  age  of  twelve,  were  allowed,  if  of 
sufficient  discretion,  to  make  a  testament  (e)  ;  and  the 
same  rule,  accordingly,  prevailed  in  this  country  with 
respect  to  wills  of  personal  jDroperty  (/),  although,  by 
some  authorities,  seventeen  and  even  eighteen  was  said 
to  be  the  proper  age  (g).  The  Wills  Act  has,  however, 
now  made  the  law  uniform  with  respect  to  all  wills, 
whether  of  real  or  of  personal  estate,  and  has  enacted 
that  no  will  made  by  any  person  under  the  age  of 
twenty-one  years  shall  be  valid  (/t). 


might  be 
made. 


No  will  of  a 
minor  now 
valid. 


Nuncupative 
will. 


Statute  of 
Frauds. 


No  witness 
formerly  re- 
quired to  a 
will  of  per- 
sonal estate. 


Personal  property  was  anciently  of  so  little  account 
that  a  will  of  it  might  be  made  by  word  of  mouth,  if 
proved  by  a  sufficient  number  of  witnesses,  as  well  as  by 
writing  ;  and  a  will  made  by  word  of  mouth  was  termed 
a  nuncupative  testament  (i).  By  the  Statute  of  Frauds, 
however,  a  nuncupative  testament,  where  the  estate 
bequeathed  exceeded  the  value  of  thirty  pounds,  was 
.surrounded  by  so  many  requirements  as  to  cause  its 
complete  disuse  (j).  But  no  provision  was  made  for 
guarding  the  execution  of  a  written  will  of  personal 
estate  ;  although  by  the  same  statute  (k)  a  will  of  real 
estate  was  required  to  be  attested  by  three  or  four 
witnesses.  No  attestation,  therefore,  was  required  to  a 
will  of  personal  estate,  nor  was  it  even  necessary  that 
such  a  will  should  be  signed  by  the  testator.     Thus,  in- 

(d)  See  Marriot  v.  Marriot,   1  {i)  "Weutworth's  Executors,  11 


Str.  666. 

(e)  Inst.  lib.  2,  tit.  12,  s.  1 ; 
Dig.  lib.  28,  tit,  1,  s.  5. 

if)  2  Bl.  Com.  497. 

{(j)  Co.  Litt.  89  b,  n.  (6). 

(A)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  26,  s.  7. 


et  seq.  ;  Williams  on  Executors, 
pt.  1,  bk.  2,  ch.  2,  s.  6. 

ij)  Stat.  29  Car.  II.  c.  3,  ss.  19 
— 21,  explained  by  stat.  4  Anne, 
c.  16,  s.  14. 

(k)  Sect.  5. 
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structions  for  a  will  committed  to  writing,  given  by 
a  person  who  died  before  the  instrument  could  be 
formerly  executed,  though  such  instructions  were  neither 
reduced  into  writing  in  the  presence  of  the  testator,  nor 
even  read  over  to  him,  have  been  held  to  operate  as 
fully  as  a  will  itself  {I).  It  was,  however,  provided  by 
the  Statute  of  Frauds,  that  no  will  in  writing  of  personal 
estate  should  be  repealed  or  altered  by  word  of  mouth 
only,  except  the  same  were,  in  the  life  of  the  testator, 
committed  to  writing ;  and,  after  the  writing  thereof, 
read  unto  the  testator,  and  allowed  by  him,  and  proved 
to  be  so  done  by  three  witnesses  at  the  least  (m). 

By  the  Wills  Act  of  1887  every  will  of  personal  estate  New  enact- 
must  now  be  in  writing,  and  signed  at  the  foot  or  end  ™itnesses  now 
thereof  by  the  testator  or  by  some  other  person   in  his  required. 
presence  and  by  his  direction  ;  and  such  signature  shall 
be  made  or  acknowledged  by  the  testator,  in  the  pre- 
sence of  tivo  or  more   witnesses  present  at  the   same 
time  ;  and  such  witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator  (n).     The  Act, 
in  fact,  requires  the  same  mode  of  execution  and  attes- 
tation to  every  will,  whether  the  property  be  real  or 
personal.      But    an    exception    is    made    in    favour   of  Exception  in 
soldiers  being  in  actual  military  service,  that  is,  on  an  gQidJeig  and 
expedition  (o),  and  of  mariners  and  seamen,  being  at  seamen, 
sea,  who  may  dispose  of  their  personal  estate  as  they 
might  have  done  before  the  making  of  the  Act  (p)  ;  a 
similar    exception    was   contained    in    the    Statute    of 
Frauds  (q).     The  wills  of  soldiers  on  an  expedition  may 
accordingly  be  made  by  an  unattested  writing,  or  by 
a  mere  nuncupative  testament  or   declaration   of  their 

(l)  Carcij  V.  Askew,   2  Bro.  C.  P.  222—224,  I7tli  ed. 

C.  58  ;  S.  C,  1  Cox,  241.  (o)  Drummond\.Parish,ZC\xvt. 

'{m)  Stat.  29  Car.  2,  c.  3,  s.  22.  522. 

(n)  Stat.  7  Will.  IV.  &  1  Vict.  {p)  Stat.  7  AVill.  IV.  &  1  Vict, 

c.  26,  s.  9,  explained  by  Stat.  15  &  c.  26,  s.  11. 

16  Vict.  c.  24  ;   see  Williams,  R.  (?)  Stat.  29  Car.  II.  c.  3,  s.  23. 
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royal  navy 
and  marines 


Merchant 
seamen. 


Revocation 
of  a  will. 


will  by  word  of  mouth,  made  before  a  sufficient  number 
Seamen  in  the  of  witnesses.  But  the  M'ills  of  petty  officers  and  seamen 
in  the  royal  navy,  and  of  marines  and  non-commissioned 
officers  of  marines,  so  far  as  relates  to  any  wages,  pay,, 
prize  money  or  other  moneys  payable  by  the  Admir- 
alty (r),  and  the  wills  of  merchant  seamen  dying 
during  a  voyage,  with  respect  to  any  wages  due  to 
them  and  the  effects  which  they  leave  on  board 
ship  (s),  are  required  by  statute  to  be  executed  with 
special  formalities.  It  is  provided  by  the  Wills  Act 
that  no  will  or  codicil,  or  any  part  thereof,  shall  bo 
revoked,  otherwise  than  by  the  marriage  of  the  tes- 
tator or  testatrix  (which  will  of  itself  effect  a  revoca- 
tion) (/),  or  by  another  will  or  codicil  executed  in  the 
manner  thereby  required,  or  by  some  writing,  declaring 
an  intention  to  revoke  the  same,  and  executed  in  the 
manner  in  which  a  will  is  thereby  required  to  be  exe- 
cuted, or  by  the  burning,  tearing,  or  otherwise  destroy- 
ing the  same  by  the  testator,  or  by  some  person  in  his 
presence,  and  by  his  direction,  with  the  intention  of  re- 
voking the  same  (^^). 


Succession  to 
personal 
chattels  is 
according  to 
the  law  of 
the  owner's 
domicil. 


The  succession  to  personal  chattels  upon  their  owner's 
death  is  governed  by  the  law  of  the  country  in  which 
he  was  domiciled  at  the  time  of  his  death  (v).  So  that 
if  any  man,  whether  Englishman  or  foreigner,  die 
domiciled  in  a  country,  of  which  the  law  does  not  give 
full  power  of  testamentary  disposition  (for  example, 
does  not  permit  a  man  to  bequeath  his  personalty  away 
from  his  children),  the  succession  to  any  effects  left  by 
him  in  England  will  be  regulated  by  the  law  of  the 


(r)  Stat.  28  k  29  Vict.  c.  72, 
superseding  11  Geo.  IV.  & 
1  Will.  IV.  c.  20,  ss.  48—51  ; 
7  Will.  IV.  &  1  Vict.  c.  26,  s.  12. 

(s)  Stat.  17  &  18  Vict.  c.  104, 
ss.  194—200. 

(t)  Stat.  7  Will.  IV.  &  1  Vict. 
0.  26,  s.  18  ;  see  Williams,  K.  P. 


226,  17th  ed. 

(u)  Stat.  7  Will.  IV.  k  1  Vict. 
c.  26,  s.  20  ;  see  Williams,  R.  P, 
226  and  n.  (d),  17th  ed. 

{v)  2  Wms.  E.xors.,  Pt.  3, 
Bk.  4,  Ch.  1,  s.  5;  Dicey  on 
Domicil,  Ch.  XI. 
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country  of  his  domicil,  iiot\vitlistaii(lii)g  that   he   may 
have  purported  to  dispose  of  them  by  will  (x).     But  as 
the   succession   after  death   to  land,  Avhich  is  immove- 
able (y),  is  governed  by  the  law  of  the  country  where 
it  is  situate  (z),  leasehold  land  in  England  devolves  in 
all  respects  according  to  English   law  upon  its  owner's 
death  («).     It  was   ibrmerly   necessary  that  a  Avill  of 
personal  estate  should  be  executed  in  accordance  with 
the   formalities  required    by  the  law  of  the   country, 
Avhere  the   testator  v/as  domiciled  at  the  time  of  his 
death  (h).     And  this  is  still  the  law  with  regard  to  the 
wills   of  aliens  who  leave  assets  in   England  (c).     But 
with  regard  to  the  wills  of  British  subjects,  an  Act  of 
18C1  (d),  while  saving  the  validity  of  wills  executed  in 
accordance  with  the  previous  law  (e),  now  provides  (/) 
that,  if  made  out  of  the  United  Kingdom,  they  may  be 
executed  according  to  the  forms  required  either  by  the 
law  of  the  place  where  the  same  are  made,  or  by  the 
law  of  the  place  where  the  testator  is  domiciled  when 
the  same  are  made,  or  by  the  laws  then  in  force  in  that 
part  of  her  Majesty's  dominions  where  the  testator  had 
his  domicil  of  origin  ;  and  such  wills,  if  made  within 
the   United  Kingdom,  may  be  executed   according  to 
forms  required  by  the  laws  for  the  time  being  in  force 
in  that  part   of  the  United   Kingdom  where  the  same 
are  made  (g).     By  the  same  Act,  no  will  or  other  testa- 
mentary instrument  shall  be  held  to  be  revoked  or  to 
have  become  invahd,  nor  shall  the  construction  thereof 
be    altered,  by  reason    of  any    subsefjuent   change    of 

(a')  C'Ampbell  v.  Beanfoy,  Joh.  son,  41  Ch.  D.  394. 

320;  Doglioni  v.  Crispin,  L.  R.,  {b)  Stanley  v.  Bcnics,  3  Hagg. 

1  H.  L.  301  ;  Re  Trufort,  36  Ch.  373  ;  Whidrr  v. Hume.  7  H.L.  C. 

D.  600.                         '  124. 

(v)  See  "Williams  R.  P.  10,  11,  {<■)  Bloxam  v.  Favre,  8  P.    D. 

17th  ed.  101,  9  P.  D.  130. 

(:)  Doc  (I.  Birtwhistle  v.    Var-  (d)  Stat.  24  &  25  Vict.  c.  114, 

dill,  5  B.  &  C.  438,  aff.  2  CI.    &  {c)  Sect.  4. 

Fin.  571,  7  CI.  &  Fin.  895.  (/)  Sect.  1. 

(a)  Frcke  v.  Lord  Carbcry,  L.  {g)  Sect.  2. 
R.,  16  Eq.  461  ;  Duncan \.  Law- 
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domicil  of  the  person  making  the  same  (//.).  A  person's 
domicil,  it  may  be  remarked,  is  the  place  which  he 
makes  his  home.  But  with  regard  to  many  persons  the 
circumstances  connected  with  their  changfe  of  residence 
are  such  as  to  render  it  an  exceedingly  difficult  ques- 
tion of  fact, — what  country  is  their  domicil  at  any 
given  time  (a). 

Donatio  ^  Connected  with  the  subject  of  wills  is  that  of  dona- 
juoi  i.s  causa.  ^-^^^^  movtis  causd,  which  may  here  be  noticed.  A  dona- 
tion ')nortis  causd  is  a  gift  made  in  contemplation  of 
death,  to  be  absolute  only  in  case  of  the  death  of  the 
giver  (6).  It  has  been  said  that  such  a  gift  can  only  be 
made  of  chattels,  in  which  the  property  passes  by 
delivery  (c).  But  this  principle  has  not  been  main- 
tained ;  and  a  bond  debt  has  been  allowed  to  pass  by 
way  of  donation  onortis  causd  by  delivery  of  the  bond  (cl). 
The  delivery  of  a  mortgage  deed  has  also  been  held  to 
be  a  valid  donation  mortis  causd  of  the  mortgage 
security  (e).  And  similar  gifts  of  a  policy  of  life  assur- 
ance (/),  bills  or  notes  though  payable  to  order  and  un- 
indorsed (li),  and  of  a  banker's  deposit  note  (i)  have 
been  held  to  pass  to  the  donee  the  right  to  the  money 
thereby  secured.     An  actual  or  constructive  delivery  of 

(h)  Sect.    3 ;    In   the   goods   of  358. 
Eeicl,   L.    R.,  1   P.  &  D.    74.     It  (d)  Snelhjrove  v.  Baily,  3  Atk. 

does  not  appear  that  this  section  214  ;  and  see  Bouttsv.  Ellis,  4  De 

gives  any  effect  to  the  provisions  G.  M.  &  G.  249  ;  Moore  v.  Barton, 

of  a   will,  which   are   materially  4  De  G.  &  Sm.  517. 
invalid  l)y  the  law  of  the  country  (c)  Dufficld  v.  Elioes,   1  Bligh, 

where  the  testator  was  domiciled  N.  S.  497. 

when    he    died  ;     see    Dicey    on  (/)    Witt  v.    Amis,   1    B.  &  S, 

Domicil,  308—313  ;  ante,  p.  410.  109. 

(a)  See  Doiujlas  v.  Doiujlas,  L.  {h)  Veal  v.  Veal,  27  Beav.  303  ; 

R.  12  E(|.  617,  and  the  cases  there  Rankin   v.     Weguclin,    27    Beav. 

cited  ;  lie  Patience,  29  Ch.  D.  976.  309  ;  Re  Mead,  Aiistin  v.  Mead, 

(6)  Inst.   tit.   7,   De  Donationi-  15  Ch.   D.  651.     As   to   cheques, 

bus,  cited  by  Lord  Loughborough,  see  Hewitt  v.  Kaye,  L.  R.  6  Eq. 

in    Tate  v.   Hilbert,   2  Ves.  jun.  198  ;  Bromley  v.  Brimton,  L.  R.  6 

119  J    Walter  v.  Bodge,  2  Swanst.  Eq.  275  ;  Rolls  v.  Pcarce,  5  Ch.  D. 

99.  730  ;  Clement  v.  Chccsman,  27  Ch. 

(c)  See  ante,  pp.  27,  30, 63,  64  ;  D.  631. 
Miller  v.  Miller,  3  P.  Wms.  356,  (i)  Re  Dillon,  44  Ch.  D.  76. 
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the  subject  of  gift  to  the  donee  is  essential  to  a  donation 
■mortis  causa  (/*;)  ;  it  must  also  be  made  in  expectation 
of  the  donor's  decease  (I),  and  must  be  on  condition 
that  the  gift  be  absolute  only  on  that  event  (m).  It  is 
no  objection,  however,  that  the  donation  is  clogged  with 
a  trust  to  be  performed  by  the  donee  (7?),  A  donation 
inortis  causa  is  revocable  by  the  donor  during  his  life  (0), 
and  after  his  decease  it  is  subject  to  his  debts  (p),  to 
stamp  duties  at  the  like  rates  as  are  now  charged  on 
the  affidavits  required  to  be  made  upon  application  for 
probates  or  letters  of  administration  (q),  and  also  to 
legacy  duty  (r). 

The   mode  of  operation    of  a  will   of  personalty  is  Appointment 
essentially  different  from  the  operation  of  a  will  of  lands  formeiT-^^' 
in  this  respect,  that  in  strictness  the  appointment  of  an  essential. 
executor  was  formerly  essential  to  a  will  of  personalty  (s) ; 
and,  at  the  present  day,  the  usual  and  proper  method  is 
to  appoint  an  executor  as  to  the  personal  estate;  whereas 
under  a  devise   of  landed  property,  the  lands  pass  at 
once  to  the  devisee,  and  the  intervention  of  an  executor 
is  quite  unnecessary  and  inapplicable  (f).  The  executor  Executor 
of  a  will  of  personal  estate  becomes  entitled,  from  the  ^"Jsonal**''^^' 
moment  of  the  death  of  the  testator,  to  all  his  personal  property  of 
property  (u),  which  after  payment  of  the  debts  of  the  ^^^^^^°^'' 
deceased  he  is  bound  to  apply  according  to  the  direc- 
tions of  the  will.    Thus  if  the  testator  should  specifically 

(/.■)  JFoodv.  Turner,  2  YtiK  sen.  W.  40L 
431  ;  Brysoit  v.  Broiunrvjg,  9  Yes.  (o)  7  Taunt.  232. 

1  ;  Bmin  v.  Markham,   7  Taunt.  [p)  1  1^-  Wms.  406  ;  2Ves  .sen 

224  ;  Huddcll  v.  Dobrcc,  10  Sim.  434. 

244  ;  Farquharsonx.  Cave,  2  Coll.  {q)  Stat.  44  Viet.  c.  12,  s.  38. 

356  ;  PoMf // V.  //c/Zimr,  26  Boav.  (r)  Stat.    36   Geo.    IIL    c     52 

261.  s.  7  ;8&9  Vict.  c.  76,  s.'4." 

(/)  Tate  V.  Hilhert,  2  Ves.  jun.  (.s)  Wentwortli's    Executors,  3 

111  ;  4  Bro.  C.  C.  286.  4,  14th  ed.;  2  Black.  Conini.  503. 

(«0  Edwards  v.  Jones,  1  My.  &  (0  In  the  goods  of  Burden,  L.  R 

Cr.   226  ,:  Staniland  v.  WiUott,    3  1  P.  &  M.  325. 
Mac.  &  G.  664.  («)  Co.  Litt.  388  a  ;  Com.  Dijj. 

(«)  Blount   V.   Burrow,  4  Bro.  tit.   B.iens  (C);  Williams  on  Exc- 

C.  C.  72  ;  Hills  V.  Bills,  8  M.   &  cutors,  pt.  2,  bk.  2  ;  ante,  p.  3. 
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Executor's 
.assent. 


bequeath  any  part  of  his  personal  property,  the  property 
so  bequeathed  will  not  belong  absolutely  to  the  legatee 
until  the  executor  has  assented  to  the  bequest  ;  and  this 
assent  must  not  be  given  until  the  executor  is  satisfied 
that  there  is  sufficient  to  pay  the  debts  of  the  deceased 
without  having  recourse  to  the  property  so  specifically 
given  (x). 


Admiuistra- 
tor  durante 
iiiinore  cetate. 

^Married 

woman 

•-'xecutrix. 


If  the  testator  should  appoint  as  his  sole  executor  an 
infant  under  the  age  of  twenty-one  years,  such  infant 
will  not  be  allowed  to   exercise  his  office  during  his 
minority  ;  but  during  this  time  the  administration  of  the 
goods  of  the  deceased  will  be  granted  to  the  guardian 
of  the  infant,  or  to  such  other  person  as   the  Court  of 
Probate  may  think   fit  (y).     Such  person  is  called  an 
administrator  ditrante  miiiore  cetate  {z).  Formerly,  if  a 
married  woman  were  appointed  an  executrix,  she  could 
not  accept  the  office  without  the  consent  of  her  hus- 
band (a) ;  and  having  accepted  it  with  his  consent,  she 
was  unable,   without  his  concurrence,  to  perform  any 
act  of  administration  which  might  be  to  his  prejudice  ; 
whilst  he,  on  the  other  hand,  might  release  debts  due 
to  the  deceased,  or  make  assignment  of  the  deceased's 
personal  estate,  without  his  wife's  concurrence  (6)  ;  for, 
according  to  the  interpretation  placed  upon  the  general 
rule  of  law  that  a  husband  and  wife  are  but  one  per- 
son (c),  the  power,  and  with  it  the  responsibility,  were 
vested  in  the  husband.     It  appears  that,  by  the  effect 
of  the    Married   Women's   Property  Act,  1882  (d),  a 


(x)  Toller's  Executors,  bk.  3, 
s.  2  ;  Williams  on  Executors,  pt. 
3,  bk.  3.  ch.  4,  s.  3. 

iy)  Stat.  38  Geo.  III.  c.  87, 
s.  6. 

(c)  Williams  on  Executors,  ])t. 
1,  bk.  5,  ch.  3,  s.  2.  As  to  the 
powers  of  an  administrator  cZifrawte 
minorc  cetate,  see  Re  Cope,  16  Ch. 
D.  49. 

(a)  Williams  on  E::ccutors,  pt. 


1,  bk.  3.  ch.  1. 

(//)  //'/r/.  pt.  3,  bk.  1,  ch.  4  ;  5 
llt^p.  27  b. 

(c)  See  Williams,  R.  P.  280, 
17th  ed. 

((/)  Stat.  4.5  k  46  Vict.  c.  75, 
ss.  1  (sub-s.  2),  18,  24  ;  see  Wil- 
liams's Conveyancing  Statutes, 
392,  408,  44'o,  447,  460—463  ; 
Thrclfall  v.  Wilson,  8  P.  D.  18  ; 
In  tlie  (foods  of  Ay  res,  ib.  168. 
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married  woman  is  now  capable  of  accepting  the  office  of 

executrix  without  the  consent  of  her  husband,  and  of 

disposing  of  any  property,  which  may  devolve  upon  her 

as  executrix,  in  the  same  manner  as  if  she  were  a  feme 

■sole  (c).     Before  this  Act  took  effect  (/),  a    married 

woman,  being  an  executrix,  might  make  a  will  without 

the  consent  of  her  husband,  confined   to  the  personal 

•estate  of  which  she  was  executrix  {g)  ;  and  the  executor  Executor  of 

of  her  will  so  made  became  the  executor  of  the  orisfinal  executor 

.  .  o  entitled  to  be 

testator.     The    capacity   of  a  married  woman  in  this  executor  of 

respect  is  in  no  way  diminished  by  the  provisions  of  the  *®^*^*°'^" 
Act  of  1882  (/i).  For  it  is  a  general  rule,  that  if  any 
-executor  should  die  before  having  completely  adminis- 
tered the  estate  of  his  testator,  the  executor  appointed 
by  the  will  of  such  executor  will  be  entitled  to  complete 
the  distribution  of  the  estate  of  the  former  testator  (i). 

The  testator  however  may,  and  usually  does,  appoint  Any  one  of 
more  than  one  person  his  executors.     In  this  case  the  J^^ay^^perfonn 
law  regards  all  the  co-executors  as  one  individual  per-  acts  of  ad- 
son  ;  and  consequently  any  one  of  the  executors  of  full 
age  may,  during  the  life  of  his  companions,  perform, 
without  their  concurrence,  all  the  ordinary  acts  of  ad- 
ministration, such  as  giving  receipts,  making  payments, 
and   selling  and  assigning  the  property  (A-).     But    all  All  must  join 

the  executors,  infants  included,  must  ioin  in  brinfrinf  ^'\-'""°^"° 

'J  o     o  actiou. 

actions  respecting  the  estate  {I).     If,  therefore,  the  tes-  Appointment 

tator  appoint  a  person  indebted  to  him  as  his  executor,  °^  '^^^'^^^ 

executor. 

(c)  Sects.  1  (sub-s.  1),  2,  5,  18  ;  Brooke  v.  l/ni/nr.-i,  L.  R.  6  Eq.  25. 
■see  Williams's  Conveyancing  Sta-  {k)  Shep.  Touch.  4S4. 

tntes,  373,    382,   383,    386—388,  (/)  Williams  on  Executors    ]>t 

418.  421,  446,  447.  2,   bk.    1,  cli.    2.      An  ejectm.'nt 

( /)  The   Act  came  into  opera-  was  an  exception,  as  any  one  exe- 

tion  on  the  1st  Jan.  1883.  cutor   might   demise  the  entirety 

((/)  Williams  on  Executors,  pt.  of   the  testator's  leasehold  land  ; 

1,  i)k.  2,  ch.  1,  s.  2.  JJor  d.  Sfacr  v.   IVhecIcr,  15  M.   & 

(/()  See  Williams's  Conveyanc-  W.  623.     The  old  proceedings  in 

ing  Statutes,  450,  451,  455.  ejectment  were  abolisliedin  1852  ; 

(i)  2  Black.  Comm.  506.      And  see  AVilliams,  R.  P.  61,  n.  {(j). 
it  seems  that  he  is  bound  to  do  so  ; 
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Survivorship 
of  office  of 
executor. 

Renunciation 
by  one  in 
lifetime  of 
others. 


Ifights  of 
executor  now 
cease  on  his 
renouncin'T ; 


or  dying  be- 
fore probate. 


or  one  of  his  executors,  this  appointment  will  operate 
at  law  as  a  release  of  the  debt  (m).  For  the  debt  is  a 
chose  in  action,  and  a  man  cannot  eitlicr  solely  or  con- 
jointly with  others  bring  an  action  against  himself.  In 
equity,  however,  an  executor  who  was  indebted  to  the 
testator  is  bound  to  account  for  his  debt  to  the  estate 
of  the  testator  (n).  On  the  decease  of  any  co-executor, 
the  office  survives  to  those  who  remain  (o)  ;  and  until 
recently,  if  one  of  them  should  have  renounced  the 
executorship  in  the  lifetime  of  his  companions,  he  might 
at  any  time  have  changed  his  mind  and  undertaken  the 
office.  But  if,  having  survived  all  his  companions,  he 
should  then  have  renounced  (p),  or,  if,  without  such 
renunciation,  administration  should  have  then  been 
granted  to  another  person  (q),  he  could  not  afterwards 
have  interfered.  It  is  however  now  provided  by  the 
Court  of  Probate  Act,  1857,  that  where  any  person  after 
the  commencement  of  that  Act  (r)  (which  was  fixed 
by  Order  in  Council  for  the  11th  of  January,  1858,) 
renounces  probate  of  the  will  of  which  he  is  appointed 
executor  or  one  of  the  executors,  the  rights  of  such 
person  in  respect  of  the  executorship  shall  wholly  cease  ; 
and  therepresentation  to  the  testator  and  the  administra- 
tion of  his  effects  shall,  without  any  further  renunciation, 
o-o,  devolve  and  be  committed  in  like  manner,  as  if  such 
person  had  not  been  appointed  executor  (s).  And  by 
subsequent  Act  the  same  effect  is  produced  whenever  an 
executor  named  in  a  will  survives  the  testator,  but  dies 
without  having  taken  probate, and  whenever  an  executor 


(m)  Wentworth's  Executors,  73, 
14tli  ed. ;  Frcakley  v.  Fox,  9  B.  & 
C.  130  :  Re  Applebcc,  3  891,  3  Ch. 
422. 

{n)  Biic.  Abr.  tit.  Executors 
and  Ailininistrators  (A),  10  ;  Sliii- 
vwns  V.  GuUeridge,  13  Yes.  264  ; 
aeo  Re  AppUbce,  1891,  3  Cb.    422. 

((>)  As  to  the  survivorship  of 
powers  and  trusts  given  to  or 
vested  in  two  or  more  executors, 


see  AVilliams's  Conveyancing  Sta- 
tutes, 194—198. 

{[})  Hensloe's  case,  9  Rep.  36  ; 
Cressivick  v.  Woodhcad,  4  Man.  & 
Gr.  811. 

{q)  Fenablcs  v.  East  India  Com- 
pamj,  2  Ex.  633. 

(?■)  In  the  goods  of  Witliam, 
L.  R.  1  P.  &  M.  303. 

(s)  Stat.  20  &  21  Vict.  c.  77, 
s.  79. 
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named  in  a  ■will  is  cited  to  take  probate  and  does  not 
appear  to  such  citation  {t).  When  two  or  more  execu- 
tors prove,  the  executor  of  the  will  of  the  survivor  of 
them  will,  after  the  decease  of  all  of  them,  be  entitled 
to  act  as  executor  of  their  testator. 

If  any  person  not  duly  authorized  should  intermeddle  Executor  A- 

Avith  the  goods  of  the  testator,  or  do   any  other  act  re-  -"''^  '^'''' 

latitig-  to  the  office  of  executor,  he  thereby  becomes  an 

executor  of  his   own  wi-ong,  or,  as  it  is   called  in   law 

French,  an  executor  de  son  fori.     Such  an  executor  is 

liable  to  the  same  demands   from   the  creditors  of  the 

deceased  as  if  he  had  been  regularly  appointed  ;  but  like 

a  regular  executor  lie  is  not  liable  beyond  the  amount  of 

the  assets  of  the  testator  which  have  come  to  his  hands. 

The  chief  difference  between  such  an  executor  and  one  Executor's 

who  has  been  duly  appointed  is  this,  that  an  executor  dc  "fht  ot 
J      ^i-  '  _  i-etamcr. 

son  tort  is  not  allowed  to  derive  any  benefit  from  his  own 
Avrongful  intermeddling ;  whereas  a  regularly  appointed 
executor,  if  a  creditor  of  the  deceased,  may  lawfully 
retain  his  own  debt  out  of  the  legal  assets  in  preference 
to  all  other  debts  of  the  same  degree  {a).  It  appears, 
however,  that,  if  the  estate  of  a  deceased  debtor  be 
administered  in  bankruj)tcy  under  the  Bankruptcy  Act, 
1883  {x),  the  executor  will  lose  the  priority  given  to  him 
by  his  right  of  retainer  {y). 


(l)  Stat.  21  &  22  A'ict.  c.  Hf., 
s,  16. 

(«)  "Williams  on  Executors,  pt. 
1,  bk.  ;!,  ch.  5  :  pt.  3,  bk.  2,  ch.  2, 
s.  6.  See  Eo  Cornptoii,  30  Cli.  I). 
15  ;  Re  Baker,  44  Ch.  2G2  ;  He 
Wells,  45  Ch.  D.  569.  It  has 
been  held  that,  notwithstanding 
the  provisions  of  the  stat.  32  &  33 
Vict.  c.  46  {ante,  p.  199),  j  an 
executor,  who  is  a  t-iniple  contract 
creditor,  cannot  exercise  his  right 
of  retainer  as  against  a  creditor  by 
speciality  ;    IVilson  v.  CoxiccU,  23 

W.P.P. 


Ch.  D.  764;  He  Jones,  31  Ch. 
I).  440.  An  executor  has  no 
right  of  retainer  out  of  e(juit- 
able  assets  ;  JJain  v.  Sadler,  L.  K. 
12  E(i.  570  ;  Walters  v.  1  falters, 
18  Ch.  D.  182. 

(,t)  Stat.  46  k  47  Vict.  c.  52, 
s.  125  ;  ante.  p.  257. 

(y)  Me  Baker,  44  Ch.  1).  262, 
27U,  271.  An  executor's  right  of 
retainer  was  not  abolished  by  stat. 
38  &  39  Vict.  c.  77,  s.  10  {(ottr,  p. 
191,  n.  (f))  \  Lee  v.  Aattall,  12 
Ch.  D.  61. 

E   E 
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A  will  of 
personalty 
must  be 
proved. 


Court  of 
Probate. 


The  probate 
the  on 
proper 
evidence. 

Acts  of 
executor 
before  pro- 
bate. 


Tlio  most  striking  Jit^eience  between  a  will  of  personal 
estate  and  a  will  of  lands  yet  remains  to  be  noticed.    A 
will  of  lands  has  always  operated  and  still   operates  as 
a,  mode  of  conveyance  requiring  no  extrinsic  sanction  to 
render  it  available  as  a  document  of  title.    But  a  will  of 
personal  estate  has  always  required  to  be  proved.     This 
probate  of  the  will  was  until  recently  required  to  be  made 
in  some  ecclesiastical  court.     But  by  the  Court  of  Pro- 
bate Act,  1857  (i),  the  jurisdiction  of  all  the  ecclesiastical 
courts  over  wills  was  entirely  abolished,  and  a  court  was 
established  called  the  Court  of  Probate,  with  a  principal 
registry  in   London   and  district  registries  throughout 
the  kingdom,  in  which  all  wills  of  personal  estate  were 
required  to  be  proved.     The  Court  of  Probate  is,  as  we 
have  seen  (a),  now  merged  in  the  High  Court  of  Justice, 
and  all  causes  and  matters,  which  wovdd  have  been  within 
its  exclusive  cognizance,  if  the  Supreme  Court  of  Judi- 
cature Acts  had   not  passed,  are   now  assigned  to  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court.     In  this  Division  of  the  Court  the  will  itself  is 
deposited  ;  and  a  copy  of  the  will,  which  is  given  by  the 
Court  to  the  executor  on  proving,  denominated  the  pro- 
bate copy,  is  the  only  proper  evidence  of  the  right  of 
the  executor  to  intermeddle  with  the  personal  estate  of 
his  testator  (h).     Before  probate,  however,  the  executor 
may  perform  all  the  ordinary  acts  of  administration, 
such  as  receiving  and  giving  receipts  for  debts  due  to 
the  testator,  paying  the  debts  owing  by  the  testator, 
and    selling    and  assigning  any  part  of   the    personal 
estate.     But  when  evidence  is  required  of  his  right  to 
intermeddle,    the    probate    is    the    only    valid    proof; 
without  it,  therefore,  no  action  or  suit  can  be  main- 
tained, although  proceedings  maybe  commenced  before, 


(z)  Stat.  20  &  21  Vict.  c.  77, 
amended  by  stat.  21  &  22  Vict, 
c.  9.5. 

(a)  Ante,  p.  189. 


{b)  Rex  V.  Nethcrscal,  4  T.  1?. 
260;  Wms.  Ex.  pt.  1,  bk.  4, 
ch.  1. 
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and  carried   up    to   the  point   where    the    evidence  is 
required  (c). 

Tlie  jurisdiction  of  the  ecclesiastical  courts  over  wills  Kc.-li.siastiral 
of  personal  estate  was  of  a  very  ancient  origin.  The  q^^Tw' ills " 
probate  of  wills  of  personalty,  as  a  means  of  their 
authentication,  appears  to  have  been  in  use  from  the 
very  earliest  times.  The  first  persons  by  whom  probate 
was  granted  Avere  said  to  be  the  lords  of  manors ; 
and  some  vestiges  of  this  ancient  right  long  remained 
in  the  case  of  one  or  two  manors,  the  lords  of  which 
retained  such  a  jurisdiction  ((/),  until  abolished  by  the 
Court  of  Probate  Act,  1857  (e).  But  so  early  as  the 
time  of  Glanville,  who  wrote  in  the  reign  of  Henry  11., 
the  ecclesiastical  courts  had  acquired  an  exclusive  right 
to  determine  on  the  validity  of  a  will  or  the  bequest  of 
a  legacy  (/').  And  from  this  period  the  right  of  the 
Church  to  interfere  in  testamentary  matters  became 
gradually  settled,  though  not  without  much  opposition 
■on  the  part  of  the  temporal  lords  {<j). 

A  will  was  required  to  be  proved  in  the  court  of  the  In  wbai  eomt 
bishop  or  ordinary  in  whose  diocese  the  testator  dwelt,  have  beeu^ 
.and  within  whose  jurisdiction  the  personal  effects  of  the  taken  out. 
testator  consequently  lay.     But  if  there  were  effects  to 
the  value  of  ol.  called  bona  notabilia,  in  two  distinct  p.oua  noui- 
■tlioceses    or   jurisdictions   within  the    same    province,  ^' '''' 
•either  of  Canterbury  or  York,  the  will  was  required  to 
be  proved  in  the  Prerogative  Court  of  the  archbishop  of 
that  province  (li).     If  there  were  personal  effects  within 

(c)  Williams  on  Executors,  pt.      1  Reeves's  Hist.  Eiit^-.  Law,  72. 

1,   l)k.  4,   cli.  1,   s.    2  ;  Stmn-I  v.  {g)  See  Marriot  v.  Marriut,   1 

Burrowcs,     1     Druiy,    "265,    274;  Stv.  666. 

Finney  v.  Hurst,  6  Ch.  D.  98.  (A)  Williams  on  Executors,  pt. 

[d]  Wentwortii's   Ex.   14tli  ed.  1,  bk.  4,  ch.  2.     For  an  account 
D9,  100  ;  Toller's  Executors,  50.  of  the  rise    of   the   archbishop's 

(r)  Stat.   20  k  21  \vii,  c.  77,      jurisdiction,  see  Gent.  Mag.    Nev,- 
3.  Series,  vol.  12,  p.  582. 


(/)  Glanville,   lib.  7,   cc.  6,   7 
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two  provinces,  the  will  must  have  been  piovc<l  in  each 
province,  either  in  the  Prerogative  Court,  or  in  some 
court    of   inferior  jurisdiction  ;    observing,   as  to  each 
province,  the  same  rule  as  would  have  applied  had  the 
I'loiiatc- v(.ul.   testator   had    no    property   elsewhere  (/).     If  probate 
were  granted  by  a  bishop,  or  other  inferior  judge,  in  a 
case  where  the  deceased  had  goods  to  the  value  of  5L 
in  any  other  diocese  in  the  same  province,  such  probate 
was  absolutely  void  ;  but  probate  granted  by  an  arch- 
bishop, in   a  case  where  the  deceased   had   not    bona 
A'oiaalile.         iJofahUid  in  divers  dioceses,  was  voidable  onl}-,  and  not 
Xow  valid.      absolutely   void  (/■).     But    the    Court  of  Probate  Act, 
IS.'jT,  now  renders  valid  all  grants  of  probates  which 
were  void  or  voidable  by  reason  only  that  the  courts- 
from  which  they  were  obtained  had  not  jurisdiction  tO' 
make  such  grants,  except  where  the   same  had  beei> 
I'lokite  ill       already  litigated  (l).     And  any  will  may  now  be  proved 
Jeo-istfv^         in  the  principal  registry  of  the  Probate,  Divorce  and 
Admiralty    Division    of    the    High  Court    of  Justice, 
IiKli.stritt       without  regard  to  the  abode  of  the  testator  {m).  But  if 
legisti-y.  ^i^g  testator  had,  at  the  time  of  his  death,  a  fixed  place 

of  abode  within  any  district,  his  will  may  be  proved  in 
the  registry  of  that  district  (-5?)  ;  and  the  grant  so  made 
will  be  effectual  even  if  the  testator  should  not  have 
had  any  fixed  place  of  abode  within  that  district  (o). 

Evidt'iKo  The  evidence  required  for  the  proof  of  a  will  varies 

reqnivedon      according  to  the  form  of  the  attestation,  and  also  ac- 

^^^"^  '^  ^'  cording  to  the  circumstance  of  the  validity  of  the  will 

being  or  not  being  disputed.     The    usual  and  proper 

form  of  attestation  to  a  will  expresses  that  the  formali- 

(l)  Second  Report  of  Ileal  Tro-  s.  86  :  I,i  (he  goods  of  Tucker,  2 

perty  Commission ers,  67.  S\v.  &  Trist.  I'iS  ;  9  W.  K.  420. 

(^•)  Wentworth's Executors,  110,  {m)  Stat.  20  &  21   V^ict.  c.  77, 

14th  ed.  ;    Lyssons  v.  Barroic,  2  s.  59. 
Bing.  N.  C.  486.  (>0  Sect.  46 

(0  Stat.  20  &  21  Vict,   c    77,  (<0  Sect.  47. 
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ties  required  by  the  Wills  Act  (p)  have  been  complied 
with  ;  thus,  "  Signed  aud  declared  by  the  above-named 
A.  B.,  the  testator,  as  and  for  his  last  will  and  testa- 
ment, in  the  presence  of  us,  both  present  at  the  same 
time,  who,  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  subscribed  our 
aaames  as  witnesses."  When  the  attestation  is  in  this 
form,  and  the  validity  of  the  will  is  not  disputed,  it  is 
proved  by  the  simple  oath  of  the  executor,  that  he  be- 
lieves the  will  to  be  the  true  last  will  and  testament  of 
the  deceased.  But  as  such  a  form  of  the  attestation 
clause  is  not  essential  to  the  validity  of  the  will  {p), 
wills  are  sometimes  informally  made  without  any  clause 
of  attestation,  or  with  a  clause  which  does  not  express 
that  the  required  formalities  have  been  complied  with. 
When  this  occurs,  an  affidavit,  in  addition  to  the  exe- 
cutor's oath,  is  required  from  one  of  the  subscribing 
witnesses,  that  the  will  was  executed  in  compliance  with 
the  statute  {q) .  Probate  in  either  of  the  above  modes 
is  termed  probate  in  common  forvi.  But  if  the  validity  Probate  iu 
of  the  will  should  be  disputed,  or  any  dispute  should  be  ^^"""o"  f«™^  5 
anticipated  by  the  executor,  the  will  is  proved  in  solemn  in  solemn 
fovni  per  testes.  In  this  case  both  the  witnesses  are 
sworn  and  examined,  and  such  other  evidence  taken  as 
the  circumstances  require,  in  the  presence  of  the  widow 
and  next  of  kin  of  the  testator,  and  all  others  pretend- 
ing to  have  any  interest,  who  are  cited  to  be  present  to 
see  the  proceedings.  When  a  will  has  once  been  proved 
in  this  form  it  is  finally  established,  and  the  executor 
cannot  be  compelled  to  prove  it  any  more ;  but  when 
ix  will  has  been  proved  merely  in  common  form,  the 
executor  may,  at  any  time  within  thirty  years,  be  com- 
pelled by  any  party  interested  to  prove  it  ^jer  testes 

{'p)  Stat.  7  A\'ill.  IV.  &  1  Vict.  rally  the  same  as  the  old  practice 

<\  20,  s.  9,  ank,  p.  409.  of  the   Prerogative  Court  of  the 

[q)  Williams  on  Executors,  pt.  Archbishop  of  Canterbury  ;  stat. 

1,  bk.  4,  ch.  3,  s.  3.     The  practice  20  &  21  Vict.  c.  77,  s.  29. 
^)f  the  Court  of  Probate  was  sene- 


(.'mirtw. 
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in  solemn  form  (r).  The  contentions  jurisdiction  with 
respect  to  the  grant  and  revocation  of  probates  of  wills 
County  has   been   transferred    to    the    count}^  courts  in  cases 

where  the  personalty  is  under  the  value  of  200/., 
and  the  deceased  w-as  not  at  the  time  of  his  death 
beneficially  entitled  to  any  real  estate  of  the  value  of 
300/.  (.s) 

rioliatf  Under   a    Revenue    Act    of   1881  (/),   every  person 

iluty.  applying  in  England  or  Ireland  for  probate  of  a  will 

or  for  letters  of  administration  of  the  effects  of  a  person 
who  has  died  intestate  (u)  is  required  to  deliver  to  the 
Commissioners  of  Inland  Revenue  an  aftidavit  stating 
the  value  of  the  testator's  or  intestate's  personal  estate 
and  effects  ;  and  such  affidavits  are  charged  with  stamp 
duty,  commonly  called  probate  duty,  at  the  rate  stated 
in  the  note  (.r).  In  the  case  of  a  person  dying  domiciled 

(/•)  Williams  on  Executors,  pt.  9,  ■which  superseded  55  Geo.  Ill, 

1,  bk.  4,  ch.  3,  s.  4.  c.  184,  amended  hy  5  &  6  Vict.  c. 

(s)  Stat.    21  &  22  Vict.   c.  95,  79,  s.  23,  and  22  &  23  Vict.  c.  36, 

s.  10.  s.  1. 

{(.)  Stat.  44  Vict.   c.  12,   ss.  26  (u)  Anf'\  p.   3  ;   and  see    next 

—  37,  replacing  43  Vict.  c.  14,  s.  chapter. 

x)  Where  the  estate  and  effects  for  or 

in   respect  of  which  the  probate  or 

letters  of  administration  is  or  are  to 

be  granted,  exclusive   of  what   the 

deceased  shall   have  lieen  possessed 

of  or  entitled  to  as  trustee,  and  not 

beneficially,  shall  be  above  the  value 

of  100/.,  and  not  above  the  value  of  Duty. 

.500/ At    the    rate   of  one  pound  for 

every  full  sum  of  50/.,  and  for 
any  fractional  part  of  50/.  over 
any  multiple  of  50/.  ; 
Where  such  estate  and  effects  shall  be 

above  the   value   of  500/.,  and  not 

above  the  value  of  1,000/ At  the   rate   of  one  pound  five 

shillings  for  every  full  sum  of 
50/.,    and    for   any    fractional 
part  of  50/.  over  any  multiple 
of  50/.  ; 
Where  such  estate  and  effects  shall  be 

bove  the  value  of  1,000/ At  the  rate  of  three  pounds  for 

every  full  sum  of  100/.,  and 
for  any  fractional  part  of  100/. 
over  any  multiple  of  100/. 
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in  any  part  of  the   United  Kingdom,  probate  duty  is 

payable  only  on  the  vahie  of  his  personal  estate  after 

deducting  the   amount  of  the  debts  due  from  him  to 

persons  resident  in   the  Uinted  Kingdom,  and  of  liis 

reasonable  funeral  expenses  ;  but  no  deduction  is  allowed 

on  account  of  voluntary  debts  expressed  to  be  paj^able 

on   his   death,   or  payable   under  any  instrument  not 

delivered  to  the  donee  thereof  bond  fide  three  months 

before  the  death  of  the  deceased,  or  debts  in  respect 

whereof  any  real  estate  may  be  primarily  liable  (//),  or 

a  reimbursement  may  be  capable  of  being  claimed  from 

any  real  estate  of  the  deceased,  or  from  any  other  estate 

or  person  (z).     Under  an  Act  of  1889  (a),  Avhere  the  Estate  duty. 

effects    chargeable    with   probate    duty  of  any  person 

dying  between  the  1st  of  June,  1889,  and  the  81st  of 

May,  189G,    both  inclusive,  exceed   10,000/.   in    value, 

they  are  charged  with  an  additional  dut}^  called  estate 

duty,  at    the    rate    of  one   per  cent.     Formerly  those 

Special  provisions  are  made  by  the  Act  (sects.  33 — 36)  for  obtaining 
probate  or  letters  of  administration  in  cases  where  the  testator's  or 
intestate's  whole  personal  estate  and  etfects  (inclusive  of  projicrty  by 
law  made  such  personal  estate  and  elfects  for  the  purpose  of  the  cliarfre 
of  duty,  and  any  })ersonal  estate  and  effects  situate  out  of  the  United 
Kingdom),  without  any  deduction  for  debts  or  funeral  expenses,  shall 
not  exceed  the  sum  of  3001.  lu  such  cases,  where  the  estate  and 
etfects  exceed  the  value  of  100/.,  a  fixed  stamp  duty  of  306-.,  and  no 
more,  is  payable  on  the  affidavit,  if  application  be  made  in  accordance 
with  the  special  provisions  mentioned.  No  duty  is  payable  wln-re  the 
testator's  or  intestate's  wliole  estate  and  eft'eots  do  not  exceed  the  value 
of  100/.  ;  stat.  27  k  28  Vict,  c  56,  s.  5.  The  effects  of  any  common 
seaman,  marine  or  soldier,  who  is  slain  or  dies  in  the  (.Hieen's  ser- 
vice, are  exem}>t  from  duty  ;  stat.  55  Geo.  III.  c.  184,  schedule,  pt. 
lii.  Here  it  may  be  noted  that  the  distribution  of  the  effects  of  officers 
and  soldiers  dying  on  service  is  subject  to  special  regulations ;  see 
stats.  26  &  27  Vict.  c.  56,  amended  by  44  &  45  V'iet.  c.  57,  s.  51  ;  and 
so  is  the  disposal  of  money  and  effects  under  the  control  of  the  AJniir- 
alty,  belonging  to  deceased  officers,  seamen,  and  marines  of  the  myal 
navy,  or  persons  in  the  civil  service  of  the  navy  ;  stat.  28  &  29  Vict.  c. 
72.  There  are  certain  cases  in  which  personal  effects  of  small  amount 
belonging  to  a  deceased  person  may  be  distributed  without  ])robato 
or  administration  bi'ing  taken  out ;  see  Wnis.  Kxors.  pt.  1,  bk.  5,  ch.  2. 
Jj  4,  pp.  392  ct  scq.,  9th  ed. 

(y)  See  as   to  mortgage  debts,       see  also  24  k  25  Vict.  c.  92,  s.  3 
Williams,   R.   V.   507,  508,   I7th       and  31  &  32  Vict.  c.  124,  s.  7. 
ed.  (a)  Stat.  52  Vict.  c.  7,  ss.  5—9 

(z)  Stat.   44  Vict.  c.  12,  s.  28  ; 
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effects  of  the  testator,  wliicL  were  situate  witliin  the 
jurisdiction  of  the  spiritual  judge  granting  probate, 
were  alone  valued  for  the  purpose  of  assessing  the 
probate  duty  (6).  And  the  principle  still  remains,  that 
probate  or  administration  can  only  be  granted  in 
respect  of  effects  situate  within  the  jurisdiction  of  the 
Court  by  which  the  grant  is  made.  Accordingly,  in 
order  to  obtain  a  grant  of  probate  or  administration 
from  the  Probate  Division  of  the  High  Court  of  Justice 
in  England,  duty  is  payable,  as  a  rule,  only  in  respect 
of  effects  situate  in  England  (c).  If,  however,  a  person 
domiciled  in  England  has  died  possessed  of  personal 
estate  situate  in  Scotland  or  Ireland,  and  it  be  desired 
to  obtain  in  England  a  grant  of  probate  or  adminis- 
tration, of  which  the  effect  may  be  extended  to  Scotland 
or  Ireland  (d),  stamp  duty  will  be  chargeable  on  the 
value  of  the  whole  personal  and  moveable  effects  of 
the  deceased  in  the  United  Kingdom  (d).  Probates  of 
wills  operating  merely  in  exercise  of  powers  of  appoint- 
ment over  property  of  which  the  deceased  had  no 
ownership,  were  formerly  held  to  be  exempt  from 
Probate  duty  probate  duty  in  respect  of  the  value  of  the  property 
appointed  (e).     But   it  is   now  provided,  that  probate 


Powers  of 
aj)pointmciit 


HOW  payable. 


(I)  A.-G.  V.  Hope,  2  CI.  &  Fill. 
84  ;  A.-G,  V.  Bomiais,  4  j\L  &  W. 
171. 

(f)  See  ilie  same  eases  ;  stat.  20 
&  21  Vict.  c.  77,  s.  4  ;  Fcrnandcn' 
Kvecufors''  casr,  L.  K.  5  Cb.  314, 
317  ;  1  Wms.  Exors.  pt.  1,  blc.  7, 
])p.  .542  c(  scq.,  9tli  ed.  And  see, 
as  to  Indian  Government  notes, 
and  certificates  issued  or  stock 
created  in  lieu  thereof,  stat.  23 
Vict.  c.  5,  s.  1  ;  as  to  bonds  and 
specialities,  25  Vict.  c.  22,  s.  39  ; 
as  to  ships  at  sea,  27  &  28  Vict, 
c.  56,  s.  4. 

{d)  Under  statutes  of  1857  & 
1858  the  effect  of  probates  and 
letters  of  administration  obtained 
in  England  or  Ireland,  and  of 
confirmations,  as  they  are  called, 
of  executors  obtained  in  .Scotland, 


may  be  extended  to  the  other  parts 
of  the  United  Kingdom,  upon 
being  produced  to  the  proper  Court 
and  duly  sealed  or  certified  ;  see 
stats.  20  &  21  Vict.  c.  79,  ss.  94, 
95  ;  21  &  22  Vict.  c.  56,  ss.  12— 
15  ;  21  &  22  Vict.  c.  95,  s.  29  ;  22 
&  23  Vict.  c.  31,  s.  25  ;  39  &  40 
Vict.  c.  70,  ss.  41,  42.  Stat.  55 
Vict.  c.  6,  provides  for  the  recog- 
nition in  the  United  Kingdom  of 
probates  and  letters  of  administra- 
tion granted  in  any  British  posses- 
sion, or  l)y  a  British  court  in  a 
foreign  country  ;  see  rules  there- 
under, W.  N.  18  Mar.  1893. 

{e)  Plntt  V.  Jiuidh,  6  M.  &  W, 
756  ;  3  Beav.  257  ;  affirmed  Dra/ie 
V.  Attorney-General,  10  CI.  &  Fin. 
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<luty  shall  be  paid  in  respect  of  all  the  personal  or 
moveable  estate  and  effects  wliich  any  person  dying 
after  the  3rd  of  April,  1860,  shall  have  disposed  of  by 
will  under  an}'  authority  enabling  such  person  to 
dispose  of  the  same  as  he  or  she  shall  think  fit  (./'). 

Wljcn  the  will  has  been  proved  it  is  the  duty  of  the  rayment  of 
executor  to   pay  the  testator's  funeral  (7)   and    testa-  testamentaiy 
mentary  (A)   expenses  and  debts  out  of  the  personal  ^'^F'"^'^^ '"!'•'■ 


The    proper    lunerai    expenses    01    tne   ueceaseu   are  rnonty  or 
payable  in  full  in  priority  to  any  debt,  duty  or  charge  payments, 
whatever.     Subject  thereto,  the  testamentary  expenses, 
or  expense   of  obtaining  probate   of  the   will  and  ad- 
ministering   the    estate,  ought    to   be    paid  in  full  in 
priority  to  all  other  claims  {rn).  The  estate  should  then 

(/)  8tat.  23  Vict.  c.  15,  s.  1.  {k)  Niujad  v.    Gifonl,  1    Atk 

((/)  See    Wms.    Exors.    pt.     3,  463  ;  Elliot  v.  Jh-rruiucn.,  2  Atk. 

bk.   2,  ch.   1,  s.  1  ;    cli.  2,   s.  1  ;  42. 

pt.  4,  bk.  2,  cli.  2,  ,s.  1.  {I)   WhcUc  v.    Booth,  4  T.  Rep. 

[h)  See  Sharp  v.   Lush,  11  Ch.  625,  u.  ;  M^Lcod  v.   Drumniond, 

D.  468  ;    PcniDjy.  Pcnuij,  II  (:\\.  1?  Ves.  154. 

D.  440.  (/u)  Wms.  Exors.  pt.  3,  bk.  2, 

(0  Ewer  V.    Corbet,  2  P.  AVins.  ch.  2,  s.  1,  pp.  988,  989,  7th  ed.; 

148  ;  RusHdly.  Plata;   IS   Beav.  Pc  Bourne,  1893,  1  Ch.  188. 
21. 


To  face  p.  425. 

Under  the  Finance  Act,  1894,  probate  duty  and  estate  duty  are  no  longer 
payable  on  the  value  of  the  personal  estate  of  any  person  dying  after 
the  1st  August,  1894  :  but  all  property,  wliicli  passes  on  the  death  of 
any  such  person,  is  charg  d  with  a  new  duty  called  Estate  Duty  ;  see 
Addenda  to  p.  381. 
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duty  sluill  be  paid  in  respect  of  all  the  personal  or 
moveable  estate  and  effects  wliicli  any  person  dying 
after  the  3rd  of  April,  18G0,  shall  have  disposed  of  by 
will  under  any  authority  enabling-  such  person  to 
dispose  of  the  same  as  he  or  she  shall  think  tit  (_/'). 

When  the  will  has  been  proved  it  is  the  duty  of  the  raymentof 
executor  to   pay  the  testator's  funeral  (//)   and    testa-  testamentiUT 
mentary  (A)   expenses  and  debts  out  of  the  personal  *'^F»'-i'J'i  «i»'^ 
estate,   to    which    such    executor   becomes  entitled  by 
virtue  of  his  office.     For  this  purpose  the  executor  has  Powers  of 
reposed  in  him  by  the  law  the  fullest  jjowers  of  disposi- 
tion over  the  personal  estate  of  the  deceased,  whatever 
may  be  the  manner  in  which  it  has  been  bequeathed 
by  the  will  (i).     And  in  the  event  of  a  sale  of  any  such  Purchaser 
property  by  the  executor,  the  purchaser  is  not  bound  to  j^^^  bouml  to 

inquire  whether  there  are  any  debts  remaining  unpaid  ;  inquire  if 
.    '  .  ,  .  1  ,  ,  there  be. lebts. 

for,  in  the  abseiice  ot  evidence  to  tlie  contrar}",  tlie  exe- 
cutor is  presumed  to  be  acting  in  the  proper  discharge 
of  his  office  (/•).     Nor  is  the  purchaser  at  all  concerned  Xor  to  see  to 
Avith  the  application  which  the  executor  may  make  of  ^^joVof  his''^' 
the  purchase-money ;  but  the  executor's  receipt  will  be  purchase- 
a  sufficient  discharge,  and  he  alone  will  be  responsible 
to  the  creditors  and  legatees  for  its  due  application  (/). 
The    proper    funeral    expenses    of    the   deceased   are  Priority  of 
payable  in  full  in  priority  to  any  debt,  duty  or  charge  Payments. 
Avhatever.     Subject  thereto,  the  testamentary  expenses, 
or  expense   of  obtaining  probate   of  the  will  and  ad- 
ministering   the    estate,  ought   to   be    paid  in  full   in 
priority  to  all  other  claims  {m).  The  estate  should  then 

(/)  Stat.  23  A^ict.  c.  15,  s.  4.  (k)  Niujcut  v.    Gifonl,  1    Atk 

{g)  See    AVms.    Exors.    pt.     ;5,  463  ;  ElUot  v.  Jlcz-riiiunt.,  2  Atk. 

bk.    2,  ch.   1,  s.  1  ;    oh.  2,    s.  1 ;  42. 
pt.  4,  bk.  2,  ell.  2,  s.  1.  (l)   Whale  v.   Booth,  4  T.  Rep. 

(/i)  See  Sharp  v.  Luslt,  11  Ch.  625,  ii.  ;  W'Lcod  v.   Drummond, 

D.  468  ;    raiiujx.  Pciunj,  11  Ch.  17  Ves.  154. 
D.  440.  {m)  Wms.  Exors.  pt.  3,  bk.  2, 

(/)  Ewer  V.    Corbet,  2  P.  Wins.  ch.  2,  s.  1,  pp.  988,  989,  7th  ed.; 

148  ;  Rasscll  v.  Flaki',   18   Beav.  He  Bourne,  1893,  1  Cli.  188. 
21. 
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be  applied  in  satisfaction  of  the  debts  of  tlie  deceased. 
The  order  in  which  debts  are  payable  by  an  executor 
has  been  already  stated  ;  and  we  have  also  seen  that  if 
the  testator's  estate  be  administered  in  bankruptcy,  his 
Power  of  debts  will  be  payable  in  a  different  order  (n).  By  the 
executor  to      Convevancinsf  Act  of  1881  (o),  an  executor  may  pay  or 

accept  com-  -^  *=  .  •  i  ^         ^         i  ■    ^ 

iposition  for      allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
'  sufficient.     And  an  executor  may,  if  and  as  he  thinks 

fit,  accept  any  composition  or  any  security,  real  [or  per- 
sonal, for  any  debt  or  for  any  property,  real  or  personal, 
claimed,  and  may  allow  any  time  for  payment  of  any 
debt,  and  may  compromise,  compound,  abandon,  submit 
to  arbitration,  or  otherwise  settle  any  debt,  account, 
claim,  or  thing  whatever  relating  to  the  testator's  estate, 
and  for  any  of  those  purposes  may  enter  into,  give, 
execute  and  do  such  agreements,  instruments  of  com- 
position or  arrangement,  releases,  and  other  things  as 
to  him  seem  expedient,  without  being  responsible  for 
any  loss  occasioned  by  an}'  act  or  thing  so  done  by  him 
in  good  faith  (p). 

Vinilieatiuii  Every  executor  is  entitled  to  obtain  the  assistance  of 

to  the  Coiirt.  the  Court  in  deciding  any  questions  which  may  arise  in 
the  course  of  the  proper  performance  of  his  duties  (q). 
And  the  costs  incurred  by  obtaining  the  assistance  of 
the  Court  in  the  administration  of  the  estate  are  con- 
sidered and  rank  as  testamentary  expenses  (r).  For- 
merly, in  order  to  procure  this  assistance,  an  executor 
P.v  suit.  was  obliged  to  commence  a  suit  in  equity  and  obtain  a 

decree  for  the  general  administration  of  the  estate  under 
the  direction  of  the  Court  of  Chancery,     The  adminis- 

(«)  Jvtr,    i\     207,    and    table  the    efiect    of     this     enactment, 

thereto.  see       Williams's       Conveyancing 

(o)  Stat.   44  &   45  Vict.  c.   41,  Statutes,  192—194. 
s.  37,  sub-s.  1 ;  as  to  the  effect  of  (q)  Jessel,     M.K. ,     Sharp     v. 

this    enactment,    see    "Williams's  Lush,  10  Ch.  L).  468,  470,  471. 
Conveyancing  Statutes,   191,  192,  [r)  Ibid.  :  Fctmy  v.  Penny,   11 

194.  Ch.  D.  440  ;  see  ante,  p.  425. 

( p)  Sect.    37,   sub-s.  2  ;    as  to 
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tration  by  this  Court  of  a  deceased  person's  estate  might 
also  be  obtained  at  suit  of  a  creditor  seeking  to  enforce 
payment  of  his  debt  out  of  the  assets  (.s),  of  legatees 
desiring  to  secure  due  payment  of  their  legacies  (t),  or 
of  persons  entitled  to  share  in  an  intestate's  effects  (u). 
After  the  Court  of  Chancery  had  pronounced  such  a 
decree,  it  Avould  grant  an  injunction  to  restrain  any  cre- 
ditor or  legatee  (other  than  the  plaintiff)  from  taking 
any  further  proceedings  against  the  executor,  either  at 
law  or  in  equity  ;  on  the  ground  that  the  continuance 
of  any  such  proceedings  would  necessarily  bo  prejudicial 
to  the  just  administration  of  the  assets  (x).  By  the 
Judicature  Act  of  1873,  the  jurisdiction  of  the  Court  of 
Chancery  in  respect  of  administration  of  the  estates  of 
deceased  persons  was  transferred  to  the  High  Court  of 
Justice,  and  its  exercise  assigned  to  the  Chancery  Divi- 
sion. Under  the  same  Act  (y)  no  cause  or  proceeding  Xo  cause  to 
at  any  time  pending  in  the  High  Court  of  Justice,  or  j^*^  jj'f  ^,jct[o|i 
before  the  Court  of  Appeal,  is  to  be  restrained  by  prohibi- 
tion or  injunction  ;  but  either  of  these  Courts  may  direct 
a  stay  of  proceedings  in  any  cause  or  matter  pending 
before  it,  on  the  application  of  any  person,  who  would 
have  been  entitled,  if  the  Act  had  not  passed,  to  apply 
to  any  Court  to  restrain  the  prosecution  thereof.     When  Transfer 

an  order  has  been  made  in   the  Chancery  Division  for  f^f'  ^i^""^'^''" 

■^  tration  order. 


{s)  See  ante,  p.  103. 

(t)  See  ante,  p.  34,  and  n.  (i). 

(?{)  1  Spence,  Eq.  Jur.  eh.  x. , 
pp.  578—583 ;  1  Van  Heytlniy- 
.sen's  Equity  Draftsman,  150, 
257—308,  3-20,  2nd  ed.  (1828) ;  1 
Haddock's  Chancery  Practice, 
720  ct  seq.,  3rd  cd.  (1837)  ;  Mit- 
ford  on  Pleading,  7,  34,  165 — 8, 
4th  ed.  Under  stats.  13  &  14 
Vict.  c.  35,  s.  19  ;  23  &  24  Vict, 
c.  38,  s.  14,  executors  could  apply 
for  an  account  of  debts  and  lia- 
bilities by  motion,  petition  or 
summons ;  and  under  15  &  1(3 
Vict.  c.  86,  s.  45,  creditors,  lega- 
tees and  next  of  kin  could  obtain 
an  order  for  administration  upon 


summons.  Actions  by  creditors, 
legatees  or  next  of  kin  for  the 
administration  of  estates  not  ex- 
ceeding 500/.  in  value  maj-  be 
brought  in  the  County  Court  ; 
Stat.  51  &  52  Vict.  c.  43,  s.  67, 
replacing  28  &  in»  Vict.  c.  99, 
s.  1. 

(./,')  Drcivrij  v.  T/iachr,  3  S\v. 
529,  541,  544  ;  Clarke  v.  Uarl  of 
Ormonde,  Jac.  108,  122—125  ; 
Gardner  v.  Garratt.  20  Bear.  469. 
See  Mitford  on  Pleading,  168, 
4tli  ed.  ;  2  Wms.  Exors.  1914, 
1915,  7th  ed. 

(y)  Stat.  36  &  37  Vict.  c.  66, 
s.  24,  sub-s.  (5). 
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the  ad  ministration  of  the  assets  of  any  testator  or  intes- 
tate, the  judge,  in  whose  Court  administration  is 
pending,  has  power,  without  further  consent,  to  order  tlie 
transfer  to  himself  of  any  cause  or  matter  pending  in 
any  other  Court  or  Division  brought  or  continued  by  or 
against  the  executors  or  administrators  of  the  testator 
or  intestate  (z).  Under  the  j^resent  practice,  an  order 
for  the  administration  by  the  Court  of  a  deceased  per- 
son's estate  may  be  obtained  either  in  an  action  brought 
for  the  jjurpose,  or  upon  an  originating  summons  taken 
out  by  any  of  his  executors,  administrators,  creditors, 
legatees  or  next  of  kin,  or  any  person  claiming  under 
any  such  creditor,  legatee  or  next  of  kin  (a)  ;  or  an 
originating  summons  may  be  taken  out  by  any  of  the 
same  parties  to  obtain  the  determination  by  the  Court, 
without  an  administration  of  the  estate,  of  any  question 
arising  in  the  administration  of  a  deceased  person's 
estate  (h).  And  it  is  not  obligatory  on  the^^Court  or  a 
judge  to  make  an  order  for  the  administration  of  the 
estate  of  any  deceased  person,  if  the  questions  between 
the  parties  can  be  properly  determined  without  such 
order  (c). 


Legacies. 

Executor's 
year. 


Interest  on 
letracies. 


When  the  debts  have  been  paid,  the  legacies  left  by 
the  testator  are  then  to  be  discharged.  In  order  to  give 
the  executor  sufficient  time  to  inform  himself  of  the  state 
of  the  assets  and  to  pay  the  debts  of  the  deceased,  he  is 
allowed  a  twelvemonth  from  the  date  of  the  death  of  the 
testator  before  he  is  bound  to  pay  legacies  (d).  From 
this  time  all  such  general  legacies  as  remain  unpaid 


(;:)  Rules  of  tlie  Supreme  Court, 
188^,  Order  XLIX.,  i:  5.  As  to 
the  obtaining  by  an  executor  of 
tlie  stay  or  transfer  of  proceedings 
against  him,  see  Daniell's  Chan- 
cery Tractice,  1943  ct  scq.,  6th 
ed.  ;  Seton  ou  Decrees,  705,  f)th 
ed.  ;    Me    Womcrsley,  29  Ch.   I), 

(,«)  lUiles  of  the  Supreme  Court, 


1883,  Order  LY.,  r.  4. 

(b)  Order  LV.,  r.  3  ;  see  lie 
Davics,  38  Ch.  I).  210  ;  A'e  lioylc, 
43  Ch.  D.  18. 

(0  Order  LV.,  r.  10;  see  lie 
Wilson.,  28  Ch.  \).  457  ;  He 
Blake,  29  Ch.  D.  913. 

{d)  Wood  V.  Pcnoijre,  13  Ves. 
333  ;  Benson  v,  Maude,  6  Madd. 
15. 
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carry  interest,  at  the  rate  of  four  per  cent,  per  annum  (e). 
But  if  the  legacy  be  given  by  a  parent,  or  by  a  person  Lcgary  l)y 
in  loco  ixtrenfls,  to  a  legatee  under  the  age  of  twenty-one  l'-'''''"'^- 
years,  interest  is  given  from  the  death  of  the  testator  for 
the  maintenance  of  the  legatee,  in  the  absence  of  any 
other  provision  for  that  purpose  (/).     Notwithstanding  Liability  of 
the  lapse  of  a  year  from  the  testator's  death,  the  execu-  ^■'^'^'^^^^'^''• 
tor,  however,  is  still  liable  to  any  creditor  of  the  deceased 
to  the  amount  of  the  assets  which  have  come  to  the  exe- 
cutor's hands  (g)  ;  and  if  he  should  have  paid  any  legacies 
in   ignorance   of  the   claims   of  the  creditor,   his    only 
remedy  is  to  apply  to  the  legatees  to  refund  their  lega- 
cies, which  they  will  be  bound  to  do,  in  order  to  satisfy 
the  debt  (h).  From  this  liability  to  creditors,  an  executor 
could  not  formerly  have  been  discharged,  unless  he  took 
proceedings    to   have  tlie  estate    administered  by  the 
Court  of  Chancery  (i),  when  he  was  exonerated  from  all 
risk  (h).     But  a  statute  of  the  year  18-59  exonerates  an  protection  to 
executor  from  all  liability  to  the  rents  and  covenants  of  ^-'^'^'^"tors. 
any  leasehold  or  other  property  liable  to  rents  or  cove- 
nants  after   an    assignment  made  by   him    to   a  pur- 
chaser,   provided   he   shall  have  set  apart  a  sutficient 
fund    to    answer   any  future    claim  in  respect   of  anv 
fixed    and    ascertained    sum    agreed    by    the   lessee  or 
grantee  to  be  laid  out  on  the  property  (/).     And  by  the 
same  Act,  where  an  executor  shall  have  given  the  like 
notices  as  would  have  been  given  by  the  Court  of  Chan- 
cery, in  an  administration  suit,  for  creditors  and  others 
to  send  in  their  claims  against  the  estate  of  the  testator, 
the  [executor  may  distribute  the   assets  amongst   the 

(c)    Jf'ood  V.  Penoyrc,  ubi  sup.  CIi.  D.  571 

(/)  Harvni  v.    Harvey,    2    V.  (/)  Ante,  p.  42G. 

"Wins.  21  ;  Williams  on  ExeL-utors,  {k)  3  My].  &  Cr.  126. 

pt.  3,  bk.  3,  c.  4,  s.  d.  [1)  Stat.    22  &  23  Viet.  c.   35, 

(g)  Norman  v.   BaWry,  6  Sim.  ss.  27,  28.     This  Act  extends  to 

621  ;    Knatchbidl   v.   Fearnlicad,  leases    made    before    it    passed  ■ 

3  Myl.  &  Cr.  122  ;  Hill  x.Gomme,  Smith  v.  Smith,  1  Drew  ctSmale,' 

1  Bear.  540.  684  ;  Re  Green,  2  Do  Gex,  F.   & 

{h)  Mcrrehv.  Russell,  3  My.   &  J.  121^ 
C'r.   31.     See   Blake   v.   Gale,   32 
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Not  liable 
heyoinl 
ii mount  of 
assets. 


parties  entitled  tlieieto.  without  liability  to  any  person 
of  whose  claim  he  shall  not  have  had  notice  at  the 
time  of  distribution  (m).  The  executor  is  of  course 
not  answerable  to  the  testator's  creditors  beyond  the 
amount  of  assets  which  have  come  to  his  hands  (n), 
unless  he  should  for  sufficient  consideration  give  a 
written  promise  to  pay  personally  (o),  or  should  do 
any  act  amounting  to  an  admission  that  he  has 
assets  of  the  testator  sufficient  for  the  payment  of  the 
debts  (p). 


Legacy  duty. 


Leasehold 
property. 


On  the  payment  or  delivery  of  any  legacy,  whether 
payable  out  of  the  testator's  own  personal  estate,  or  out 
of  any  personal  estate  over  which  he  had  a  power  of 
appointment  (f/),  a  receipt  must  be  given  by  the  legatee, 
which  is  charged  with  a  duty,  called  legacy  duty,  on  the 
amount  or  value  of  the  legacy  (/•)•  Legacy  duty  is  also 
charged  upon  bequests  of  the  residue,  or  any  share  of 
the  residue,  of  a  testator's  personal  or  moveable 
estate  («).  The  amount  of  legacy  duty  varies  according 
to  the  degree  of  relationship  which  the  legatee  bore  to 
the  deceased ;  and  the  rates  at  which  the  duty  is 
charged  are  stated  in  the  note  (/).     By  the  Succession 


(m)  Stat.  22  &  2=3  Vict.  c.  .S.5, 
s.  29  ;  C'legg  v.  llowland,  L.  R., 
:3  E(i.  368.  As  to  the  notices, 
which  oup;ht  to  be  given,  see 
Wood  V.  Wcifilitrnan,  L.  R.,  13 
Eq.  434  ;  Nncton  v.  Sherrij,  1 
C.  P.  D.  246  ;  Re  Bracken,  43 
Ch.  D.  1. 

hi)  Bac.    Abr.    tit.     Executors 

(P.),  1. 

(o)  Stat.  29  Car.  IL  c.  3,  s.  4  : 
anfe,  p.  160  ;  1  Wnis.  Saund.  210, 
n.  (1)  ;  211,  n.  (2). 

('p)  Horsleyy.  Chahmcr,  2  Yes. 
sen.  83. 

(7)  Stat.  8  &  9  Vict.  c.  76,  s.  4, 
amended  b}'  the  efiect  of  51  Vict. 
<■.  8,  s.  21  (2).  But  no  sum  of 
money,  which  bj'  any  marriage 
.settlement  is  subjected  to  any 
limited  power  of  appointment  to 


or  for  the  benefit  of  any  person  or 
])ersons  therein  specially  named 
or  described  as  the  object  or 
objects  of  such  ])o\ver,  or  to  or  for 
the  benefit  of  the  issue  of  any 
such  person  or  persons,  is  liable 
to  legacy  duty  under  the  will  in 
whicli  such  sum  is  appointed  or 
apportioned  in  exercise  of  such 
limited  power ;  stat.  8  &  9  Vict, 
c.  76,  s.  4.  Such  sums  are,  how- 
ever, liable  to  succession  duty ; 
ante,  p.  380. 

(r)  Stat.  36  Geo.  III.  c.  52, 
s.  27. 

(s)  Stat.  55  Oeo.  IIL  c.  184, 
s.  2,  and  seheihde,  part  iii., 
amended  by  the  effect  of  51  Vict, 
c.  8,  s.  21  (2). 

(0  To  a  child,  parent,  or  any 
other  lineal  descendant  or  ances- 
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Duty  Act,  1853,  leasehold  property,  although  personal 
estate,  is  exempted  from  legacy  duty,  and  is  charged  in 
lieu  thereof  with  a  succession  duty,  calculated  upon  the 
same  principles  as  the  duty  on  real  property  (i').     And 
under  the   Inland  Hevenue  Act,  18.S8  (x),  legacy  duty  Legacies 
is  no  longer  payable  in  respect  of  any  legacy  payable,  real  estate. 
satisfied,  or  charged  out  of  or  upon  any  veal  or  herit- 
able estate,  which   belonged  to  the  testator,  or  which 
he  had  any  right  or  power  to  charge  with  the  payment 
of  money,  or  out  of  or  upon  the  rents  and  profits,  or  any 
moneys  to  arise  from  the  sale,  mortgage,  or  other  dis- 
position of  any  such  real  or  heritable  estate,  but  such 
legacies  are  chargeable  with  succession  duty  as  upon  a 
succession  to  personal  property  (y).     The  legacy  duty  Legacy  duty 
on  annuities  for  lives  is  fixed  by  tables  given  in  the 
Succession  Duty  Act,  and  is  payable  by  four  equal  pay- 
ments to  be  made  successively  on  completing  each  of 
the  first  four  years'  payments  of  the  annuity  (:). 


tor,  £1  per  cent.  But  legacy  duty 
at  this  rate  is  not  now  payable  in 
cases  where  the  legacj'  is  payable 
out  of  or  consists  of  any  estate  or 
etl'ects  on  the  value  whereof  pro- 
bate duty  has  l)een  paid  under 
Stat.  44  Vict.  c.  12  ;  see  s.  41, 
ante,  p.  422. 

To  a  brother  or  sister,  or  any 
descendant  of  a  brother  or  sister, 
£3  per  cent. 

To  a  brother  or  sister  of  either 
parent  of  the  deceased,  or  any 
descendant  of  such  brotiier  or 
sister,  £5  per  cent. 

To  a  brother  or  sister  oi'  a 
grandfather  or  grandmother  of  the 
deceased,  or  any  descendant  of 
such  brother  or  sister,  £6  per  cent. 

To  a  person  in  any  other  degree 
of  collateral  consanguinity  to  the 
deceased,  or  to  any  stranger  in 
blood,  £10  per  cent. 

A  legacy  to  any  person,  who 
.shall  have  been  married  to  any 
wife  or  husband  of  nearer  consan- 
guinity than  himself  or  herself  to 
the  deceased,  is  chargeable  with 


the  same  rate  of  duty  only  as 
would  have  been  chargeable  upon 
a  legacy  to  his  or  her  wife  or 
husband ;  stat.  16  &  17  Vict, 
c.  51,  s.  11. 

The  husband  or  wife  of  the 
deceased  is  exempt  from  all  legacy 
iluty,  and  so  arc  the  royal  family. 
And  no  legacy  duty  is  now  pay- 
able where  the  whole  of  the  tes- 
tator's personal  estate,  without 
any  deduction  for  debts  or  funeral 
expenses,  does  not  exceed  the 
value  of  £300.  See  stats.  5,') 
(!eo.  IIL  c.  184,  schedule,  part 
iii.  ;  43  Vict.  c.  14,  s.  13  ;  44 
Vict.  c.  12,  ss.  33—36. 

(it)  Stat.  16  &  17  Vict.  c.  ',1, 
ss.  1,  19,  21.  See  Williams  K.  P. 
241,  17th  ed.  The  additional 
dutj'  charged  by  stat.  .51  Vict, 
c.  8,  s.  21,  is  not  payable  in 
respect  of  a  succession  to  lease- 
holds by  will  or  upon  intestacy. 

(x)  Stat.  51  Vict.  c.  8,  s.  21  "(2). 

(V)  A?!tc,  ]).  380. 

(c)  Stats.  16  &  17  A'ict.  c.  51. 
s.  3]  ;  36  Geo.  IIL  c.  52,  s.  8. 
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Legacy  to  If  a  legacy  be  given  to  an  infant,  or  to  a  person  ab- 

infaiit  or  ^  beyond  the  seas,  the  only  way  in  which  the  executor 

]iersnii  bevoiul  '=^'  ^       J  '  ,.  i    i  •     i 

sons.  '  can  obtain  a  proper  discharge  for  such  legacy  is  by  pay- 
ment of  it,  after  deducting  the  legacy  dut}',  into  the 
Bank  of  England,  with  the  privity  of  the  paymaster- 
general  (a),  to  be  placed  to  tiie  account  of  the  person 
for  whose  benefit  the  same  shall  be  so  paid.  The  money 
is  then  laid  out  by  the  paymaster-general  in  the  pur- 
chase of  consols,  which,  with  the  dividends  thereon,  are 
afterwards  transferred  and  paid  to  the  person  entitled, 
or  otherwise  applied  for  his  benefit,  on  application  to 
Dischai-e  of    the  Chancery  Division  of  the  High  Court  (6).    It  is  now 

executor,  &e.,  pj-oyj^jed    that   when    an    executor,    administrator,    or 
from  claim  to  i  .  ■        •  •   •         ,        ^       n 

duty  on  trustee  shall  have  given  notice  m  writing  to  the  Lom- 

lln\ni'r^'''''  niissioners  of  Inland  Eevenue  for  any  claim  to  legacy 
duty  or  succession  duty  in  respect  of  any  fund  in  his 
hands  which  he  intends  to  distribute,  and  shall  have 
delivered  to  the  Commissioners  all  particulars  which 
they  may  require  in  order  to  ascertain  the  existence 
and  extent  of  any  such  claim,  he  shall  be  at  liberty  to- 
distribute  the  fund  amongst  the  parties  entitled  thereto, 
after  satisfaction  of  any  claims  to  duty  made  by  the 
Commissioners,  and  shall  be  entitled  to  receive  from 
them  a  certificate  discharging  him  from  his  liability  to 
any  duty  in  respect  of  the  fund.  But  such  certificate 
shall  not  in  any  way  affect  the  liability  of  any  person 
other  than  the  person  in  whose  favour  it  is  expressed  to- 
be  given  (c). 

Speciiie  A  legacy  may  be   either  specific,  demonstrative,  or 

It-gafy-  general.     A  specific  legacy  is  a  bequest  of  a  specific 

part  of  the  testator's  personal  estate.     Thus  a  bequest 

of  "  the  service  of  plate,  which  was  presented  to  me  on 

(a)  See  stats.  35  &  36  A'ict.  c.  213.     See  Rules  of  tlie  Sui)reinL' 

44  •  46  &  47  Vict.  c.  29.  Court  1883,   Ord.    LV.   r.   2  (4)  ; 

(h)  Stat.    36    Cleo.    III.    c.  52,  Ord.  LIV.  rr.  1,  2. 
s    :'>2  ;  Kk  jiarlc  Bennett,  15  Jur.  (f)  Stat.  43  Vict.  c.  14,  s.  12. 
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such  an  occasion,"  is  specific,  and  so  also  is  a  bequest  of 
"  100^.  Consols,  now  standing  in  my  name  at  the  Bank  of 
England"  (^/),  or  of  "  lOOZ.  Consols,  part  of  my  stock  "  (e). 
A  specific  legacy  must  be  paid  or  retained  by  the  exe-  Entitled  to 
cutor  in  preference  to  those  which  are  general,  and  must  pr'^f^rence. 
not  be  sold  for  the  payment  of  debts  until  the  general 
assets  of  the  testator  are  exhausted  (/).  It  is,  however,  Ademption, 
liable  to  ademjition  by  the  act  of  the  testator  in  his  life- 
time. Thus,  in  the  instances  given  above,  if  the  testator 
should  part  with  the  plate,  or  sell  the  stock  in  his  life- 
time, the  legacy  will  be  adeemed,  and  the  legatee  will 
lose  all  benefit  (g).  A  demonstrative  legacy  is  a  gift  by  Demonstra- 
will  of  a  certain  sum  directed  to  be  paid  out  of  a  specific  ^^^^^^S^'^y- 
fund.  Thus,  "  I  bequeath  to  A.  B.  the  sum  of  50/.  ster- 
ling, to  be  paid  out  of  the  sum  of  100/.  Consols  now 
standing  in  my  name  at  the  Bank  of  England,"  is  a 
demonstrative  legacy.  Such  a  legacy  is  not  liable  to 
ademption  by  the  act  of  the  testator  in  his  lifetime  ;  for 
it  is  considered  to  be  the  testator's  intention  that  the 
legatee  should  at  all  events  have  the  legacy  :  but  that  it 
should,  if  possible,  be  paid  out  of  the  fund  he  has  pointed 
out.  If,  therefore,  the  testator  in  this  case  sliould  sell  the 
100/.  Consols  in  his  lifetime,  the  50/.  will  still  be  payable 
to  the  legatee  out  of  the  general  assets  (//).  A  demon- 
strative legacy  is  accordingly  more  beneficial  to  the 
legatee  than  a  specific  legacy.  And  it  is  also  more 
beneficial  than  a  legacy  which  is  merely  general ;  for 
being  payable  out  of  a  specific  fund,  it  is  not,  while  that 
fund  exists,  liable  to  abatement  with  the  general  lega- 
cies (i).  A  general  legacy  is  one  payable  only  out  of  the  General 

legacy. 

{d)  Koper  on   Legacies,    c.    3  ;       560. 
Gordon  v.  Buff',  28  Beav.  519.  (g)  Ashhurner   v.    31'Guirc,    2 

{e)  Kirbjfv.PoUn;i  Yes.  7^0 a;       Bio.     C.     C.    108;    Harrison    v. 
Hayes V.  Hayes,!  Keen,  97  ;  Shut-       Jackson,  7  Cli.  D,  339. 
tleworth  v.    Greaves,  4  JL   &  Cr.  (A)  Roherts  v.    Pococl;  4    Yes. 

Zf>  ;  Bothamhy  \.  Shcrson,  L.  U.,       150;    Atiwatcr   v.    Attwater,    18 
20  Va\.  804.  Beav.  330. 

{f)  Broivnx. Allen, lytvn.Zl  ;  {i)  Acton  y.    Acton,    1    Meriv. 

Hinton  v.  Pinke,  1  P.  Wms.  539  ;       178;  Livesay  v.  Rcdfern,  2  Y.  & 
Sleech  v.  Tliorington,  2  Yes.  sen.       C.  90. 

W.P.P.  F  F 
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Legacy  for 
valuahle  con- 
sideration. 

Dower. 


Satisfaction 
of  debts  by 
legacies. 


general  assets  of  the  testator,  and  is  liable  to  abatement 
in  case  of  a  deficiency  of  such  assets  to  pay  the  testator's 
debts  and  other  legacies.  A.  bequest  to  A.  of  100?.  ster- 
ling is  a  general  legacy  ;  so  is  a  bequest  of  100/.  Consols, 
■without  referring  to  any  particular  stock  to  wliich  the 
testator  may  be  entitled  (k).  A  bequest  of  a  mourning 
ring,  of  the  value  of  10?.,  is  also  a  general  legacy,  no 
specific  ring  of  the  testator's  being  referred  to  (?).  In 
the  two  last  cases,  the  executor  would  be  bound  to  set 
apart  or  buy  the  stock,  or  purchase  the  ring,  for  the 
legatee  out  of  the  general  assets  of  the  testator,  sup- 
posing them  sufficient  for  the  purpose  ;  and  should  there 
be  a  deficiency,  the  amount  of  the  stock,  or  the  value  of 
the  ring  to  be  purchased,  would  abate  proportionably. 
If,  however,  any  legacy  should  be  given  for  a  valuable 
consideration,  it  will  not  be  liable  to  abatement  with  the 
other  general  legacies.  An  example  of  this  exception 
to  the  usual  rule  occurs  in  the  case  of  legacies  given  by 
liusbands  to  their  wives  in  consideration  of  their  releas- 
ing their  dower  (m).  And  by  the' Dower  Act  of  1833  {n), 
nothing  therein  contained  shall  interfere  with  any  rule 
of  equity  or  of  any  ecclesiastical  Court,  by  which  legacies 
bequeathed  to  widows  in  satisfaction  of  dower  are  en- 
titled to  priority  over  other  legacies. 

When  a  legacy  is  bequeathed  by  a  testator  to  his 
creditor,  it  is  considered  to  be  a  satisfaction  of  the  debt, 
if  the  legacy  be  equal  to  or  greater  than  the  amount  of 
the  debt  (o).  But  if  it  be  less  than  the  debt  (2)),  or  pay- 
able at  a  different  time  (q),  or  of  a  different  nature  from 


{k)  Wilson  V.  Broivnsmith,  9 
Yes.  180  ;  Re  Gray,  36  Ch.  D. 
20.'i.  See,  however,  Townscnd  v. 
Martin,  7  Hare,  471. 

(?)  1  Roper  on  Legacies,  c.  3, 
s.  2. 

{m)  Burridgc  v.  Bradyl,  1  P. 
AVms.  127  ;  Norcott  v.  Gordon, 
14  Sim.  258. 

{n)  Stat.  3  &  4  Will.  lY.  c. 
105,  s.  12  ;  Lopcr  v.  EoiKV,  3  Ch. 
D.  714. 


(o)  Folder  v.  Fov:lcr,3  P.  Wnis. 
353  ;  Fourdrin  v.  Goivdey,  3  M.  & 
K.  383,  409;  2  Roper  on  Lega- 
cies,  c.  17,  s.  1  ;  Edmonds  v. 
Lo^v,  3  K.  &  J.  318.  See  lie 
Fletcher,  38  Ch.  D.  373. 

{2})  Graluim  v.  Graham,  1  Yes. 
sen.  262. 

(q)  NichoHs  v.  Judson,  2  Atk. 
300  ;  Hales  v.  Darrall,  8  Beav. 
324. 


OF   A    WILL.  435 

the  debt  (r),  or  if  tlic  debt  be  contracted  subsequently 
to  the  date  of  the  will  (s),  or  if  the  will  contain  an 
express  direction  for  payment  of  debts  and  legacies  (t), 
or  even  of  debts  only  (it),  the  legacy  will  not  be  a  satis- 
faction. The  leaning  of  the  Courts  is  against  the 
doctrine  of  the  satisfaction  of  debts  by  legacies,  a 
■doctrine  which  seems  to  have  been  established  on 
rather  questionable  grounds.  When,  however,  a  parent  Satisfaction 
has  undertaken  to  pay  a  sum  of  money  to  a  child  by 
way  of  portion,  the  inclination  of  the  Courts  is  against 
•double  portions  ;  and  a  legacy  to  such  a  child  is  accord- 
ingly regarded  as  a  satisfaction  of  the  portion,  either  in 
part  or  in  whole,  notwithstanding  such  legacy  may  be 
less  than  the  portion,  or  payable  at  a  different  period  (x). 
A  bequest  of  the  residue,  or  of  a  share  in  the  residue  of 
the  testator's  estate,  will  also  be  considered  as  a  satis- 
faction j>ro  tanto  (jj).  The  presumption  of  satisfaction 
is  indeed  so  strong,  that  it  is  difficult  to  say  what  cir- 
cumstances of  variation  between  the  portion  and  the 
legacy  will  be  sufficient  to  entitle  the  child  to  both  (c). 
Parol  evidence  of  the  intention  of  the  testator  is,  how- 
ever, admissible  to  rebut  this  presumption  («).  And 
according  to  the  same  doctrine  of  an  inclination  against 
double  portions,  if  a  parent,  who  has  made  a  will  be- 
queathing a  legacy  or  share  of  residue  to  a  child, 
afterwards  make  over  in  his  lifetime  a  sum  of  money 
•or  other  property  to  the  child,  the  presumption  is  that 
this  is  an  advancement,  or  an  ademption  _2>ro  tanto  of 

{)•)  AUeyn  v.  Alleyn,  2  Yes.scn.  C.  394:  ;  Earl  of  Gkngcdl  v.  Bar- 
Si  ;  Bartlctt  v.  Gillard,  3  Russ.  nard,  1  Keen.  769  ;  .aifirmed,  2  H. 
149;  Fourdrinv.  Goicdey,  3  M.  &  L.  C.  131  ;  Bed-ton  v.  Barton, 
K.  383,  409.  27   Beav.    99,   106  ;  Montcfiorc  v. 

(s)  Cranmcr's  case,  2  Salk.  r)OS.  Guedalla,  1  De  Gex,  F.  &  J.  93  ; 

(i)  RicltardKOii  v.  Greese,  3  Atk.  Coventry  v.  Chichester,  2  H.  &  M. 

^5  ;  Hassell  v.  Hawkiiis,  4  Drew.  149  ;  2  De  Gex,  J.  &  S.  436  ;  re- 

468.  versed,  L.  R.,  2  H.  L.  71. 

(ii)  Re  Huish,  43  Ch.  D.  260.  {z)  See  Re  Tussaud's  Estate,  9 

(x)  HinchcUffe  v.  HimheUfe,  3  Ch.  D.  363  ;  iMontar/n  v.  Earl  of 

Ves.  516  ;    JFeall  v.  Rice,  2  Paiss.  Sandwich,  32  Ch.  I).  525. 
k.  Myl.  2.j1.  («)  Re  TussaucVs  Estate,  9  Ch] 

(y)  Rickman  v.  Morgan,  2  B.  C.  D.  372—375. 
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the  amount  bequeathed  (h).  This  presnmptiou  may, 
however,  be  rebutted  in  the  same  manner  as  in  the 
former  case  (c).  If  property  be  made  over  to  a  child 
before  a  will  is  executed,  there  is  no  presumption  of 
the  ademption  of  any  benefit  conferred  by  the  will  (d). 
The  presumption  against  double  portions  exists  in  the 
case  of  a  bequest  by  any  one  in  loco  pcrentis  to  a 
child  as  well  as  by  a  parent  (<^). 

Mortmain  Under  a  statute  of  George  II.,  commonly  called  the 

Acts.  Mortmain  [Act  (/),  and   divers  amending  statutes,  of 

which  the  provisions  were  consolidated  in  the  Mort- 
main and  Charitable  Uses  Act,  1888  {(j),  every  assurance 
of  land,  including  any  hereditaments,  and  any  estate 
or  interest  therein,  or  of  any  personal  estate  to  be  laid 
out  in  the  purchase  of  land,  to  or  for  the  benefit  of  any 
charitable  uses,  was  rendered  void,  save  in  a  few  special 
cases,  unless  made  by  deed,  and  otherwise  in  compliance 
with  the  conditions  of  the  Acts.  These  enactments 
were  held  to  prohibit  the  bequest  for  charitable  pur- 
poses of  personal  estate  in  any  degree  savouring,  as  it  is 
said,  of  the  realty  (h).    There  is,  however,  no  law  which 

{b)  Montefiuir,   v.    GuedaUa,     1  (/t)  Tlius   it   was  decided   that 

De  G.    r.    &  J.    93  ;  Daivson  v.  money  secured   on    mortgage    of 

Daiosm,    L.    K.,     4    Eq.     504;  laml  could  not  be  left  by  will  to  a 

Neviii    V.    Dn/sdalc,    ib.,     517;  charity;    A.-G.    v.    Meyrick,    2 

Gooiicr  V.   Macdonnld,   L.  R.,  16  Yes.  sen.  44  ;  A.-G.  v.   CaldiceU, 

Eq.,  25S  ;  Lciyhfou  V.   LeigJiton,  Amb.  635 ;  ifc    JFatts,   29  Ch.  D. 

L.  R.,  18  Eq.  458  ;    J!c    Viewers,  947;    nor  could  leasehold  estates  ; 

37  Ch.  D.  525.  A.-G.  v.   Greaves,  Amb.  155.     It 

(c)  Kirk  V.   Eddowes,  3  Hare,  Avas  ultimately  held  that  shares  in 

509;  Ec  Lacon,  1891,  2  Ch.  482.  companies  were  not  interests  in 

{d)  Ta-)ilor\.  Cartwrirjht, li.lX.,  laud;  Myers  v.   Fcrigal,  2  De  G. 

14  Eq.    167,    176;    Jle  Peacock's  j\I.  &  G.  599  ;  Edicards  v.   Hall, 

Estate,     ib.,     236  ;     Leighton    v.  6  De  G.  M.   k.  G.   74  ;  Eniiristh; 

Lei'jUon,  L.  R.,  18  Eq.  458,  466.  v.    Davis,    L.     R.,    4    Eq.     272, 

(c)  See  Poicys  v.   Mansfield,  3  except  such  shares  as  were  real 

My.  &  Cr.  359  ;  Pym  v.  Lockyer,  estate  ;    Howse    v.    Chcqmion,    4 

5  "My.    &   Cr.   29  ;    CamiJbell   v.  A^es.  542  ;  see  avte,  y.  282.     De- 

CampbdJ,    L.    R.,    1     Eq.    383  ;  bentures  or  bonds  giving  merely 

Fowkes  V.  Pascoe,  L.   R.,   10  Ch.  a  charge  upon  the  undertaking  of 

3^3.  some  company  or  public  body  but 

(/)  Stat.  9  Geo.  II.  c.  36.  no  direct  secuiity  upon  any  land, 

Ig)  Stat.  51  &  52  Vict.  c.  42.  were  also  held  to  be  pure  person- 
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prevents  the  bequest  of  purely  personal  property  to  any 
amount  for  charitable  purposes.  In  consequence  of  the 
effect  of  the  Mortmain  Act,  it  was  formerly  necessary,  in 
making  a  bequest  to  a  charity,  to  direct  that  it  should 
be  paid  out  of  such  part  of  the  testator's  personal  estate 
as  he  might  lawfully  bequeath  for  such  a  purpose.  For 
if  this  precaution  should  have  been  neglected,  the 
■charitable  legacies  would  fail  in  the  proportion  which 
the  personal  assets  savouring  of  the  realty  might  bear 
to  those  which  were  purely  personal  {i).  But  an  Act 
of  1891  (j)  has  now  removed  the  restrictions  placed  by 
the  Mortmain  Acts  on  gifts  for  charitable  purposes  of 
money  secured  on  land,  or  other  personal  estate  arising 
from  or  connected  with  land.  This  Act  further  autho- 
rises the  assurance  of  land  by  will  to  or  for  the  benefit 
of  any  charitable  use,  providing,  however,  that  land  so 
assured  must  be  sold  (Ic).  And  under  the  same  Act 
gifts  by  will  of  personal  estate  to  be  laid  out  in  the 
purchase  of  land  to  or  for  the  benefit  of  any  charitable  use 
are  no  longer  void  ;  but  the  property  bequeathed  is  to 
be  held  by  the  charity  as  though  there  had  been  no  direc- 
tion to  lay  it  out  in  the  purchase  of  land  (I).  It  has  been 
held  that,  since  the  passing  of  this  Act,  a  bequest  to  a 
charity  of  such  part  of  a  testator's  estate  as  may  by  law 
be  given  for  charitable  puriaoses  will  pass  the  testator's 
real  as  well  as  his  personal  estate  (»().  Here  it  may  be 
noted,  with  regard  to  the  bequest  of  money  to  be  laid 
out  in  the  purchase  of  hereditaments,  that  a  bequest  of 
money  to  be  laid  out  in  building  on  land  already  in 

iilty  ;  but  not  such  debentures  or  ^jcs<  v.   Tempest,  7  De  G.  M.  &  G, 

bonds  as  gave  a  direct  charge  on  470  ;  Beaumont  y.  Oliceira,  L.  R., 

hind  ;    see   Re   Parker,    1891,    1  4  Ch.  309. 

Ch.  682,  and  cases  there  cited.  {j)  Stat.  54  &  55  Vict.   c.   73, 

(i)  A.-G.  V.  TyndaU,   2  Eden,  s.  3. 

-207  ;  S.  C.  2  Amb.  614  ;   Huhson  {k)  Sects.  5,  6. 

V.  Blackburn,  1  Keen,  273  ;  Phil-  (I)  Sect.  7. 

anthropic    Socicti/    v.     Kevij},    4  {m)  Re   Bridger,    1894,    1   Cii. 

Beav.  581  ;  and  see   Robinson  v.  297. 
acldard,  3  Mac.  &  G.  735  ;  Tcm- 
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mortmain  was  held  to  be  good  (/<) ;  but  if  some  land 
already  in  mortmain  were  not  distinctly  referred  to,  ;i 
bequest  of  money  for  building  for  any  charitable  pur- 
pose was  void,  as  implying  a  direction  for  the  purchase 
of  land  on  which  to  build  (o).  Under  the  present  law 
it  appears  that  in  the  latter  case  the  bequest  would  not 
fail,  but  the  money  would  have  to  be  held  by  the 
charity  as  if  no  direction  for  its  employment  in  build- 
ing had  been  given.  When  a  legacy  is  plainly  devoted 
to  charity,  and  is  clear  of  the  Mortmain  Acts,  but 
cannot  or  cannot  immediately  be  devoted  to  the  specific 
charity  intended,  the  Court  will  give  effect  to  it  cy-'pres 
or  as  nearly  as  possible  {p). 


Gifts  to  iile- 


Bequests  which  requn-e  some  care  are  those  to  ille- 
uitts  to  me-       .  .  ,  ., ,  j^    .      -.  -    ^        .  ,    ,      .1 

gitimate  gitimate  children.     It  is  clear  that  a  bequest  to  the 

chiklreB.  future  illegitimate  children  of  a  particular  man  is  void> 

as  the  Courts  cannot  enter  into  the  inquiry  which  would 
be  necessary  to  identify  such  children  {q).  A  chWdprhnd 
facie  means  a  legitimate  child ;  a  bastard  is  considered 
by  the  law  as  nidlkis  Jilius.  Accordingly  an  illegiti- 
mate child  can  never  take  under  a  gift  to  children,  unless 
it  be  clear,  upon  the  terms  of  the  will,  or  according  to 
the  state  of  facts  at  the  making  of  it,  that  legitimate 
children  never  could  have  taken  (r).  An  illegitimate 
child  may,  however,  take  under  any  gift  in  which  he 
is  sufficiently  identified  as  the  object  of  the  testator's- 

{n)  Gluhh     V.     A.-G.,     Amb.  Javm.  Wills,  204,  c^  sc^.,  5th  ed. 

373  ;  Champnctj  v.  Davy,  11  Ch.  {q)   Jfiltiiison  v.   Adam,  1   Y. 

D.  949.  &  B.  466. 

(o)  PritcJianl  v.  Arhouin,  3  (r)  Carturight  v.  Vairdry,  5 
Russ.  456  ;  Smith  v.  Oliver,  11  Yes.  530  ;  Godfrey  v.  Davis,  & 
Beav.  481  ;  In  re  Watraoucjlis  Yes.  43  ;  Harris  v.  Lloyd,  1  T.  & 
Trusts,  L.  E.  8  Eq.  272  ;  Pratt  Kuss.  310  ;  Baglcy  v.  Mollard,' \ 
V.  Harvey,  L.  B.,  12  Eq.  544  ;  Di  Russ.  &  M.  581;  Dover  v.  Alex- 
re  C(Kc,  7  Ch.  D.  204.  And  see  ander,  2  Hare,  275  ;  He  Overkill's 
Philpott  V.  St.    Georges  Hospital,  Trust,  1  Sm.   k   Gitf.  362  ;  Paid 

6  H.  L.  C.  338.  V.    Children,  L.   B.,    12   Eq.   16  ; 
{p)  Sinnctt  v.   Herbert,  L.   R.,  Dorin  v.  Darin,  L.   R.,    7  H.   L, 

7  Ch.  232  ;  Chamherlayne \ .  Broc-  568  ;  Ellisx.  Houstoun,  10 Ch.  D. 
kett,  L.  R.,  8  Ch.  206  ';  Littlcdale  236  ;  Re  Bolton,  31  Ch.  D.  542  ; 
V.  Bi^kersteth,  24  W.   R.  507  :  1       Be  Hall,  35  Ch.  D.  551. 
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bounty.  Thus,  a  bequest  to  the  child  of  which  a  woman 
is  now  pregnant  is  good  (.s).  And  if  illegitimate  chil- 
dren have  acquired  the  reputation  of  being  tlie  children 
of  the  testator  or  any  other  person,  and  it  appear  by 
necessary  implication  on  the  face  of  the  will  that  such 
persons  were  intended  in  a  bequest  to  children,  they  will 
be  entitled,  not  on  account  of  their  being  children,  but 
on  account  of  their  reputation  as  such  {t).  Under  such 
a  bequest,  it  has  been  held  that  an  illegitimate  child  en 
ventre  sa  mere  at  the  date  of  the  will  {a),  although  not 
born  till  after  the  testator's  death  (r),  can  take,  as  well 
as  children  by  reputation  actually  born  at  the  date  of 
the  will.  And  it  would  seem  that  illegitimate  children, 
who  have  acquired  their  reputation  of  children  at  the 
date  of  the  testator's  death,  can  take  under  such  a  be- 
quest, although  begotten  after  the  date  of  the  will  (?/). 
But  it  has  been  decided  that  an  illegimate  child,  both 
begotten  and  born  after  the  death  of  the  testator,  cannot 
share  in  such  a  bequest,  because  to  hold  otherwise  would 
be  to  encourage  immorality  (z). 

After  payment  of  the  testator's  debts  and  legacies,  Rights  of 
the  residue  of  his  personal  estate  must  be  paid  over  to  [g^^^^gg^^ 
the  residuary  legatee,  if  any,  named  in  the  will.  A 
will  of  personal  estate  has  always  been  considered  as 
speaking  from  the  death  of  the  testator  ;  and  it  is  now 
expressly  enacted,  that  every  will  shall  be  construed, 
with  reference  to  the  real  and  personal  estate  comprised 

(s)  Gordon  v.  Gordon,  1  Meriv.  Be  Harrison,  1894,  1  Ch.  56L 

141,  \u)  Ocdcston  v.    Fullalucc,     L. 

{t)    Wilkinson  \.  Adam,  1  Ves.  R.,  9  Ch.  147. 

k  B.  422  ;  Gill  v.  Shelley,  2  Russ.  (x)  Crook  v.  Hill,  3  Ch.  D.  773. 

&  My.  336  ;  Meredith  v.  Farr,  2  (y)  Ocdcston  v.  Fullalove,   ubi 

You.  &  Coll.  525 ;    Hill  v.  Crook,  sup.  ;  FiC  Hastie's  Trusts,  35  Ch. 

L.  R.,  6  H.  of  L.  265  ;    Lepine  v.  D.   728  ;   but  see  Fc  Bolton,   31 

Bean,    L.    R.,    10  Eq.    160  ;    Re  Ch.  I).  542. 

Humphries,   Smith   v.    Millidge,  (s)  Crook  v.  Hill,  whi  swp.;   see 

24  Ch.  D.  691  ;  Be  Brijon,  30  Ch.  also   Be   Harrison,    1894,    1    Ch. 

D.  110  ;  Be  Hascldinc,  31  Ch.  D.  561. 
511  ;  Re  Horner,  37  Ch.  D.  695  ; 
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Lapse. 


in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will  (a).  Hence 
it  follows  that  all  personal  property  acquired  by  the 
testator  between  the  time  of  making  his  will  and  his 
decease  will  pass  under  it.  If  any  legacy  should  lapse 
by  the  death  of  the  legatee  in  the  testator's  lifetime,  or 
should  fail  from  being  contrary  to  law,  it  will  fall  into 
the  residue,  and  belong  to  the  residuary  legatee.  And 
a  legacy  will  lapse  by  the  death  of  the  legatee  in  the 
testator's  lifetime,  although  given  to  the  legatee,  his 
executors,  -administrators,  and  assigns  (5) ;  for  these 
words  are  merely  inserted  in  analogy  to  the  limitation 
icint  tenants,  of  real  estate  to  a  man  and  his  heirs.  If  a  bequest  be 
made  to  two  or  more  as  joint  tenants,  and  one  of  them 
die  in  the  lifetime  of  the  testator,  his  share  will  not 
lapse,  but  Avill  survive  to  the  others  (c).  But  if  the 
bequest  be  to  two  or  more  in  common,  and  one  of  them 
die  in  the  testator's  lifetime,  his  share  will  lapse  (d) ; 
unless  the  bequest  be  made  to  a  class,  as  to  the  children 
of  A.  in  equal  shares,  in  which  case  all  who  answer  that 
description  at  the  testator's  decease  (e),  and  also  (if  the 
period  of  distribution  be  postponed  by  the  will)  all  who 
come  into  being  before  such  ^^eriod  (/),  will  be  entitled 
to  divide  the  bequest  amongst  them.  It  is,  however, 
provided  by  the  Wills  Act  that  where  any  person,  being 
a  child  or  other  issue  of  the  testator,  to  whom  any  per- 
sonal estate  shall  be  bequeathed  for  any  interest  not 
determinable  at  or  before  the  death  of  such  person,  shall 
die  in  the  testator's  lifetime  leaving  issue,  and  any  such 


Tenants  in 
common. 


Bequest  to 
a  class. 


Legacies  to 
children 


(a)  Stat.  7  AVill.  IV.  &  1  Vict. 
c.  26,  s.  24. 

{b)  EUioU  V.  Davcvport,  1  P. 
Wms.  83. 

(c)  Morley  v.  Bird,  3  Ves.  628, 
631. 

(d)  Eacjicell  v.  Dry,  1  P.  Wms. 
700  ;  Page  v.  Page,  2  P.  AVms. 
489 ;  Barber  v.  Barber,  3  My.  & 


Craig,  688  ;  Bain  v.  Lcscher,  11 
Sim.  397. 

(c)  Vincr  v.  Francis,  2  Cox, 
190  ;  Jarm.  Wills,  311,  1010, 
5th  ed . ;  Lea  v.  Pain,  4  Hare, 
250. 

(  f  )  Atitony.Ayton,!  Cox,  327  ; 
Jarm.  Wills,  311,  1011,  5th  ed. 
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issue  shall  be  living  at  the  death  of  the  testator,  such 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will  (g).  The  effect  of  this  provision 
is  curious.  If  the  legatee  had  died  immediately  after 
the  testator,  leaving  a  will,  it  is  evident  that  the  estate 
bequeathed  to  him  would  have  passed  under  his  will. 
It  has  been  decided,  therefore,  that  the  will  of  the 
legatee  shall,  after  his  death,  operate  on  the  estate 
bequeathed  to  him  in  the  same  manner  as  if  he  had 
been  living  (h).  This  jDrovision  has  been  held  to  apply 
to  a  testamentary  appointment  under  a  general  power 
of  appointment  (i),  but  to  be  inapplicable  to  a  testa- 
mentary appointment  under  a  power  to  appoint  amongst 
the  testator's  children  (k) ;  and  it  does  not  extend  to 
gifts  to  children  or  issue  as  a  class,  and  not  indi- 
vidually (0.  If  a  bequest  of  residue,  or  of  a  share  of  Lapse  of 
residue,  should  lapse  by  the  legatee's  death  in  the 
testator's  lifetime,  the  property  bequeathed  will,  in  the 
absence  of  any  further  disposition  thereof  by  the  will  (m), 
and  subject  to  the  effect  of  the  above-mentioned  pro- 
vision of  the  Wills  Act  as  to  bequests  to  children  or 
other  issue,  devolve  as  upon  intestacy  (h). 

If  there  were  no  residuary  legatee,  the  residue  of  the  Former  rio-ht 

testator's  personal  estate,  after  payment  of  debts  and  of  executor  to 
,  •        n  111  11  r       ^  •  t^ie  residue, 

legacies,  tormerly  belonged  to  the  executor  lor  his  own 

benefit,  unless  a  contrary  intention  appeared   from  his 

being  left  executor  in  trust  (o),  or  from   his  having  a 

legacy  left  him  for  his  trouble  (_/;),  or  from  other  cir- 

((/)  Stat.  7  Will.  lY.  &  1  Viet.  (I)  BroivncY.  Hammond,  John. 

c.  26,  s.  33.  210  ;  Re  Harvey  s  Estate,  1893,  1 

(/i)  Johnson  v.  Johnson,  3  Hare,  Ch.  567. 

157.       Probate    duty     attaches  ;  {m)  See    Re    Palmer,    1893,   3 

Perry  s   executors   v.    The  Queen,  Ch.  369. 

L.  K.,  4  Ex.  27.  ()t)  Skrymsher  v.   Northcotc,   1 

[i)  Eccles  V.    Cheyne,  2  Kay  &  S\v.  566. 

J.  676.  (o)  Pring  v.  Priiig,  2  Vern.99  ; 

(k)  Griffiths  v.    Gale,    12  Sim.  Bagwell  v.  Dry,  1  P.  Wms.  700, 

354  ;  FreelandY.  Pearson,  L.  K.,  (p)  Rachfield  v.  Careless,  2  P. 

3  Eq.  658.  Wms.  158. 
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Modern 
statute. 


cumstances  (q).  But  by  a  modern  statute  (r),  it  is 
enacted,  that  when  any  person  shall  die,  having  by  will 
or  codicil  appointed  any  executor,  such  executor  shall 
be  deemed  by  Courts  of  equity  to  be  a  trustee  for  the 
person  or  persons  (if  any)  who  would  be  entitled  to  the 
estate  under  the  Statute  of  Distributions,  in  respect  of 
any  residue  not  expressly  disposed  of,  unless  it  shall 
appear  by  the  will  or  any  codicil  thereto  (s),  that  the 
person  so  appointed  executor  was  intended  to  take  such 
residue  beneficially.  The  Statute  of  Distributions  is 
that  under  which  the  personal  estate  of  any  one  dying 
intestate  is  distributed  between  his  widow  and  next  of 
kin.  An  account  of  this  statute  will  be  found  in  the 
next  chapter. 


Alienation 
ioi-  tlelit. 


It  does  not  appear  that  the  law  gives  any  direct 
process  of  execution  against  an  unpaid  legacy  or  share 
of  residue  bequeathed  to  a  judgment  debtor  {t).  But 
such  property,  of  course,  vests  in  the  legatee's  trustee 
in  bankruptcy  (u,). 


{q)  Mullen  V.  Bovmoii,  1  Coll. 
197.  See  Ec  Bacon's  Will,  31 
Ch.  D.  460. 

(r)  Stat.  11  Geo.  IV.  &  1  Will. 
IV.  c.  40. 

(s)  Love  V.  Gaze,  8  Beav.  472  ; 
Harrison  v.  Harrison,  2  H.  &  M. 
237. 


[t)  Re  Potts,  E.>:  'imrte  Taylor, 
1893,  1  Q.  B.  648  ;  see  aX&o  Harris 
V.  Bcauchamp  Brothers,  1894,  1 
Q.  B.  801.  It  appears  that  such 
property  may  be  i-eached  under  a 
writ  of  sequestration  ;  see  ante, 
p.  335,  n.  (;•). 

{u)  See  ante,  pp.  235—237. 
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CHAPTER  IV. 

OF   INTESTACY. 

The  Ecclesiastical  Courts  formerly  had  jurisdiction  jmisdiction 

of  Ecclosias 
tical  Courts 


not  onlv  over  the  wills  of  testators,  but  also  over  the  °^  Ecclosias- 


goods  of  persons  dying  intestate.  This  jurisdiction,  over  goods 
though  of  long  standing,  appears  to  have  been  at  first  persons. 
gradually  acquired.  In  early  times  the  clergy,  being 
possessed  of  almost  all  the  learning,  appear  to  have 
been  the  principal  framers  of  wills.  The  power  they 
thus  acquired  was  exercised  for  their  own  benefit,  every 
man  being  expected,  on  making  his  will,  after  be- 
queathing to  his  lord  his  heriot,  in  the  next  place  to 
remember  the  church  (a).  If,  however,  a  man  should 
have  died  intestate,  without  opportunity  of  making  this 
provision,  the  distribution  of  his  goods  devolved  on  the 
church,  together  with  his  friends,  the  lord  first  having 
taken  his  heriot  (6).  The  wife  and  the  children  were 
entitled  to  their  shares ;  and  that  part  of  the  goods 
which  the  intestate  had  power  to  dispose  of  by  his  will 
(called  the  portion  of  the  deceased)  was  applied  by  the 
church  in  plos  usiis.  This  application  to  pious  uses  pious  uses. 
appears  to  have  been  as  follows  :  in  the  first  place, 
the  bequest,  which  it  was  to  be  presumed  the  intestate 
would  have  made  to  the  church,  was  retained,  and  the 
residue  was  then  disposed  of  in  paying  the  debts  of  the 
deceased,  and  distributed  amongst  his  wife  and  children, 
his  parents  and  their  relatives.  That  this  was  the  case 
appears  from  the  complaints  which  were  made  by  the 
clergy  of  those  days,  of  the  interference  of  the  tera- 

(a)  Glanville,  lib.  7,  c.  5;Bract.  (/*)  Bract.     60  bj     Fleta,      ubi 

60  a;  Fleta,  lib.  2,  c.  57.  siqyra. 
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poral  lords  in  cases  of  intestacy,  whereby  the  distri- 
bution of  the  effects  in  the  manner  pointed  out  was 
prevented  (c).  The  clergy  themselves,  however,  do  not 
appear  to  have  been  always  free  from  blame  ;  for  they 
are  accused  of  having  frequently  taken  the  whole  of  the 
intestate's  portion  to  themselves,  making  no  distribu- 
tion, or  at  least  an  undue  one,  amongst  the  creditors 
and  relatives  of  the  deceased  [d)  ;  and  in  order  to  remedy 
this  evil,  it  was  enacted  in  the  reign  of  Edward  I.,  by 
one  of  the  very  few  statutes  then  passed  relating  to 
personal  estate  (c),  that  the  ordinary  should  be  bound 
to  answer  the  debts  of  an  intestate,  so  far  as  his  goods 
would  extend,  in  the  same  manner  as  the  executors 
would  have  been  bounden  if  he  had  made  a  testament. 
The  right  of  the  creditor  was  thus  clothed  with  a 
remedy  ;  for,  under  this  statute,  an  action  at  law  might 
be  brought  by  the  creditor  against  the  ordinary  for  the 
payment  of  his  debt  (/) ;  but  the  right  of  the  relatives 
to  the  surplus  still  remained  undehned. 

*  1  ^s^.-o  The  duty  of  administering  intestate's  effects  was  not, 

Acl  minis  j  o  ' 

trator.  as  may  be   supposed,  usually  performed  by  the  bishops 

in  person.  For  this  purpose  they  usually  appointed  an 
administrator;  but,  as  personal  property  rose  in  import- 
ance, it  became  desirable  that  this  administrator  should 
not  be  considered  as  the  mere  agent  of  the  bishop,  but 
should  himself  have  a  locvbs  standi  in  the  king's  Courts. 
It  was  accordingly  enacted  by  a  statute  of  the  reign  of 
Edward  III.  ((/),  that  where  a  man  died  intestate  the 

(c)  Matthew  Paiis,  951,   Ackli-  474.      See  also  Dijlc  v.  Walford, 

tameuta,  201,  204,  209  (Wats'sed.  Privy  Council,  12  Jurist,  8b9  ;  5 

London,    1640)  ;  Constitutions  of  Moore,  P.  C.  Gas.  434. 

Boniface,   Constitutiones  Provin-  (d)  Fleta,  lib.  2,  c.  57. 

dales,  20,  at  the  end   of  Lynde-  (c)  Stat.  13  Edw.  L  c.  19. 

Avood's  Provinciale  (Oxon.  1C79),  (/)  1  Ko.  Abr.  906  ;  Bac.  Abr. 

recited  iilso    in    a     Constitution  tit.  Executors  and  Administrators 

of  Arclibishop    Stratford    (Lynd.  (E). 

Prov.  lib.  3,  tit.  13).      See  Gent.  [ij)  31  Edw.  III.  c.  11. 
Mag.  New    Series,    vol.  ii.    355, 
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ordinaries  should  depute  the  next  and  most  lawful  friends 
of  the  deceased  to  administer  his  goods,  Avhich  persons 
so  deputed  should  have  action  to  demand  and  recover 
as  executors  the  debts  due  to  the  deceased,  to  admi- 
nister and  dispend  for  the  soul  of  the  dead  ;  and  should 
answer  also,  in  the  king's  Courts,  to  others  to  whom  the 
deceased  was  holden  and  bound,  in  the  same  manner  as 
executors  should  answer.  By  a  subsequent  statute  (Jt), 
administration  might  be  granted  to  the  widow  of  the 
deceased,  or  to  the  next  of  his  kin,  or  to  both,  as  by  the 
discretion  of  the  ordinary  should  be  thought  good.  The 
widow  was  usually  preferred  to  the  next  of  kin  in  the 
grant  of  administration  (I)  ;  and  a  joint  grant  was  seldom 
made,  so  seldom,  indeed,  that  the  powers  of  co-admi- 
nistrators appear  to  be  still  a  matter  of  doubt  (;;).  In 
granting  administration  to  the  next  of  kin,  the  Ecclesi- 
astical Courts  were  guided  by  the  right  to  the  property 
to  be  administered  (IS).  This  right  will  be  hereafter 
explained.  If  none  of  the  next  of  kin  would  take  out 
administration,  a  creditor  might  by  custom  do  so,  on 
the  ground  that  he  could  not  be  paid  his  debt  until 
re]3resentation  were  made  to  the  deceased  {I) ;  and,  for 
want  of  creditors,  administration  might  be  granted  to 
any  person  at  the  discretion  of  the  Court  {m).  But  the  Court  of 
Court  of  Probate  Act,  1857  (n),  abolished  the  whole  of  1857.  ' 

tlie  jurisdiction  of  the  Ecclesiastical  Courts  over  the 
effects  of  intestates  ;  and  administration  of  tlie  effects  of 
deceased  persons  was  formerly  granted  by  that  Court, 
and  is  now  granted  by  the  Probate,  Divorce  and  Admi- 
ralty Division  of  the  High  Court  of  Justice  in  the  same 


{!,)  21  Hen.  VIII    ,  5.  (l)  Wcbbv.Medhavi,!  AckUms, 

(i)  JVibh  y.A^ccdhauil  Addams,  494.      See    Coombs  v.  Coombs,  L. 

494.  R.,  1  P.  &  D.  288. 

p)  Shep.     Touch.    485,     486;  (w)  Williams  on  Executors,  pt. 

Williams    on   Executors,    pt.     3,  1,  bk.  5,  ch.  2,  s.  1. 

bk.  1,  ch.  2.  (n)  Stat.  20  &  21  Vict.  c.   77, 

(k)  In  the  goods  of  Gill,  I  Hagg.  amended  bv  stat.  21   &  22  Vict. 

342.  c.  95 
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manner  as  the  pvobate  of  wills  (o).  And  after  the 
decease  of  any  person  intestate,  his  personal  estate 
vested  in  tlie  judoo  of  the  Conrt  of  Probate  for  the 
time  being,  until  letters  of  administration  were  granted, 
in  the  same  manner  and  to  the  same  extent  as  they 
formerly  vested  in  the  ordinary  (jt;).  It  is  not  easy  to 
say  what  person  has  been  substituted  for  the  judge  of 
the  Court  of  Probate  in  this  respect  by  the  Judicature 
Poor  intes-  Act  of  1873  (q).  By  recent  statutes  (r)  facilities  have 
*^*®^'  been  given  to  the  widows  and  children  of  deceased  in- 

testates, and  to  the  children  of  intestate  widows,  whose 
whole  estate  and  effects  shall  not  exceed  in  value  the 
sum  of  100?.,  for  taking  out  letters  of  administration  to 
their  effects,  by  application  to  the  registrar  of  the  County 
Court  of  the  district,  within  which  the  intestate  had  his 
or  her  fixed  place  of  abode  at  his  or  her  death. 

Rights  and  The   administrator,  when    appointed,  has   the  same 

powers  of  ad-     j,^|^  ^    .^^^j  power  ovcr  all  the  personal  estate  of  the 

rmmstrator.  o  /.  '  i      i    -r    i       i      i 

intestate  as  his  executors  would  have  had  it    he  had 

miide  a  will  (n)  ;  and  this  right  and  power  relate  back  to 
the  time  of  the  intestate's  decease  (f).  The  same  duty 
also  devolves  upon  the  administrator  of  paying  the 
funeral  and  testamentary  expenses  and  debts  in  the 
lirst  place  (<().  The  statutory  provisions  for  protection 
of  executors  in  distributing  the  assets  of  their  testator 
extend  also  to  the  administrator  of  the  effects  of  an 
intestate  (v).  And  an  administrator  has  the  same 
right    as    an    executor    to   apply  to   the  Court  for   its 

(o)  Jnic,  p.  418.  &  Gran.  760  ;    Foster  v.  Bates,  12 

(p)  Stat.  21  &  22  Vict.  c.  95,  I\L    &    AV.    226;      Welchman    v. 

s.  19.  Sturqis,  13  Q.  B.  .'552. 

(q)  See    stat.    36    &    37  Vict.  (u)  Sec  ante,  p.  425. 

c.    66,    ss.   11,    12,  16,    31,  34  ;  (r)  Stat.   22  &  23  Vict.  c.  35, 

Pinney  v.  Hunt,  6  Ch.  D.  98.  ss.  27,  28,  29,  ante,   p.   429  ;  but 

(»•)  "stats.  36  &  37  Vict.  c.  52  ;  not   stat.    44   &  45   Vict.  c.   41, 

38  &  39  Vict,  c,  27.  s.    37,  ante,  p.   426.     As   to  tlie 

(.v)  Williams  on   Executors,  pt.  power  of  an  administrator  to  com- 

2    Ilk.    1,   cli.  1 ;    ante,  pp.  413,  promise  claims,  see  Pcnninijtoii  v. 

425.  Hcaley,  1  C.  &  M.  402. 

(/)  Tharpcy.  Stallwood,  5  Man. 
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assistance  in  administering  the  estate  or  in  deter- 
mining any  (|uestion,  which  may  arise  in  the  course  of 
administration  (lu).  An  administrator  also  has  the 
same  privilege  as  an  executor  of  retaining  his  own  debt 
in  preference  to  all  otliers  of  the  same  degree  (x).  But 
after  payment  of  the  debts,  the  surplus  of  the  intestate's 
estate  must  be  distributed  by  the  administrator  amongst 
the  persons  who  may  be  entitled  thereto  under  the 
Statutes  of  Distribution  to  be  hereafter  mentioned.  In  Adininistm- 
order  to  enable  the  administrator  to  inform  himself  of  ^^^^  • 
the  state  of  the  assets,  and  to  pay  the  debts  of  the 
deceased,  the  same  period  of  a  year  from  the  time  of 
the  decease  as  is  allowed  to  an  executor  is  also  given  to 
the  administrator  before  he  can  be  required  to  make 
any  distribution  (_//).  But,  notwithstanding  this  delay, 
the  interest  of  the  persons  entitled  to  the  surplus  vests 
in  them  from  the  time  of  the  decease  of  the  intestate  ; 
so  that  in  case  any  of  them  should  die  within  a  twelve- 
month after  the  decease  of  the  intestate,  the  share  of 
the  person  so  dying  will  pass  to  his  own  executors  or 
administrators  (z). 

In  some  instances   administration   is  granted   for  a  Limited  ad- 
limited  purpose,  or  confined  to  a  given  time.     Of  this  "^""^ 
we  have  already  had  an  instance  in  the  case  of  adminis- 
tration durante  minore  cetate,  when  the  sole  executor  durante  mi- 
named  in  a  will  is  under  age  (a) ;  and  the  same  sort  of  "°'^  '^'^'^^^ ' 
administration  is  granted  on  intestacy,  in  case  of  the 
minority  of  the  next  of  kin  (Ji).     So  if  the  executor  or 
next  of  kin,  as  the  case  may  l)e,  should  be  out  of  the 
realm  at  the  time  of  the  decease  of  the  testator  or  intes- 
tate, the  Court    will   grant    a    limited   administration 

(w)  See  ante,  pp.  426—428.  s.  8. 

{x)    Warner  v.  Wainsford,  Hob.  (-•)  Edwards  v.  Freeman,  2  P. 

127  ;    AVilliams  on  Executors,  pt.  Wms.  442. 
3,  bk.   2.   ch.   2    s.    6  ;  see  ante,  (a)  Ante,  p.  414. 

P-  417.  {b)  Williams  on  Executors,  i)t. 

(y)  Stat.  22  &  2-3  Car.  II.  c.  10,  1,  bk.  5,  ch.  3,  s.  3. 
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durante  ab-      durante  cihsentid,  which  will  expire  the  moment  of  the 
«entui ;  return   of  such  executor  or  next  of  kin.     And   if  the 

executor  should  prove  the  will,  or  if  any  person  should 
obtain  letters  of  administration,  and  afterwards  go  to 
reside  out  of  the  jurisdiction  of  the  English  Courts,  the 
Court  is  empowered  by  Act  of  Parliament  (c)  to  grant 
administration,  at  the  end  of  the  year  from  the  death 
pendente  lite ;  of  the  testator  or  intestate.  Again,  when  a  suit  con- 
cerning the  right  of  administration  is  pending  in  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court,  the  Court  may  appoint  an  Sidministrsitor  j)endente 
Hie,  who  will  have  all  the  rights  and  powers  of  a  general 
administrator,  other  than  the  right  of  distributing  the 
residue  of  the  personal  estate  (r?) ;  and  the  adminis- 
trator so  appointed  may  receive  such  reasonable  remu- 
neration for  his  trouble  as  the  Court  may  think  fit  (e). 
The  Court  also  may  appoint  such  administrator  or  any 
other  person  receiver  of  the  real  estate  of  the  deceased 
pending  any  suit  touching  the  validity  of  his  will,  if  it 
affect  such  real  estate  (/).  So  if  a  will  should  have 
been  made,  but  the  executors  should  have  renounced,  or 
died  before  their  testator,  the  Court  will  appoint  the 
person  having  the  greatest  interest  in  the  effects,  gene- 
rally the  residuary  legatee,  to  administer  the  same  ac- 
cording to  the  directions  of  the  Avill,  in  which  case  the 
administration  granted  is  termed  an  administration  cum 
testament o  anne.vo,  with  the  will  annexed  (g).  And  it 
is  now  provided,  that,  if  by  reason  of  the  insolvency  of 
the  estate  of  the  deceased,  or  other  special  circumstances, 
the  Court  shall  think  it  necessary  or  convenient  to  ap- 
point as  administrator  any  other  person  than  the  person 
by  law  entitled  to  the  grant,  the  Court  may  do  so  ;  anti 


cum  testa- 
niento  an- 
iiexo. 


(<■)  Stat.  38  Geo.  III.  c.  87,  ss. 
1—5,  extended  by  stats.  20  &  21 
Viet.  c.  77,  s.  74  ;  21  &  22  Vict. 
c.  9.^),  R.  18. 

{d)  Stat.  20  &  21  Vict.  c.  77, 
.s.  70  ;  see  stat.  36  &  37  Vict.  c.  66, 


s.  16. 

(e)  Sect.  72. 

(/)  Sect.  71. 

((/)  AVilliams  on  Exicutois,  pt. 
1,  bk.  5,  ch.  3,  s.  1. 
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every  s^icli  administration  may  be  limited  as  the  Court 
shall  think  fit  (h). 

An  account  has  been  already  given  of  the  stamp  stamp  duty 
duties  required  to  be  paid  by  the  person  applying  for  "^^l^tToJ^"''''' 
letters  of  administration,  and  the  cases  of  exemption 
from  such  duty  have  also  been  mentioned  (i).  A  heavy 
penalty  is  imposed  by  statute  on  any  person  who  shall 
take  possession  of,  or  in  any  manner  administer,  any 
part  of  the  personal  estate  of  any  deceased  person, 
Avithout  obtaining  probate  or  administration  within  six 
calendar  months  after  his  or  her  decease,  or  within  two 
calendar  months  after  the  determination  of  any  suit  or 
dispute  respecting  the  will  or  the  right  to  administra- 
tion (k). 

The  office  of  administrator  is  not  transmissi1)le,  like  Office  of 
the  office  of  executor.     On  the  decease  of  an  adminis-  ^^'^"'"traar' 
trator,  before  he  has  distributed  all  the  effects  of  the  missible. 
intestate,  a  new  administrator  must  be  appointed  ;  for 
the  administrator  or  executor  of  such  administrator  has 
no  right  to  intermeddle.     So  if  an  executor  should  die 
intestate,  without   having    completely    distributed    his 
testator's  effects,  an  administrator  must  be  appointed 
to  distribute,  according  to  the  will  of  the  testator,  such 
of  his  effects  as  were  not   distributed  by  the  deceased 
executor  (I).     Tn  each  of  these  cases  the  administration  Administra- 
granted  is  called  an  administration  de  bonis  non  admi-  ,j^°"   ^  ''"'■'' 
nistratis,  of  the  goods  not  administered,  or,  more  shortly, 
de  bonis  non  {ni).     All  second  and  subsequent  grants 
of  probate  or  letters  of  administration  must  be  made  in 

(h)  Stat.  20  &  21  Vict.   c.   77,  (k)  lOOZ.,  and  ten   per  cent,  on 

s.  73;  In  the  goods  of  Llanwarnc,  the  stamp  dutv.     Stat.   55   Geo. 

L.    R.,    1   P.   &   U. '306  ;    In  the  III.  c.  184,  s.  37. 
goods  of  Fraser,  L.  R.,  1  P.  &  D.  (J)  Sliep.  Touch.  465;  Williams 

-327  ;  In  the  goods  of  IVcnsley,  7  on  Executors,  pt.  1,  bk.  3,  ch.  4. 
P.  D.  13  ;  In  the  rjoods  of  Clayton,  (w)  Williamson  Executors,  pt. 

11  P.  D.  76.  1,  bk.  5,  ch.  3,  s.  2. 

{i)  Ante,  pp.  442  ct  seq^. 

W.P.P.  G   G 


450 


OF  pp:rsonal  estate  generally. 


the  principal  registry  of  the  Probate  Division  of  the 
High  Court  of  Justice,  or  in  the  district  registry  where 
the  will  is  registered  or  the  original  grant  of  adminis- 
tration has  been  made,  or  to  which  it  may  have  been 
transmitted  ('>?). 


Distribution 
of  intestate's 
effects. 


Statutes  of 
Distribution, 


Widow's 
sliare. 


The  application  of  an  intestate's  effects,  after  pay- 
ment of  his  debts  (o)  is  generally  regulated  by  the  law 
of  the  country,  in  which  at  the  time  of  his  death  he 
had  his  domicil  {p).  So  that  if  an  Englishman,  or  a 
native  of  any  other  country  die  intestate,  domiciled  in 
France  or  Scotland,  and  leaving  assets  in  England, 
they  must  be  distributed  according  to  the  French  or 
Scotch  law  of  intestate  succession.  But  as  the  succes- 
sion to  land  upon  intestacy  is  governed  by  the  law  of 
the  country,  where  the  land  is  situate,  leasehold  pro- 
perty situate  in  England  will  devolve  in  all  respects 
according  to  English  law  on  its  intestate  owner's  death, 
even  though  he  were  domiciled  elsewhere  (g).  If  the 
intestate  were  domiciled  in  England,  the  distribution 
of  the  surplus  of  his  personal  estate  is  regulated  by 
statutes  of  the  reign  of  Charles  IT.  and  James  II.  (r), 
commonly  called  the  Statutes  of  Distribution,  by  which 
statutes  the  rights  of  the  relations  of  the  deceased 
appear  to  have  been  first  definitely  ascertained  and 
rendered  legally  available  (s).  Under  these  statutes.- 
if  the  intestate  leave  a  widow  and  any  child  or  children 
or  descendant  of  any  child,  the  widow  shall  take  a 
third  part  of  the  surplus  of  his  effects.  If  he  leaves  no 
child,    nor    descendant  of  any  child,  she  shall  have  a 


(n)  Stat.  21  k  22  Vict.  c.  95, 
s.  20. 

(o)  See  i?c  Kloche,  28  Ch.  D. 
175  ;  1  AVms.  Exors.  852—4, 
9  th  ed. 

(jij)  Enohiv  v.  Wylie,  10  H. 
L.  C.  1  ;  Doglioni  v.  Crispin, 
L.  E.,  1  H.  L.  301  ;  Re  Trufort, 
36  Cb.  D.  600  ;  2  Wms.  Exors., 
lit.  3,  bk,  4,  ch.  1,  §  5  ;  Dicey  on 


Domicil,  291  ;  see  ante,  p.  410. 

{q)  Duncan  v.  Laicson,  41  Ch. 
D.  394. 

(r)  22  &  23  Car.  II.  c.  10  ;  1 
Jac.  II.  c.  17,  s.  7.  Sec  AVatkins 
on  Descents,  Appendix, 257  ct  scq., 
4th  ed.  ;  lie  Goodmans  Trusts,  17 
Cb.  I).  266. 

(,v)  See  ante.  p.  3,  n.  {m). 
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Tnoiety.  In  this  respect,  the  distribution  is  the  same 
as  took  place  under  the  ancient  law.  But  the  widow 
■of  a  man,  who  dies  intestate  without  leaving  issue,  is 
now  entitled  to  an  additional  interest  in  his  personalty 
imder  the  Intestates'  Estates  Act,  1890  (t).  By  this 
Act  (u)  the  real  and  personal  estates  of  every  man, 
who  shall  die  intestate  after  the  1st  of  September,  1890, 
leaving-  a  widow,  but  no  issue,  shall  if  not  exceeding 
500t.  in  net  value  (.r),  belong  to  his  widow  absolutely ; 
and  shall,  if  exceeding  that  sum  in  net  value,  be  subject 
to  a  charge  in  her  favour  of  500^.,  with  interest  at  four 
per  cent,  from  the  date  of  death  till  payment,  to  be 
l)orne  by  the  real  and  personal  estates  in  proportion  to 
their  value.  And  the  provision  so  made  is  to  be  in 
addition  to  the  widow's  other  interest  in  her  intestate 
husband's  real  and  personal  estate,  and  any  sum  so 
charged  in  her  favour  upon  her  late  husband's  per- 
sonalty must  be  first  satisfied  and  deducted  before  the 
surplus,  in  which  she  is  entitled  to  share  under  the 
Statutes  of  Distribution,  can  be  ascertained  (?/).  The 
husband  of  a  married  woman  is  entitled  to  the  whole 
of  her  effects  (z)  ;  including  any  personal  estate,  to 
which  she  may  have  been  entitled  as  her  separate  pro- 
perty by  virtue  of  the  Married  Women's  Property 
Act,  1882(a).  If  the  intestate  leave  children,  two- Shares  of 
thirds  of  his  effects  if  he  leave  a  widow,  or  the  whole  '^^"^^^"^" 
if  he  leave  no  widow,  shall  be  equally  divided  amono-st 
his  children,  or,  if  but  one,  to  such  one  child.  But  and  their 
tlie  descendants  of  such  children  as  may  have  died  in  ^^escendiuits. 
the  intestate's  lifetime,  shall  stand  in  the  place  of  their 

(0  Stat.  53  &  .54  Vict.  c.  29.  Twigg's  Estate,  1892,  1  Ch.  579. 

(u)  Sects.  1—3.  SeeJie  Twigg's  (y)  See  s.  4. 

Estate,  1892.  1  Ch.  579.  (~)  Stat.  29  Car.  II.  c.  3.  s.  25. 

{x)  I.e.,    after    deducting    the  (a)  Be     Lavibert's    Estate,     39 

value  of  iiny  charges  on  the  real  Ch.  D.  626,  confirming  the  opinion 

<3state,  and  of  all   debts,  funeral  expressed  in  the  last  "two  editions 

and  administration  expenses,  and  of  this   book    and   in  Williams's 

other  liabilities,  payable  out  of  the  Conveyancing  Statutes,  456—458, 
personal  estate  ;    see  ss.  5,  6  ;    Re 

G   G   2 
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Advance-  parent  or  ancestor  {h).  Sue!)  children,  however,  as  have 
acronnted'for  ^^J  estate  by  settlement  from  the  intestate,  or  havtr 
been  advanced  by  him  by  portion  in  his  lifetime,  must 
bring  the  amount  of  their  advancement  into  hotch-pot, 
so  as  to  make  the  estate  of  all  the  children  to  be  equals 
as  nearly  as  can  be  estimated.  But  the  heir  at  law^ 
notwithstanding  any  lands  he  may  have  by  descent  or 
otherwise  from  the  intestate,  is  to  have  an  equal  part 
in  the  distribution  with  the  rest  of  the  children,  without 
any  consideration  of  the  value  of  such  land  (c).  If  the- 
intestate  leave  no  issue,  the  interest  of  his  widow,  if 
any,  under  the  Intestates'  Estates  Act,  1890  (d),  must 
first  be  ascertained;  subject  to  which  the  intestate's 
father,  if  living,  is  entitled  to  one-half  of  the  surplus  of 
the  effects,  the  widow  taking  the  other  half  If  the 
intestate  leave  neither  widow  nor  issue,  the  father  will 
be  entitled  to  the  whole  (e).  If  the  father  be  dead,, 
the  niother,  brothers,  and  sisters  of  the  intestate  shall 
take  in  equal  shares  (/),  subject,  as  before,  to  the 
widow's  right  to  a  moiety;  and  brothers  or  sisters  of 
the  half  blood  have  an  equal  claim  with  those  of  th& 
whole  blood  (g).  If  any  brother  or  sister  shall  have 
died  in  the  lifetime  of  the  intestate,  lea.ving  children, 
such  children  shall  stand  in  loco  parentis,  provided  the- 
mother  or  any  brother  or  sister  be  living  (//).  If  there 
be  no  brother  or  sister,  nor  child  of  such  brother  or 
sister,  the  mother  shall  take  the  whole,  or,  if  the  widow 
be  living,  a  moiety  only,  as  before  ;  but  a  stepmother 
can   take    nothing  (i).     If    there   be  no    mother,    the 


Father  o{ 
intestate. 


Tilother, 
brothers  and 
sisters. 


(&)  See  Burton's  Compendium, 
])1.  1402  ;  Ross's  Trustx,  I,.  R., 
13  E(|.  286  ;  Re  Natt,  37  Ch.  D. 
517. 

(c)  Stat.  22  &  23  Car.  11.  c.  10, 
s.  5;  Boifd  V.  Boyd,  L.  R..  4  Eq. 
305  ;  Taylor  v.  Tajilor,  L.  R., 
20  Eq.  1.5.^)  ;  Hatfield  v.  Mind,  8 
Ch.  D.  136  ;  Re  Blochhy,  29  Ch. 
D.  250. 

{d)  Ante,  p.  451. 


(/•)  2  Wms.  Exors.  pt.  3,  bk.  4, 
ch.  1.  i?  4. 

(./•)  Stat.  1  Jac.  11.  c.  17,  s.    u 

{(/)  Jcssop  V.  Watson,  1  My.  &• 
K.  665  ;  Burnett  v.  Mann,  1  My, 
&  K.  672,  n. 

[h)  Lloyd  y.  Tenrh,  2  Yes.  sen. 
215  ;  Darant  v.  Frcstioood,  1  Atk. 
454  ;  West,  448. 

(i)  Duke  of  Rutland  v.  Duchess 
of  Rutland,  2  P.  Wms.  216. 
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brothers  and  sisters  take  equally,  the  children  of  such 
as  may  be  dead  standing  in  loco  ^^ctreni^is.  Beyond  extofkin, 
brothers'  and  sisters'  children,  no  right  of  representa- 
tion belongs  to  the  children  of  relatives,  with  respect 
to  the  shares  which  their  deceased  parents  would  have 
taken.  And  if  there  be  neither  brother,  sister  nor 
mother  of  the  intestate  living,  his  personal  estate  will 
be  distributed  in  equal  shares  amongst  those  who  are 
next  in  degree  of  kindred  to  him. 

In  tracing  the  degrees  of  kindred  in  the  distribution  Degioos  ot 
of  an  intestate's  personal  estate,  no  preference  is  given  tramlliccord. 
to  males  over  females,  nor  to  the  paternal  over  the  i\'gto  the 
maternal  line  (k),  nor  to  the  whole  over  the  half  blood, 
as  in  the  case  of  descent  of  real  estate ;  nor  do  the 
issue  stand  m  the  place  of  the  ancestor.  The  degrees 
of  kindred  are  reckoned  according  to  the  civil  law,  both 
upwards  to  the  ancestor  and  downwards  to  the  issue, 
■each  generation  counting  for  a  degree  (l).  Thus  from 
father  to  son,  or  from  son  to  father,  is  one  desfree  : 
from  grandfather  to  grandson,  or  from  grandson  to 
grandfather,  is  two  degrees ;  and  from  brother  to 
brother  is  also  two  degrees,  namely,  one  upwards  to  the 
father,  and  one  downwards  to  the  other  son.  So  from 
uncle  to  nephew  is  three  degrees,  one  upwards  to  the 
common  ancestor,  and  two  downwards  from  him  ;  and 
from  nephew  to  uncle  is  also  three  degrees,  two  upwards 
and  one  downwards.  If  therefore  there  be  neither 
issue,  father,  brother,  sister  nor  mother  of  the  intestate 
living,  such  persons  as  are  his  next  of  kin,  according  to 
the  rule  above  laid  down,  are  entitled  in  equal  shares 
jjer  capita  to  his  personal  estate,  subject  to  his  wife's 
right  to  a  moiety  should  she  survive  him.  As  the 
kindred  becomes  more  distant,  the  number  of  persons 

(A-)  Moor  V.  BarJiam,  1  P.  Wms.        .^)93  ;  Walli.i  v.  Hodson,    2   Atk. 
L-i.  117  ;  2  Black.  Com.  504,  515. 

(Z)  Mentncy  v.  Fetiy,  Pre.  Clia. 
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entitled,  if  living,  as  well  as  the  difficulty  of  proving 
their  respective  pedigrees,  becomes  prodigiously  aug- 
mented. "It  is  at  the  first  view  astonishing,"  says 
Blackstone  0/0.  "to  consider  the  number  of  liueal 
ancestors  which  every  man  has  within  no  very  great 
number  of  degrees  :  and  so  many  different  bloods  is  a 
man  said  to  contain  in  his  veins  as  he  hath  lineal 
ancestors.  Of  these  he  hath  two  in  the  first  ascending 
degree,  his  own  parents;  he  hath  four  in  the  second, 
the  parents  of  his  father  and  the  parents  of  his  mother  \ 
he  hath  eight  in  the  third,  the  parents  of  his  two  grand- 
fathers and  two  grandmothers  ;  and,  by  the  same  rule 
of  progression,  he  hath  an  hundred  and  twenty-eight  in 
the  seventh  ;  a  thousand  and  twenty-four  in  the  tenth ; 
and  at  the  twentieth  degree,  or  the  distance  of  twenty 
generations,  every  man  hath  above  a  million  of  ances- 
tors, as  common  arithmetic  Avill  demonstrate."  The 
number  of  collateral  relations  who  may  claim  through 
such  ancestors  is  of  course  far  more  numerous. 


Custom  of  The  estates  of  intestate  freemen  of  the  city  of  Lon- 
Loudon  and  Jo^  (-j^)^  and  of  persons  having  their  fixed  or  general 
"^  "^  '  residence  within  the  archiepiscopal   province  of  York 

(excepting  the  diocese  of  Chester),  were  until  recently 
distributed  according  to  peculiar  customs,  apparently 
derived  from  the  ancient  mode  of  distribution  (o).  Some 
W.Mcs  parts  of  Wales  also   appear  to  have  been  subject  to 

peculiar  customs  of  distribution  ;  for  these  several  cus- 
toms, though  postponed  to  the  right  of  testamentary 
disposition  by  the  statutes  to  which  we  have  already 
referred  (p),  were  nevertheless  not  abolished  by  those 
statutes  in  the  event  of  no  will  being  made.  But  a 
recent  statute  has  now  altogether  abolished  all  cus- 
tomary modes  of  administration  {q). 

(in)  2  Black.  Com.  203.  3,  bk.  4,  ch.  2. 

(n)  Onslov:  \.    Onslow,  1  Sim.  (;>)  Ante,  p.  407. 

18.  (?)  Stat.  19  &  20  Vict.  c.  94. 
\o)  "Williams  on  Executors,  pt. 
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The  shares  of  persons  claiming  any  personal  estate  Duty  on 
under  an  intestacy  are  subject  to   the   same  duty  as  intestate's 
legacies  to  persons  of  the  same  degree  of  kindred  ;  and  estate. 
the  exemptions  from  duty  are  the  same  as  in  the  case 
of  legacies  (r).     If  there  be  no  next  of  kin,  the  Crown,  The  Crown. 
by  virtue  of  its  prerogative,  Avill  stand  in  their  place  (s), 
but  subject  always  to  the  widow's  right  to  a  moiety  in 
case  she  should  survive  {t). 

The  division  of  the  personal  estate  of  an  intestate,  Place  of  the 
effected  by  the  Statute  of  Distributions,  is  remarkable  l^^^f  ^1°°^^- 
for  its   fairness.     The   only  provision  which  might  be 
amended   is    that  which  places  the  half  blood  on  an 
equality  with  the  whole.     A  corresponding  equality  in 
interest  and   feeling  but    rarely  exists  in    actual    life. 
The  proper  place  for  the  half  blood  appears  to  be  that 
now  assigned  to  them  in  the   descent  of  real   estate, 
according  to  the  recommendation  of  the  Real  Property 
Commissioners,  namely,  next  after  those  of  the   same 
degree  of  the  whole  blood  (u).     The  appointment  of  an 
executor  or  administrator,  in  whom  the  whole  personal 
property  is  vested,  Avith  full  power  of  disposition,  tends 
greatly  to  simplify  the  title  to   leasehold    estates  and 
other  property  of  a  personal  nature.  It  could  be  wished, 
however,  that  the  office  of  an  administrator  were  trans- 
missible in  tlie  same  manner  as  that  of  an   executor. 
In  other  respects,  the  distribution  of  personal  estate  on  Points  in 
intestacy  approaches  far  more  nearly  to  the  disposition  tHbution  is 
which  the  deceased  himself  would  probably  have  made,  preferable 
than  the  descent  of  real  property,  either  at  the  common 
law  or  according  to  the  custom  of  gavelkind.     A  person 
possessed  only  of  small  landed  property  usually  devises 

(r)  Stats.   55  Geo.  III.  c.  184  ;  Yict.  c.  18  (repealing  stat.   15  & 

44  Vict.    c.    12,    ss.    36,   41,    42.  16  Vict.  c.  3);    47  &  48  Vict.  c. 

See  ante,  pp.  430—432.  71. 

(s)  Taylor     v.    Hay  garth,    14  {t)  Cave  v.  Roberts,  8  Sim.  214. 

Sim.  8  ;  Powell  v.  Mcrrett,  1  Sma.  [u)  See   Williams,  R.    P.    212, 

&  Giff.  381.     See  stats.  39  &  40  17th  cd. 
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it  to  trustees  for  sale,  with  full  power  to  give  receipts 
to  purchasers,  and  directs  the  division  of  the  produce 
by  his  trustees  amongst  his  children  in  such  shares  as 
he  may  think  just,  with  regard  to  the  provision  already 
made  for  any  of  them  in  his  lifetime.  He  does  not 
leave  his  younger  children  to  beggary  in  order  that  his 
whole  property  may  devolve  to  his  eldest  son  according 
to  the  course  of  the  common  law,  a  course  pursued,  as 
the  author  believed,  in  no  other  civilized  country  in  the 
world  (a;).  Neitiier  does  he  leave  it  to  all  bis  sons 
equally  in  undivided  shares,  thus  inflicting  an  injustice 
on  his  daughters,  and  allowing  all  plans  fortlie  improve- 
ment of  the  lands  to  be  checked  by  one  dissentient  voices 
imless  a  partition  should  be  resorted  to,  by  which  the 
property  would  be  split  up  into  parcels  too  small  for  the 
convenience  of  agriculture.  If  by  any  accident  a  man 
should  die  without  making  his  will,  it  would  seem  to  be 
the  jDrovince  of  an  equitable  legislature  to  make  such  a 
disposition  of  his  property  as  would,  in  ordinary  circum- 
stances, most  nearly  correspond  with  his  intention, 
is  true  that  when  property  is  large  it  is  usually  entailed 
on  the  eldest  son  and  his  issue  subject  to  moderate  por* 
Primo-  tions  for  the  younger  children.     This  custom  of  primo- 

gsniture.  geniture  is  suited  to  the  institutions  of  our  country,  and 

to  the  habits  of  the  class  to  which  large  landed  property 
usually  belongs,  and  the  author  had  no  wish  to  see  it 
disturbed.  The  settlements,  however,  b}^  which  tlies 
entails  are  created  are  more  frequently  made  by  deed 
than  by  will.  They  almost  invariably  contain  provisions 
for  the  portions  of  younger  children,  varying  in  amount 
with  the  value  of  the  property ;  and,  whether  made  by 
deed  or  will,  they  are  usually  long  and  intricate  in  their 
nature,  providing  for  the  numerous  contingencies  which 
may  arise  under  the  peculiar  circumstances  of  each 
family.     Nothing  in  fact  can  be  more  different  than  the 

(x)  Co,  Litt.  191  a,  n,  (1),  vi.  4. 
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devolution  of  an  estate  to  the  eldest  son  under  a  family 
settlement,  and  the  descent  on  an  intestacy  to  the  eldest 
sou  as  heir  at  law.  la  the  one  case  he  takes  subject  to 
the  proper  claims  of  the  other  members  of  his  family  ; 
in  the  other  he  is  bound  to  them  by  no  obligation  at  all. 
There  seems  to  be  no  method  of  making,  in  case  of  in- 
testacy, any  sort  of  disposition  of  landed  property  which 
might  be  reasonably  simple,  and  at  the  same  time  re- 
semble an  ordinary  family  settlement.  If  such  a  settle- 
ment be  not  made  by  deed,  the  owner  has  ample  power 
of  effecting  the  same  object  by  his  will.  Intestacy,  in 
fact,  rarely  happens  to  the  owner  of  large  landed  pro- 
perty. The  property  which  descends  to  heirs  under 
intestacies,  though  large  in  the  aggregate,  is  generally 
small  in  individual  cases.  When  the  wishes  of  all  can- 
not be  consulted,  that  which  would  have  been  the  wish 
of  the  generality  of  intestates  ought  apparently  to  form 
the  foundation  of  the  rule.  From  a  consideration  of 
these  circumstances  the  reader  may  perhaps  be  induced 
to  think,  that  if,  in  case  of  intestacy,  the  rules  for  the 
devolution  of  real  and  personal  estate  were  identical, 
and  with  some  slight  variations  similar  to  those  which 
now  exist  as  to  personalty,  the  law  on  this  subject  would 
be  rendered  both  more  simple  and  more  just. 

The  descent  of  real  estate  to  distant  heirs,  and  the  Descent  and 
devolution  of  personalty  to  distant  kindred,  involve  an  J^^^^°.^JJ^5°^" 
amount  of  learning  and  litigation,  the  abolition  of  which  heirs  and 
would  perhaps  be  desirable.     The  family  and  near  re-    "^  ^^'' ' 
lations  of  an  intestate  have  generally  claims  upon  his 
bounty,  which  ought  not  to  be  disappointed  by  the  acci- 
dent of  his  decease  without  making  a  will.    But  distant 
relatives  have  seldom  any  such  claims,  nor  consequently 
any  expectation  of  such  claims  being  fulfilled.  To  with- 
hold from  them,  therefore,  that   which  they  had  never 
expected  to  enjoy,  would  not  be  to  inflict  a  loss.     Under 
the  present  system,  the  property  of  an  intestate  who  has 
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no  near  relations,  is  not  unfrequently  frittered  away  in 
expensive  contests  between  opposing  claimants,  or  else 
it  devolves  unexpectedly  upon  pei'sons  who,  for  Avant  of 
previous  education,  are  unable  to  make  use  of  it  with 
benefit  either  to  themselves  or  to  the  community.  In  a 
country  so  heavily  burdened  as  our  own,  any  addition 
to  the  public  income,  not  having  the  pressure  of  a  tax, 
Avould  be  a  very  desirable  acquisition.  Such  an  addition 
might,  as  it  ajjpeared  to  the  author,  be  very  properly 
made  by  the  devolution  to  the  public  of  the  properties 
of  intestates  having  none  but  distant  relatives.  The 
country  in  which  a  man  has  lived,  and  in  which  his 
property  has  been  acquired,  or  at  any  rate  protected, 
has  certainly  some  claims  upon  him, — claims  which 
seem  preferable  to  those  of  the  man  who,  in  the  case  of 
real  estate,  founds  his  title  on  his  descent  from  the 
mother  of  the  most  remote  male  paternal  ancestor  of 
the  intestate  {y),  or  who  claims  a  share  in  the  person- 
alty because  he  chances  to  be  a  survivor  amongst  the 
multitude  standing  in  the  fifth  or  sixth  degree  of  a 
series  of  kindred  which  increases,  as  it  grows  distant, 
in  geometrical  progression  (z). 

(?/)  See  AVilliams,  R.    V.   213,        since  called  to  a  similar  proi)osal 
217,  17tli  ed.  in  Mill's  Tolitical  Economy,  vol. 

(z)  The   author's  attention  was       1,  pp.  272,  273,  2nd  ed. 
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CHAPTER    V. 

OF   THE   MUTUAL   EIGHTS   OF    HUSBAND   AND   WIFE. 

A  VERY  great  change  was  made  in  the  legal  capacity 
of  married  women  and  in  the  respective  rights  of 
husband  and  wife  by  the  Married  Women's  Property 
Act,  1882(a).  This  Act  came  into  operation  on  the 
1st  of  January,  1883  (b)  ;  and  the  rights  of  wives,  wlio 
were  married  on  or  after  that  day,  are  chiefly  regulated 
by  its  provisions.  Married  women,  however,  whose 
marriage  took  place  before  that  date,  remain  in  many 
respects  still  subject  to  the  previous  law.  So  that  a 
knowledge  of  the  law,  which  was  in  force  before  the 
commencement  of  this  Act,  will  be  necessary  for  the 
legal  practitioner  for  some  time  to  come.  It  is,  more- 
over, impossible  to  understand  the  Act,  without  some 
acquaintance  with  the  previous  law.  For  these  reasons  it 
is  proposed  in  the  present  chapter  to  explain  first  the 
rights  given  to  husband  and  wife  respectively  by  the 
common  law,  and  the  important  rights  secured  to  mar- 
ried women  by  Courts  of  Equity,  together  with  the 
modifications  introduced  by  the  Married  Women's  Pro- 
perty Act,  1870  (c),  and  other  statutes ;  and  then  to 
consider  the  changes  made  by  the  Married  Women's 
Property  Act,  1882  (d). 

Down  to  the  time  when  the  Act  of  1882  took  effect,  Ancieut 
the  principles  which  governed  the  legal  (as  distinguished  j"j]^^^jj*j|  .,,^^1 
from    the    equitable)   rights  of  husband    and    wife    to  wife. 

{a)  Stat.  45  &  46  Vict.  c.  75.  see  p.  436,  note  (5). 
See      "Williams's      Conveyaiieiiig  (c)  Stat.  33  &  34  Vict.  c.  93. 

Statutes,  pp.  373  et  seq.,  418,  421.  {d)  Stat.  45  &  46  Vict.  c.  75. 

(/;)  Sect.  25  ;    ibid.  p.  463,  and 
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personal  property  were  traceable  rather  to  the  circum- 
stances of  ancient  than  of  modern  times.  In  ancient 
times  landed  property  was  by  far  the  most  important ; 
and  the  wife  was  accordingly  entitled  to  a  provision  out 
of  the  lands  of  her  husband,  in  the  event  of  her  surviving 
him,  which  no  alienation  that  he  could  make,  nor  any 
debts  which  he  might  incur,  were  able-  to  set  aside  (e). 
But  the  law  made  no  such  provision  in  tlie  wife's 
favour  with  regard  to  the  husband's  chattels ;  although 
the  early  law  did  indeed  prevent  a  husband  from  be- 
queathing more  than  a  certain  part  of  his  chattels  away 
from  his  wife  or  children  (/).  As  we  have  seen,  how- 
ever, this  ancient  rule  came  in  time  to  take  the  place 
of  an  exception  to  the  general  law,  which  has  not  allowed 
a  wife  to  take  any  interest  in  her  husband's  personalty 
except  in  case  of  his  intestacy  (g).  A  husband,  on  the 
other  hand,  was  in  ancient  times  considered  absolutely 
entitled  to  such  personal  chattels  as  his  wife  might  pos- 
sess. In  this  respect  the  law  was  then  both  simple 
and  sufficient.  By  the  act  of  marriage,  the  wife  placed 
herself  under  the  coverture  or  protection  of  her  hus- 
band. She  became  in  the  law  French  of  those  days 
a  feme  covert.  Thenceforth  all  demands  to  which  she 
was  personally  liable  were  to  be  answered  by  her  natural 
protector.  The  wife  was  considered  as  merged  in  her 
husband  and  both  were  regarded  as  but  one  person  (h). 
Accordingly,  all  rights  in  respect  of  personal  estate, 
which  Avere  enjoyed  by  a  man  at  the  time  of  marriage, 
remained  to  him  unaltered  after  marriage.  A  husband 
moreover  enjoyed  the  full  legal  capacity  for  acquiring 
and  exercising  all  rights  with  regard  to  property,  just 
as  much  as  an  unmarried  man.  And  in  this  respect 
the  law  still  remains  the  same.     But  the  capacity  of  the 

(c)  See  "Williams,  R.  P.  295—6,  (tj)  Ante,  pp.  407,  450. 

7th  ed.  yh)  Williams,  R.   P.   280,    17th 

(f)  Ante,    pp.    2,    407;    Wil-  ed  :       Williams's     Conveyancing 

liams,  R.  P.  15,  19,  and  n.  [h).  Statutes,  374,  375. 
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wife  for  acquiring  and  exercising  rights  over  personal 
estate  was  by  the  old  law  raainly  transferred  to  the 
husband  during  the  period  of  her  coverture,  that  is, 
during  the  continuance  of  the  marriage  (/).  So  long 
therefore  as  the  coverture  continued,  the  husband  was 
al)Solutely  entitled  to  all  personal  property  which  his 
wife  might  have  or  acquire,  and  which  was  in  possession 
or  was  reduced  by  him  into  his  possession.  Dui'ing  the 
same  period  however  he  was  liable  to  be  sued,  jointly 
with  his  wife,  in  respect  of  all  contracts  made  by  her 
before  marriage  (j),  and  all  torts  (/.•)  committed  by  her 
either  before  or  during  the  marriage  (/).  He  might 
thus  be  made  liable  to  the  payment  of  all  debts  which 
she  might  have  incurred  before  marriage.  Until  the 
passing  of  the  statute  above  mentioned,  these  simple 
principles  pervaded  the  law  relating  to  the  husband's 
interest  in  his  wife's  personal  estate  ;  although  the 
several  different  species  of  personal  estate  to  which 
modern  civilization  has  given  rise,  conjoined  with  the 
rules  of  equitable  administration  laid  down  b}'  the 
Court  of  Chancery,  and  the  anomaloas  rights  conferred 
upon  married  women  by  the  Married  Women's  Pro- 
perty Act,  1870  {in),  gave  to  this  branch  of  law  a  per- 
plexity unknown  to  the  simple,  though  somewhat  harsh, 
rules  of  our  ancestors. 

In  the  first  place  then,  by  the  common  law,  personal  The  wife's 
property  of  the  ancient  kind,  namely,  chattels  personal  personal  bo- 
or movable  o-oods,  belonging  to  the  wife  at  the  time  of  }o"S*^'^  t°  ^^^'^ 

.  .  ,  p  husband, 

her  marriage,  or  given   to   her  afterwards,  became  the 

absolute  property  of  her  husband  in  the  same  manner 
precisely  as  if  they  had  been  originally  his  own,  or  had 
been  subsequently  given  to  him  (')^).    He  might  dispose 

(i)  See    Williams's    Conveyan-  cing  Statutes,  399,  et  seq. 
cing  Statutes,  373—376.  (m)  Stat.  33  &  34  Vict.  c.  93. 

{j)  See    Williams's   Conveyan-  (74)  Co.    Litt.    300  a  ;    3r>l   b  ; 

cing  Statutes,  396,  432—436.  P.ac.    Abr.   tit.    Baron  and  Feme 

(/.)  See  ante,  p.  140.  (C.)3;  1  Rop.  Husb.   and  AVile, 

(?)  See    Williams's    Conveyan-  169. 
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of  them  as  he  pleased  in  his  lifetime  or  by  his  will ; 
they  were  subject  to  his  debts  ;  and  if  he  died  intestate, 
the  wife  had  no  further  claim  to  them  than  to  any 
other  of  his  effects.  So  imperative  was  this  rule,  that 
if  chattels  personal  in  possession  were  given  to  a  mar- 
ried woman  jointly  with  a  stranger,  the  law  instantly 
severed  the  jointure,  and  made  the  husband  and  the 
stranger  tenants  in  common  (o). 

Paraplior-  The  only  exceptions  to  this  sweeping  rule  were  the 

iialia.  y\-iiespar(q)Jierualia,so  calledfroni  theGreek7ra/3a(^epi'7;, 

beinof  thing's  to  which  the  wife  was  entitled  over  and 
above  her  dower.  The  wife's  paraphernalia  consisted 
of  her  apparel  and  ornaments  suitable  to  her  rank  and 
deo-ree  (p)  ;  and  gifts  made  by  the  husband  to  his  wife 
of  jewels  or  trinkets  to  be  worn  by  her  as  ornaments 
were  considered  as  part  of  her  paraphernalia  (q).  These 
articles,  equally  with  the  v^ife's  other  personal  chattels, 
might  be  disposed  of  by  the  husband  in  his  lifetime  (r), 
and,  with  the  exception  of  the  Avife's  necessary  clothing, 
were  also  liable  to  his  debts  (.s).  The  wife  also  herself 
had  no  power  to  dispose  of  them  by  gift  or  will  during 
her  husband's  lifetime  (t).  But  paraphernalia  differed 
from  the  wife's  other  personal  chattels  in  this  respect, 
that  the  husband,  though  he  might  dispose  of  them  in 
his  lifetime,  had  no  power  to  bequeath  them  away  from 
his  wdfe  by  his  will  (u).  Gifts  of  jewels  or  trinkets  made 
to  the  wife  by  a  relative  or  friend,  either  upon  or  after 

(o)  Bracehridgc  v.   Cook.  Plow-  (r)  Ibid.  ;   2  Rop.    Husb.    ami 

<len,  416,  418;  FiC  Barton's  icill,  AVif'e,  141. 

10  Have,  12  ;  Re  Butlers  Trusts,  (s)  2  Bl.  Com.  43(j  ;    Bddout  v. 

■6%  Cli.  D.  286.  Earl  of  Fhjmouth,  2  Atk.    104  ; 

{p)  2  Bl.   Com.    436  ;    2  Eop.  Lord   Townsend  v.    Wyndham,   2 

Hush,  aii.l  Wife,    140  ;    11  Yin.  Ves.  sen.  1,  7. 
Arb.  tit.  Executor  '  Z.  .5).  (t)  2   Rop.     Husb.     and   Wife, 

(>/)  Graham  v.    T.ondonderry,  3  141. 
Atk.  394  ;  Jcrvoise  v,  Jcrvoisc,  17  (u)   Tipping  v.    Tippiixj,   1   P, 

]>cav.     .^)66.       See     Be     Breton's  Wins.   7:J0 ;  Northcy  v.   Aortkcy, 

estate,  17  Ch.   D.    41f,  as  to  tlie  2  Atk.  77. 
jewellery 
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her  marriage,  were  generally  considered  in  equity  as 
intended  for  her  separate  use  {x),  in  which  case  they 
were  not  reckoned  amongst  her  paraphernalia,  but 
were,  as  we  shall  hereafter  see,  exempt  from  the  control 
and  debts  of  her  husband,  and  might  be  disposed  of  by 
the  wife  in  the  same  manner  as  if  she  were  unmarried. 

With  regard  to  such  of  the  wife's  personal  estate  as  choses  in 
was  not  in  possession,  but  for  which  she  had  only  aright  action. 
to  sue,  the  rights  of  the  husband  were  different  accord- 
ing as  the  proceedings  against  the  persons  liable  to  be 
sued  were  required  to  be  taken  in  a  court  of  law  or  of 
equity.     Property  of  this  nature,  as   we   have  already 
seen  (y),  is  termed  in  law  Yxench.  cJioses  in  action :  such 
as  might  be  recovered  by  action  at  law  were  called  legal 
choses  in  action,  and  such  as  might  be  recovered  by  suit 
in  equity  were  called  equitable  choses  in  action.     With  Husband 
regard  to  each  of  them,  the  rights  of  the  husband  were  |."^^°^  jj- j^^^' 
of  a  different  kind,  although   in  each  the   same   rule  could  get 
applied,  that  if  he  could  get  them  into   his  possession  coverture.  " 
<3uring  the  coverture  he  had  a  right  to  keep  them,  other- 
Avise  they  would  belong  to  his  wife  {z). 

Legal  choses  in  action  consist  jDrincipally  of  debts  Legal  choses 
due  to  the  wife,  and  secured  or  not  by  bond,  or  by  bills  "^  '^^  '°"' 
or  promissory  notes.  Of  all  these  the  husband  had  a 
right  to  receive  payment,  and,  should  pa^uiient  have 
been  refused  him,  he  might  sue  for  them  in  the  joint 
names  of  himself  and  his  wife  («)  ;  but  bills  and  notes 
of  the  wife  payable  to  order,  being  transferable  by  in- 
dorsement, might  be  indorsed  by  the  husband  alone  (6), 

(,>■)  Graham  v.  Londondcmi,  3  213,  214  ;    Shrrrlngton  v.    Yates, 

Atk.    394  ;    2  Rob.     Husb.    and  12  Mee.    &  Wels.   855.     Li   this 

AVife,  143.  case  the  note  was  not  pa3'able  to 

((/)  Ante,  p.  27.  order,    and  therefore  not   negoti- 

(z)  2  Bl.    Com.  434  ;    1  Wms.  able, 

on  Executors,  pt.  2,  bk.  3,  ch.  1,  (&)  Mason  v.  Morgan,  2  Ad.  & 

•s.  3.  El.  30. 

(a)  1   Eop.    Husb.    and    Wife, 
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Husband  sur- 
viving must 
take  out  ad- 
ministration. 


Exception. 


or  sued  for  in  liis  own  name  (c).  All  such  legal  choscs 
in  action  as  accrued  to  the  wife  aftei'  her  marriage  might 
be  sued  for  by  the  husband,  either  in  the  joint  names  of 
himself  and  his  wife,  or  in  his  own  name  only  {<1)  ;  but 
if  the  wife  had  really  no  interest,  he  could  not  of  course 
make  use  of  her  name  (e).  If  the  husband  sued  in  the 
joint  names  of  himself  and  his  wife,  the  benefit  of  the 
judgment  of  the'Court  survived  to  her  in  the  case  of  his 
decease  (/) ;  but  if  he  sued  in  his  own  name,  the  benefit 
of  the  judgment  formed  part  of  his  own  personalty. 
If,  however,  the  husband  should  not  have  received  the 
money  in  his  lifetime,  or  should  not  have  obtained 
judgment  for  it  in  his  own  name,  on  his  decease,  his 
wife  became  entitled  by  survivorship  to  the  chose  in 
action  so  remaining  still  unreduced  into  possession  {g), 
and  bills  and  notes  formed  no  exception  to  this  rule  (It)  ; 
but  if  the  wife  died  before  her  husband,  these  choses  in 
action,  still  remaining  unreduced,  formed  part  of  her 
personal  estate ;  and  her  husband  had  to  take  out  ad- 
ministration to  her  effects  before  he  could  proceed  to 
recover  them  (i).  When  recovered,  they  belonged  to 
him  absolutely,  as  did  any  other  personalt}^  which  he 
might  acquire  as  his  wife's  administrator  (Jc).  But  the 
husband,  as  the  administrator  of  the  wife,  was  bound 
to  satisfy  her  ante-nuptial  debts  and  other  personal 
liabilities  out  of  the  assets  which  he  acquired  in  !that 
capacity  (/).  The  only  exception  to  the  rule,  requir- 
ing the  husband  to  take  out  administration  to  the 
wife  in  order  to  recover  her  chose  in   action,  occurred 


(c)  BurroiKih  v.  Moss,  10  1>.  k 
C.  558. 

{d)  1  Rop.  Husb.  and  Wife, 
213. 

(c)  Ahhot  V.  Bloficld,  Cro.  Jac. 
644. 

(/)  1  Vern.  396  ;  1  Rop.  Husb. 
a7id  Wife,  212. 

{g)  Co.  Lit.  351  b. 

{h)  Richards  v.  Ricliards,  2  B. 
k  Ad.  447  ;  Gaters  v.  Modelcy,  6 


IL  &  W,  423  ;  Hart  v.  Stephens, 
6  Q.  B.  937;  Scarpellini  v, 
Atchcson,  7  Q.  B.  864. 

(/)  1  Rop.  Husb.  and  Wife, 
205.  See  Belts  v.  Kimpton,  2  ]-!. 
&  Ad.  273. 

{k)  See  Williams's  Conve}\ai  - 
ciiig  Statutes,  375.  452—454  ; 
Smart  v.  Tranirr,  43  Ch.  \).  587. 

(/)  Williams's  (.'ouve^'aneing 
Statutes,  p.  454. 
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in  the  case  of  the  husband  being  entitled,  in  right  of 
his  wife,  to  ''any  estate  in  foe  simple,  fee  tail,  or  for 
term  of  life,  of  or  in  any  rents  or  fee-farms;"  in 
which  case  the  husband,  after  the  death  of  his  wife, 
was  empowered  by  statute  (in)  to  recover  the  arrears 
accrued  to  his  wife  before  marriage  by  action  of  debt 
or  distress.  But  this  provision  did  not  apply  to  the 
rents  reserved  upon  leases  for  years  (ii). 

Equitable  choses  in  action  consist  principally  of  lega-  Equitable 
cies,  residuary  personal  estate  of  testators,  and  money  ^^^^''J^^"' 
in  tlie  funds.     But  all  kinds  of  personal  property,  in- 
cluding chattels  real  (o),  vested  in  trustees,  who  were 
formerly  answerable  only  to  the  Court  of  Chancery,  were 
subject  to  a  rule  of  equity,  by  which  equitable  choses  in 
action   Avere    mainly  distinguished  from  such  as  were 
merely  legal.     This  rule  was  as  follows  :  that  the  Court 
of  Chancery  would   not  assist,  nor,  if  the  wife  should 
dissent,  would  it  allow  the  husband  to  recover  or  receive 
any  propert}'-  of  his  wife  recoverable  only  in  that  Court, 
without  his  settling  a  due  proportion  of  such  property 
on  his  wife  and  children  (p).     The  right  of  the  wife  to 
such  a  provision   was  termed  the   ivifes  equity  for  a 
settlement  (q).    In  fixing  the  proportion  to  be  settled,  a  Wife's  equity 
prior    settlement  was   always   taken  into   account  ()•).  nicnt.^ 
But  where  no   settlement  had  previously  been  made, 
the  proportion  required  to  be  settled  on  the  wife  was 


(in)  Stat.  32  Hen.  VIII.  c.  37,  did  not  extend    to    sums   under 

s.  3.  200/.  ;  Fodcii  v.   Finncij,  4  Kuss. 

(70  Prescult  V.  BoacUcr,  3  V>.  &  428;    but    this   distinction     was 

Ad.  849.  afterwards  abolished  : /wv'cfti'I/cr, 

[o]  Hanson  v.  Keating,  4  Hare,  14    Beav.     220  ;    lie   Kincaid,    1 

1.      As  to  the  question    of    the  Drew.  326. 

wife's  equity  to  a  settlement  out  {q)  1  Rop.  Husb.  and  Wife,  256 

of  the  rents  and  ]irotits  of  heredi-  et  scq.  ;  He  Briant,  39  Ch.  D.  471. 

taments  belonging  to  her  for  au  (r)  March  v.  Head,  3  Atk.  720  ; 

equitable   estate   of  freehold,   see  Lad.y  EUbanlcY.  Montolieu,b\e?,. 

Williams  R.  P.  287,  17th  ed.  737  ;  Urskine's  Trust,  1  K.   k  J. 

{p)  It  was  formerly  held  that  302  ;  Spirdt  v.    IFillows,  L.  R., 

■the  wife's  equity  to  a  settlement  1  Ch,  520. 

W.P.P.  H   H 
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most  frequently  one-half  («) ;  and  sonictiniGS  the  Court 
has  gone  so  far  as  to  require  a  settlement  of  the  whole- 
fund  (f).  Although  the  children  were  usually  inserted 
in  the  settlement,  yet  the  right  was  personal  to  the 
wife,  and  might  be  waived  by  her  (u)  ;  nor  would  it 
survive  to  the  children  in  case  of  her  decease,  before  the 
Court  bad  made  its  decree  (x) ;  but  if  she  died  after  the 
decree,  it  would  still  have  been  carried  into  effect  for  the 
benefit  of  the  children  (y).  The  ultimate  limitation  in 
default  of  children  was  in  favour  of  the  husband  abso- 
lutely ;  as,  but  for  the  equity  to  a  settlement,  the  pro- 
perty would  have  been  his  own  (s).  This  rule  of  the 
Court  of  Chancery,  by  which  a  setilement  was  enforced, 
was  founded  on  one  of  the  maxims  of  equity,  that  he 
who  would  have  equity  must  do  what  is  equitable  (a) ; 
it  could  not,  therefore,  be  enforced  until  the  time 
arrived  when  the  fund  became  payable  to  the  hus- 
band (h).  If,  however,  as  most  frequently  happened, 
the  husband  could  obtain  from  the  executor  or  trustee 
of  the  fund  in  question  payment  of  it  to  himself, 
without  the  assistance  of  the  Court,  he  had  a  right  to 
do  so,  and  in  this  case  the  wife's  equity  was  at  once 
excluded.  And,  if  the  time  of  payment  had  arrived, 
the  executor  or  trustee  might  safely  pay  over  the  fund 
to  the  husband,  unless    the  wife  should  have  already 

(s)    1    Rop.    Husb.    and   "Wife,  v.  Lea,   6  Mad.  330  ;   JFhiUem  v. 

260  ;  Archer  v.  Gardiner,  1  C.  P.  Saivyer,  1  Beav,  593. 

Coop.  340.  ix)  Dc  la  Garde  v.   Lcmprierc, 

{t)  Brett  V.  Greemcell,   3  You.  6  Beav.    344  ;    overruling   Stein- 

k   Coll.    230  ;    Gardner  v.   Mar-  mitz  v.  Haltliin,  1  Glyn.    &  .Tarn. 

shall,  14  Sim.  575  ;  Scott  v.  Spa-  64  ;  Baker  v.    Baylclon,   8  Hare, 

shctt.Z  ]\Iac,  &  G.  599;  Dunklcy  210;    Wallace   v.    Auhljo,    1   De 

V.  Bunldey,  2  De  Gex,   M.   &  G.  Gex,  J.  &  S.  (343. 

390  ;     Marshall    v.    Fowler,    \Q  (y)  Groves  v.    Clarke,   1   Keen, 

Beav.   249  ;  Geiit  v.    Harris,    10  132  ;  S.   C,  Gi-ovcs  v.   Perkins,  6 

Hare,  383  ;  Jie  JFelchman,  1  Giff.  Sim.  584. 

31  ;  Taunton  v.  Morris,  11  Ch.  I).  (;:)  Croxton  v.   May,   L.  R.,   9 

779;    Keid   y.   Reid,    33  Cli.    D.  Eq.  404 ;   Walsh\.  JVasoH,!^.^.^ 

220.  8  Ch.  482. 

{u)  Murray  v.   Lord  EUhank,  (a)  2  P.  Wms.  641. 

13  Ves.  6.     But  the  wife  having  {b)  Osborn  v.  Monjan,  9    Hare, 

once  insisted  on  her  right  could  432. 
not  afterwards  waive  it  ;  Barker 
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commenced  a  suit  or  an  action  to  enforce  her  right  to  a 
settlement  (c).  The  receipt  of  the  fund  by  the  husband, 
when  it  had  become  payable,  was  also  an  effectual  bar 
to  the  wife's  right  by  survivorship  (d). 


If  the  husband,  instead  of  obtaining  payment  of  the  EfTectofthc 

husband's 
assignment. 


fund,  should  have  assigned  it  to  a  third  person  (e),  or  if '"^■'^^^^"'I's 


he  should  have  become  bankrupt  (/),  his  assignee  or  the 
trustee  for  his  creditors  would  have  taken  subject  to  the 
wife's  equity  for  a  settlement,  in  the  same  manner  as  if 
no  assignment  had  been  made.  But  if  the  interest  to 
which  the  Avife  was  entitled  consisted  of  an  equitable 
estate  for  her  life  only,  an  assignee  from  the  husband 
of  such  life  interest  for  valuable  consideration  Avould 
have  been  entitled  to  hold  it  as  against  the  wife's  equity 
for  a  settlement  (g) ;  altliough  she  would  have  been 
entitled  to  a  settlement  as  against  his  creditors'  trustee 
in  bankruptcy  (A).  If  the  husband  died  before  the 
assignee  got  possession  of  the  fund,  leaving  his  Avife 
surviving,  the  wife's  right  by  survivorship  prevailed 
over  the  title  of  the  creditors'  trustee  in  bankruptcy  (i) 
or  the  assignee  for  valuable  consideration  (/,;). 

If  the  wife  should  have  been  entitled  to  any  chose  Assignnionft 
in  action,  whether  legal  or  equitable,  of  a  reversionary 

(c)  1  Rop.    Husb.     and    Wife,  149  ;  Stanton  v.  Hall,  2  Russ.  & 

273  ;    Murray  v.   Lord  EUbanL-,  l\.  175,  182  ;  Tidcl  v.   Lister,  10 

10  Ves.  90.  Hare,  140,  154  ;  3  De  Gex,  M.  & 

{d)  1    Rop.    Hush,    and  Wife,  G.    857  ;    He  Duffi/s   Trust,    28 

220;  Eees  v.  Keith,  11  Sim.  388  ;  Beav.  386. 

Cunningham    v.     Antrohiis,      16  {h)    Wright  y.  Morlcy,  1\  Yes.- 

Sim.  436.  17  ;  Taunton  v.  Morris,   11   Ch. 

!    (f)  1    Rop.    Hush,    and    AVife,  D.  779. 

271  ;  Malcolm  v.  Clt.arlesworth,  1  (i)  Pierce  v.   Thornlcy,   2  Sim.- 

Iveen,  73,  74  ;    Scott  v.   Spasheft,  167. 

3    Mac.    &    G.     599;    Carter  v.  [k]  Hufchings  v.  Smith,  9  Sim. 

Taggart,  5  Do    Gex  k.    Sm.  49  ;  137  ;  EUison  v.    Ehrin,   Vi  Sim. 

1    De   Gex,   M.   &   G.   286.     See  309  ;  Ashby  v.  Ashby,  I  Coll.  553  - 

JFard  v.  Yates,  1  Drew.  &  S.  80.  Lc  T'asseur  v.   Scratton.  14  Sim. 

(/)  1  Rop.    Hush,   and  Wife,  116;  M icJwlmore  v.  Mudcte,  2  Gill'. 

268;   Taunton  v.   JVorris,  11   Ch.  183  ;  Prole   v.    Soady,    L.    R.,   3 

D.  779.  Ch.  22C. 

(g)  Elliott  V.   Cordcll,   5  Mad. 

H  H   2 
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reversionary 
choses  in 
action. 


Example. 


nature,  the  effect  of  an  assignment  by  the  husband 
was  different  under  different  circumstances.  The  wife 
could  not  assign  (/)  ;  for  by  the  act  of  marriage  she 
deprived  herself  of  all  power  so  to  do  ;  and  the  husband 
could  only  assign  to  another  the  interest  to  which  he 
might  be  entitled  himself  Suppose,  therefore,  that  the 
wife  was  entitled,  on  the  death  of  A.,  a  living  person, 
to  a  sum  of  stock  standing  in  the  names  of  trustees,  and 
that  her  husband  made  an  assignment  of  this  rever- 
sionary interest  to  B.,  a  purchaser  ;  the  benefit  which 
accrued  to  B.  by  virtue  of  this  assignment,  varied,  ac- 
cording as  the  husband,  the  wife,  or  A.,  the  tenant  for 
life,  happened  to  die  first.  If  the  husband  died  first, 
B.  lost  his  purchase  ;  for  the  wife,  having  survived  lier 
husband,  became  on  the  death  of  A.  entitled  to  the 
stock,  which  had  never  been  reduced  into  the  possession 
of  her  husband,  or  of  B.,  his  assignee  («i).  If  A.  died 
first,  B.  might  then  obtain  a  transfer  of  the  stock,  if  the 
trustees  chose  to  transfer  it  to  him,  and  if  the  wife 
should  not  have  brought  a  suiti  or  an  action  to  enforce 
her  equity  to  a  settlement  {n).  But  if  the  trustees 
refused  to  transfer  without  the  direction  of  the  Court, 
or  if  the  wife  insisted  upon  her  right,  then,  as  we  have 
seen  (o),  B.  most  probably  obtained  only  half  of  the 
fund  for  his  own  benefit,  and  was  oljliged  to  settle  the 
other  half  on  the  wife  and  children.  If,  however,  the 
wife  died  first,  then  this  chose  in  action,  not  liaving 
been  reduced  into  possession,  remained  part  of  the  wife's 
personal  estate,  like  a  legal  chose  in  action,  under  the 
same  circumstances  {'p) ;  and  the  husband,  on  taking 
out  administration  to  his  wife,  was  bound  by  his  pre- 
vious assignment.     B.  accordingly  in  this  single  event 


[I]  Otherwise  than  imder  stat. 
20  &  21  Vict.  0.  57,  stated  below  ; 
Scaton  V.  Scaton,  13  Ajip.  Cas. 
61. 

{m)  Purclcw  v.  Jackson,  1  Paiss. 
1  ;  Honncr  v.  Morton,  3  Russ.  65. 


{n)  Greedy  v.  Lareiider,  13 
Beav.  62. 

(o)  Ante,  p.  465  ;  aud  see 
llohcrts  V.  Cooper,  1891,  2  Cli. 
335. 

{}))  Ante,  p.  464. 
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obtained  the  whole  fund,  subject  however  to  the  wife's 
debts,  if  any.  It  was  once  thought  that  if  an  assign- 
ment could  be  obtained  from  the  tenant  for  life,  of  his 
life  interest  in  a  fund  circumstanced  as  above  mentioned, 
to  the  married  woman  entitled  to  the  reversion,  she 
would  be  in  the  same  situation  as  if  the  whole  fund  had 
been  originally  held  in  trust  for  her  absolutely ;  and 
that,  after  such  an  assignment,  the  whole  fund  might 
therefore  be  transferred  to  the  husband  (q).  But  it  is 
contrary  to  the  general  principle  of  ecputy  to  allow  the 
rights  of  parties  to  be  affected  by  any  merger  or  ex- 
tinguishment of  interests,  and  the  doctrine  in  question 
was  overruled  (r). 

The  same  principles  which  applied  to  the  assignment  Release  of 
by  a  husband  of  his  wife's  reversionary  interest  in  a 
chose  in  action,  applied  also  to  his  release,  which  Avas 
as  little  binding  on  her  as  his  assignment,  in  case  of  her 
being  the  survivor  (s).     If,  however,  the  reversionary  Money 
chose  in  action  of  the  wife  consisted  of  money  charged  i-eai  estate. 
on  real  estate,  the  wife's  interest  could  either  be  re- 
leased or  assigned  by  a  deed  acknowledged  by  her,  with 
the  concurrence  of  her  husband,  under  the  provisions 
of  the  Act  for  the  Abolition  of  Fines  and  Recoveries  (t). 
The  contrary  was  decided  in  a  case  {u),  Avhich  may  now 
be  considered  as  overruled  {x). 

An    Act   of    the    year    1857  (y),   commonly    called  Disposition 
"  Malins'  Act,"  enabled  every  married  woman,  with  the  reversionary 


interests. 


{q)  Creed  V.  Perry,  U  Sim.  592  ;  See  Williams  R.  P.  284,  17tli  ed. 

Hall     V.      Hugoniu,     lb.      595  ;  (it,)  Hobby  v.  Collins,  4  De  Gex 

Bisliopp    V.    Caleb rooh,    11    Jur.  &  S.  289. 

793.  (a-)  Sugd.    Real   Property   Sta- 

(r)    Whittle     V.    Henniiig,     11  tutes,    p.    240,   1st   ed.  ;  p.    233, 

lieav.  222  ;  affirmed,  2  Phil.  731  ;  2nd  ed.  ;  Brigys  v.  Chamberlain, 

Jfancheit    v.    Briscoe,    22    Beav.  11  Hare,  69  ;  Tucr  v.  Turner,  20 

496.  Beav.  560. 

(s)  Rogers  v.  Acastcr,  14  Beav.  [y)  Stat.   20  k  21  Vict.  c.  57. 

445 ;  Harlcy  v.  Barley,  1 0  Hare,  See     Withertnj    v.    Eackham,     7 

325.  Times   L.    R.    380  ;    Be    Elcom- 

{t)  Stat.  3  &  4  Will.  IV.  c.  74.  1894,  1  Ch.  303. 
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Release  of 
powers. 

Release  of 
equity  to  a 
settlement. 


To  be  sepa- 
rately ac- 
knowledged. 


concurrence  of  her  husband,  by  deed  to  dispose  of 
every  future  or  reversionary  interest,  whether  vested  or 
contingent,  of  such  married  woman,  or  her  husband 
in  her  right,  in  any  personal  estate  to  which  she  should 
be  entitled  under  any  instrument  (except  her  marriage 
settlement)  made  after  the  Zlst  December,  1857 ;  also 
to  release  or  extinguish  any  power  in  regard  to  any 
such  personal  estate  ;  and  also  to  release  and  extinguish 
her  equity  to  a  settlement  out  of  her  personal  estate  in 
possession  under  any  such  instrument  as  aforesaid. 
But  every  such  disposition  was  required  to  be  separately 
acknowledged  by  her  in  the  manner  required  by  the 
Act  for  the  Abolition  of  Fines  and  Eecoveries  (s).  And 
nothing  therein  contained  was  to  extend  to  any  re- 
versionary interest  to  which  she  should  become  entitled 
under  any  instrument  by  which  she  should  be  restrained 
from  alienatinof  or  affectino-  the  same. 


Hnsbaud's 
liabilitirs  at 
common  law. 


By  the  general  rule  of  the  common  law,  founded 
upon  the  same  principle  of  the  union  of  person  in  hus- 
band and  wife  («),  a  married  woman  could  not  sue  or  be 
sued  without  her  husband  (b).  It  followed  that,  by  the 
common  law,  a  husband  was  liable  to  be  sued  jointly 
Avith  his  wife,  during  the  continuance  of  her  coverture, 
in  respect  of  all  contracts  made  by  her  before  mar- 
riage (c),  and  all  torts  (d)  committed  by  her  either 
before  or  during  the  marriage  (e).  He  might  thus  be 
made  answerable  for  all  the  debts  and  liabilities  of  his 
wife,  contracted  previously  to  her  marriage  (/).  But 
if  judgment  for  any  such   debt,  or  in  respect  of  any 


(z)  Stat.  3  &  4  Will.  IV.  c.  74. 
See  Williams  R.  P.  284,  17tli  ed. 

(a)  Ante.  p.  460. 

(b)  See  Williams's  Conveyanc- 
ing Staintes,  p.  396,  and  the  au- 
thorities cited  in  notes  (h),  (i) 
thereto.  For  the  exceptions  to 
this  rule,  see  ibid.  pp.  396 — 398. 

(c)  See  ibid.  pp.  432—436. 


id)  Ante,  p.  140. 

(c)  See  Williams's  Conveyauc- 
in.e  Statutes,  pp.  399  et  seq. 

if)  2  Roper's  Husband  and 
Wife,  73  ;  I'almcr  v.  Wakefield, 
3  Bea^.  227  ;  Lucird's  case,  1  De 
Gex,  F.  &  J.  533  ;  iZe  Parkin, 
1892,  3  Ch.  510,  519,  520. 
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such  liability,  were  not  recovered  during  the  continu- 
ance of  tiie  marriage,  the  husband's  liability  ceased, 
except  to  the  extent  of  the  assets  to  which  ho  might  be 
entitled  as  his  wife's  administrator  (r/) ;  and  if  tlie  wife 
survived  she  again  became  solely  liable  (/t).  The  hus- 
band's liability  for  torts  committed  by  his  wife  during 
her  coverture  also  ceased  when  the  marriage  came  to  an 
end,  unless  judgment  had  been  previously  recovered  (i). 
But,  as  her  administrator,  he  was  liable  to  satisfy  all 
her  personal  liabilities  to  the  extent  of  the  assets  which 
he  might  acquire  in  that  capacity  (Ji),  as  we  have  seen  (l). 
Besides  the  above  liabilities  of  the  husband,  he  was 
bound  to  maintain  his  wife  and  to  supply  her  with 
necessaries  suitable  to  her  station  in  life  (m). 

The  burdens  with  which  the  husband  was  thus  charge-  Fraud  on  th 
able  were  regarded  as  the  consideration  which  he  paid  for  ^^^^^^^i  ^ 
his  marital  rights  in  his  wife's  property.     It  was  there-  rights, 
fore  a  rule  of  law,  that  the  husband  should  not,  pre- 
viously to  the  marriage,  be  defrauded  of  those  rights 
by   his    intended   wife  {n).     Accordingly,    if  the    wife, 
after  an  engagement  to  marry,  assigned  away  any  of 
her  property  without  the  knowledge  and  consent  of  her 
intended  husband,  such  assignment  was  void,  as  a  fraud 
on  his  marital  rights  (o).     And  the  circumstance  of  the 
intended  husband's  being  ignorant  of  her  possession  of 
the  property  in  question  was  immaterial  (p). 

{g)  Heard   v.    Stamford,    3  P.  Mellon,    5    Q.    B.    D.    394,   398; 

Wms.  409;    aide,    p.'4G4.      See  Selboriie,  C,  S.  C,  6  App.   Gas, 

"Williams's     Conveyancing     Sta-  24,  31  ;  Blackburn,    L.   A.,   ibid. 

tutes,  pp.  399,  400,  433,  454.  35,  36. 

(h)  See  Williams's  Conveyanc-  («)  Courdess   of  Strathmorc  v. 

ing  Statutes,  pp.  399,  432,  433.  Bowes,  1  A'es.  juu.  22,  28. 

(i)  See  ibid.,  pp.  399,  400,  401,  (o)  England  v.  Downs,  2  Beav. 

433,  and  n.  [u).  522  ;    Taylor  v.   Pugh,    1   Plare, 

(^-)  See  ibid. ,  p.  456.  608  ;    Prideaux    v.    Lonsdale,    4 

(/)  Ante,  p.  464.  Giff.    159  ;  affirmed,    1    De   Gex, 

(;h)  See  Manby  v.  Scott,  1  Sid.  J.  &  S.  433  ;  DowncsY.  Jennings, 

109.  120,  124,  125  (6'.  C,  2  Smith,  32  Beav.  290. 

L.  0.);  Bayley,  J.,  3Iontaguc  v.  {p)  Goddard  v.   Snow,  1  Russ. 

Benedict,   3    B.    &  C.    631,  635  ;  485. 

Bramwell,    L.    J.,    Dcbcnham  v. 
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The  luiHbaml  The  right  of  the  husband  to  the  whole  of  his  wife's 
might  autho-   personal  estate,  iu  the  event  of  her  decease  in  his  life- 

vize  his  wife      l  .,,,...,  ,i       •,      . 

to  dispose  of    time,  might  be  waived  by  his  giving  her  authority  to 

Jstate'l^'''^    dispose  of  such  estate,  or  any  part  of  it,  by  her  will ; 

her  will  and  such  a  will  was  valid  and  binding  on  the  husband 

if  he  once  allowed  it  to  be  proved  {q).  But  during  the 
wife's  lifetime,  and  even  after  her  death,  until  probate 
of  the  will,  this  authority  might  be  revoked  ;  and  if  the 
husband  died  before  the  wife,  such  a  will  was  not  bind- 
ing on  the  wife's  next  of  kin  (r). 

Wife's  sepa-  So  far  we  have  mainly  considered  the  rights  arising 
rate  estate  q^^  ^f  i[^q  relation  of  husband  and  wife  at  common 
inequiy.        ^^^^^     ^^^  ^^  ^^^^^  examine  the  rights  which  could  be 

asserted  by  married  women  in  Courts  of  equity.  We 
have  already  noticed  the  wife's  equity  to  a  settlement  (s). 
Besides  this  right,  the  jurisdiction  of  the  Court  of 
Chancery  secured  to  married  women  other  most  import- 
ant equitable  rights  in  respect  of  property  {t).  For 
that  Court  enabled  a  married  woman  to  enforce  a  trust 
imposed  on  any  person  with  regard  to  property  of  any 
kind,  of  which  he  was  the  legal  owner,  to  hold  and 
apply  the  same  for  her  separate  use{u).  And  in  that 
Court  she  was  considered  as  a  feme  sole  with  respect  to 
her  separate  estate,  as  her  interest  in  property  settled 
on  trust  for  her  separate  use  was  generally  called  {x). 
Power  to  dispose  of  the  equitable  interest  {y)  in  pro- 
perty of  any  kind  might,  therefore,  be  given  to  a 
married  woman,  independently  of  her  husband,  by 
means  of  a  trust  for  her  separate  use.  When  personal 
estate  was  so  given,  in  equity  the  wife  had  the  same 

(q)  1    Rop.    Husb.    and    Wife,  {u)  Bennet  v.   Davis,  2  P.   W. 

169   170.  316.     See  Williams's  Couveyanc- 

(r)  Is'Ves.  156  ;  Noble  v.  Wil-  ing  Statutes,  pp.  374,  396. 

lock,  L.  R.,  8  Ch.  778  ;  affirmed,  {x)  See  Johnso)i  v.    Gallncjhcr, 

L.  R.,  7  H.  L.  580.  3  De  Gex,  F.  &  J.  494  ;  Taijlurv. 

(s)  Ante,  p.  465.  Meads,  4  De  Gex,  J.  &  S.  597. 

{t)  See  James,    L.J.,   AsJnvorih  {y)  See  «?^fc,  p.  25. 
V.  Outram,  5  Ch.  D.  923,  941. 
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powers  of  ownership  as  if  she  were  a  feme  sole  ;  she 
might  accordingly  dispose  of  her  interest  in  such  pro- 
perty without  her  husband's  concurrence,  either  in  her 
lifetime  or  by  her  will  (z).  But  if  she  died  in  his  life- 
time without  having  made  any  disposition,  her  husband 
became  entitled  to  it  either  in  his  marital  right  (a)  or 
as  her  administrator  (6),  according  as  the  property  were 
in  possession  or  in  action  (c).  A  trust  for  a  woman's 
separate  use  was  properly  and  technically  created  by 
means  of  the  words  "  separate  use."  But  a  direction 
that  her  receipt  alone  should  be  a  sutticient  discharge  {d), 
would  also  create  a  trust  for  her  separate  use.  A  gift, 
however,  to  a  woman  for  her  sole  use  was  decided  not 
to  create  a  trust  for  her  separate  use,  unless  aided  by 
the  context  {e).  And  a  gift  to  a  woman  for  her  own 
use  (/),  or  to  be  paid  into  her  proper  hands  ((/),  or  even 
to  be  paid  into  her  proper  hands  for  her  own  proper 
use  and  benefit  {h),  was  not  sufficient  to  exclude  the 
rights  of  her  husband. 

A  simple  gift    of  property  for  a   married  woman's  Gifts  of 
separate  use  has  not  been  so  usual  as  the  gift  of  the  ^  ^voman's 
income  only  of  the  property  during  her  life  or  during  separate  use. 
the  joint  lives  of  herself  and  her  husband.     A  gift  of 
the  income  of  property  for  a   woman's   separate    use 
misht  be   made  either  after  her  marriage,  or  in  con- 
templation  of  mai'riage,  or  whilst   she  was   sole  ;  and 
the  gift  might  be  made  either  independently  of  her 

{z)  Fcttiplacc  V.   Gorges,  1  Ves.  (c)  Massy  v.    Hayes,  L.   R.,  4 

jim.  46;  S.   C,   3  Bro.  C.  C.  8  ;  H.  L.   2S8  ;    Gilbert  v.   Lev-is,   1 

2  Kop.  Husb.  ami  Wife,  182.  De  Gex,  J.  &  S.  38.     SeeSetonou 

(«)  MoJoiiy  w  Kennedy,  10  %ivci.  Decrees,    759,   5th   ed.,    and   the 

254  ;  Ti«pnanv.  Iloji/cins,  4  ilau.  cases  there  cited  ;  Bland  v.  Dawes, 

k  Gran.  389.  17  Oh.  D.  794. 

{h)   Walt  V.    IFatt,  3  Ves.  246,  (/)  Jioberts  v.  Spiccr,  5  Madd. 

247  ;    ProHiUey  v.  Fielder,  2  JNIy.  491  ;    Kensington   v.    Dollond,    2 

&  Keen,  57.     '  Myl.  &  Keen,  184. 

[c)  See  AVillianis's  Conveyanc-  (;/)   2'yler  v.   Lake,  2   Russ.   & 

ing  Statutes,  pp.  452—454.  Myl.  18.3. 

{d)  Lee  v.  Frideaux,  3  Bro.  C.  {h)  Blacklow  v.  Laws,  2  Hare, 

C.  381.  49. 
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present  husband,  if  any,  or  of  any  future  husband. 
When  the  gift  was  made  to  a  woman's  separate  use, 
independently  of  any  future  husband,  the  act  of  her 
marriage  conferred  no  interest  in  the  property  on  her 
husband,  but  she  enjoyed,  after  marriage,  the  same 
interest  and  power  of  disposition  as  she  had  before  (i). 
Restraint  on  It  has  been,  however,  more  usual,  when  the  income 
anticipation,  ^^^^y  of  property  has  been  given  to  a  wife's  separate 
use,  to  insert  a  condition  that  she  shall  not  dispose  of 
the  same  in  any  mode  of  anticipation.  Conditions 
restraining  the  alienation  of  property  are  generally 
invalid,  as  being  contrary  to  the  policy  of  the  law. 
But  the  Courts  of  Equity  made  an  exception  to  this 
rule  in  favour  of  married  women,  and  having  once 
established  a  trust  for  a  Avoman's  separate  use,  they 
permitted  such  a  trust  to  be  made  effectual  by  de- 
priving the  wife  herself  of  the  power  of  disposition  (k). 
When  the  income  of  property  was  given  to  a  woman's 
separate  use,  without  power  of  anticipation,  she  was 
not  thereby  deprived  of  the  j^ower  of  alienation  so  long 
as  she  continued  single  (/).  Previously  to  or  in  con- 
templation of  marriage  she  might  therefore  make  such 
disposition  or  settlement  of  such  income  as  she  might 
think  proper.  But  if  she  married  without  a  settlement, 
the  restraint  on  alienation  then  attached,  and  so  lonsr  as 
she  remained  under  coverture  she  had  no  further  power 
than  that  of  receiving  the  income  as  it  grew  due  (m).  On 
her  widowhood  her  power  of  alienation  again  revived  (n) ; 
but  it  ceased  on  her  second  marriage  without  havinsf 


(^■)   Tullctt    V.    Armstrong,     1  Euss.  &  Myl.  197  ;  Brown  v.  Fo- 

Beav.  1  ;  4  Myl.  &  Cr.  390  ;  Scar-  cock,  2  Euss.  k  ]\Iyl.  210. 

borough  v.   Borman,  1  Beav.  34 ;  (m)  Tullett   v.     Armstrong,    1 

4  Myi.  &  Cr.  377.  Beav.    1  ;     4   Myl.    &   Cr.    390  ; 

{k)  Brandon  v.   Jlobinson,     18  Scarhorough  v.   Borman,  1  Beav. 

Ves.    434  ;    Eobinson  v.    Wheel-  34  ;  4  Myl.   &  Cr.   377  ;  Clivc  v. 

xvright,    6    De    Gex,    M.    &    G.  Carciv,  1  Johii.  &  H.  199. 

535.  (n)  Barton  v.   Briscoe,    Jacob, 

(/)   Woodmeston  v.    Walker,  2  603. 
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previously  made  any  disposition  (o),  provided  the  re- 
striction on  alienation  were  not,  by  the  terms  of  the 
gift,  confined  to  her  first  marriage  (p).  The  intention 
to  restrain  alienation  ought  always  to  have  been  clearly 
expressed.  A  direction  to  pay  the  income  of  property 
into  the  hands  of  a  married  woman,  and  not  otherwise  (7), 
or  on  her  personal  appearance  and  receipt  (r),  was  held 
not  to  be  sufficient  to  restrain  her  from  disposing  of  her 
interest,  the  words  being  considered  as  intended  only  to 
exclude  the  marital  claims  of  her  husband.  But  if  an 
intention  could  be  collected  from  the  terms  of  the  instru- 
ment, not  only  to  exclude  the  husband's  claims,  but  also 
to  prevent  the  wife  from  anticipating,  such  intention  was 
allowed  to  prevail,although  it  might  have  been  expressed 
rather  in  popular  than  in  strictly  technical  language  (s). 

A  restraint  on  anticipation  may  be  attached  to  a  gift  of  Restraint  on 
„        ,        ,.     ,  ,  f.  1  anticipation 

the    corpus    ot    some  fund,   of  the  nature  of  personal  .^^tached  to 

estate,  for  the  separate  use  of  a  married  woman,  so  as  to  81^*  °^  corpus 

'  ^  .  of  property. 

23revent  her  from  alienating  the  fund,  or  the  mcome 

thereof,  during  her  coverture,  otherwise  than  by  will  (0- 

But  if  a  mere  fund   of  money,  not  producing  income, 

be  given  for  the  separate  use  of  a  married  woman,  with 

a  restraint  on  antici^Dation,  it  appears  that,  unless  the 

donor  should  also  have  declared  an  intention  that  she 

should  enjoy  the  income   only  of  the  fund  daring  her 

coverture,  she  will  be  entitled  to  have  the   money  paid 

to  lier,  and  to  dispose  thereof  as  she  may  think  fit  (u). 

(0)   Tullett  V.    Armstrong,   iibi  375 ;    Baker    v.    Bradley,    7    De 

supra ;  i^'e  Gaffec,   1   Mac.    &    G.  Gex,   M.  &  G.  597  ;  Goiddcr  v. 

541  ;    Haivkcs  \.  Huhbaek.  L.  R.,  Camm,  1  De  Gex,    F.    &  J.   146. 

11  Eq.  5.                              '  See  Mogdoii  v.  Lee,  1891,  1  Q.  B. 

(2))  Moore  v.   Morris,  4  Drew.  661. 

33.  {t)  See  Re  Carre)!,   32  Cli.  D. 

[q)  Aeton  v.    White,  1  Sim.  &  361  ;    Ptc    Grey's   kiettlcments,    34 

Stu,  429.  Oil.  D.  85,  712. 

(r)  Fmss's  Trusts,  1  Sim.  N.   S.  {u)  See  Re  Ellis' s  Trusts,  L.  K., 

196.  17    Eq.      409  ;      Re     Croughton's 

(s)  Broion  v.  Bamford,  1  Phil.  Trusts,  8  Ch.  D.  460  ;  Re  Clarke's 

620  ;  iMoore  v.  jVoore,  1  Coll.  54  ;  Trusts,  21  Ch.  D.  748  ;  Re  Boioi, 

Harrop  v.  Hoivard,  3  Hare,  624  ;  O'Hallorau  v.    Kinij,  27  Cli.    D. 

Harnett  v.   Macdomjall,  8  Beav.  411  ;  iic    TippelCs  <0  Kcwbould's 

187  ;   Field    v.   Evans,    15   Sim.  Contract,  37  Ch.   D.  444.     As  to 
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Under  the  Conveyancing  Act  of  1881  (x),  a  married 
woman  may,  if  it  appears  to  the  Court  to  be  for  her 
benefit,  obtain  an  order  of  the  Court  enabling  her  to 
deal  with  an}'  property  of  hers,  notwithstanding  that 
she  be  restrained  from  anticipation. 


Contract  by 

married 

voman. 


General 
engagements 
binding 
separate 

estate. 


By  the  common  law,  a  married  woman  was,  as  a 
general  rule,  incapable  of  entering  into  a  contract,  and 
any  contract,  which  she  purported  to  make,  was  void  (y). 
In  equity,  however,  a  married  woman  had  power  to  bind 
any  separate  estate  (z),  to  which  she  was  entitled  tuiihout 
restraint  on  anticipation,  by  any  general  pecuniary 
engagements  made  by  her  with  reference  to  such 
separate  estate.  And  satisfaction  of  any  such  engage- 
ment could  be  enforced  in  a  Court  of  Equity  out  of  any 
separate  estate,  to  which  she  was  entitled,  without 
restraint  on  anticipation,  at  the  time  when  she  entered 
into  the  engagement  (a). 


Powers. 


iLarriagf! 
settlements. 


In  addition  to  trusts  for  separate  use,  jDOwers  of 
appointment  might,  as  we  have  seen  (6),  be  given  tO' 
married  women  independently  of  their  husbands,  by 
means  of  which  they  might  be  enabled  to  dispose  of 
property  without  their  husband's  concurrence  ;  and  any 
apjjointment  under  a  general  power  might  be  made  by 
a  married  woman  in  favour  of  her  husband,  as  well  as 
of  any  other  person. 

In  modern  times  the  inconvenience  of  the  common 
law  rules  respecting  the  property  of  married  women 
was  obviated  in  practice,  amongst  well-to-do  people,  by 
the  custom  of  making  a  settlement  in  contemplation  of 


the  effect  of  a  restraint  on  antici- 
pation attached  to  a  gift  of  real 
estate  of  inheritance,  see  Bagcjott 
V.  Meiu;  1  Ph.  627. 

{x)  Stat.  44  k  45  Vict.  c.  41,  s. 
39. 

(2/)  Ante,  p.  151. 


(;:)  See  ante,  p.  472. 

\a)  See  Williams's  Conveyanc- 
ing Statutes,  pp.  393,  394,  395, 
414,  and  the  cases  thei'e  cited; 
lie  Lady  Ha^'tinqs,  35  Ch.  D.  94. 

{h)  Ante,  p.  349. 
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marriage.  Sucli  settlements  were  made  possible  by 
the  modern  rules  of  equity  before  referred  to  (c),  which 
enabled  interests  for  life  and  in  remainder  to  be  created 
in  any  personal  estate  placed  in  the  hands  of  trustees, 
and  which  enforced  trusts  for  the  separate  use  of  mar- 
ried women.  When  personal  property  was  settled  on 
the  part  of  an  intended  wife  previous  to  her  marriage, 
it  was  generally  transferred  to  trustees,  upon  trust  for 
investment  and  to  pay  the  income  of  the  invested  fimds 
for  her  separate  use  during  the  coverture,  without  power 
of  anticipation  {d).  A  provision  was  thus  secured  for 
her  which  was  inalienable  by  any  act  or  engagement 
either  of  her  husband  or  herself;  except,  since  the 
Conveyancing  Act  of  1881,  with  the  approbation  of  the 
Court  (e).  After  the  determination  of  the  coverture, 
the  income  of  the  settled  funds  was  usually  given  in 
trust  for  the  survivor  of  the  husband  and  wife  for  life. 
After  the  death  of  the  survivor,  the  capital  and  income 
of  the  trust  funds  were  given  in  trust  for  the  children 
or  issue  of  the  marriage  in  such  shares  as  the  parents, 
or  the  survivor  of  them,  should  appoint  (/),  and  in 
default  of  appointment  for  the  children  in  equal  shares, 
as  to  sons  on  their  attaining  the  age  of  twenty-one,  as 
to  daughters,  on  their  attaining  that  age  or  marrying 
under  it  (g).  In  default  of  the  children  of  the  mar- 
riage, any  personalty  settled  on  the  part  of  an  in- 
tended wife  was  commonly  given  in  trust  for  her 
absolutely,  if  she  should  survive  her  husband,  but 
if  he  should  survive  her,  then  upon  trust  for  such 
purposes  as  she  should  by  will  appuint  (h),  and  in 
default  of  appointment  for  her  next  of  kin,  so  as  to  ex- 
clude her  husband  from  succeeding  to  the  whole  of  the 
settled  funds  as  her  administrator  {i).  And  the  event 
of  the  acquisition  by  the  wife  of  further  property  during 

(c)  Ante,  pp.  339—341,  472.  {</)  Ante,  p.  357. 

(d)  Ante,  pp.  473,  474.  (A)  Antr,  p.  ;i49. 
((!)  Ante,  p.  476.  {i}  Ante,  p.  431. 
(/)  Ante,  pp.  349—358. 
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the  marriage  was  frequently  provided  for  by  an  agree- 
ment for  the  settlement  of  such  property  upon  the  same 
trusts  (j).     In  most  marriage  settlements  of  personalty 
a  certain  amount  of  property  was  settled  on  the  part  of 
the   intended  husband  as  well  of    the  intended    wife. 
In   such  cases  the  property    settled   on   the  husband's 
part  was  most  frequently  limited  in  trust  for  himself  for 
life,  then  for  his  wife  for  her  life,  if  she  should  survive 
him,  with  remainder  to  the  children  as  in  the  case  of 
property  settled  by  a  wife.     But  in  default  of  children, 
it  was  the  practice  to  limit  any  property  settled  by  the 
husband  in   trust  for  himself  absolutely,  whether  he 
survived   his  wife  or  not ;    for  it    was   not  considered 
necessary  to  exclude  the]  wife  from   her   widow's  share 
in  his  personalty  in  case  he  should  die  in   her  lifetime 
intestate  and  without  children.     And   as  .the  widow's 
share  upon  intestacy  was  the  only  interest  given  by  law 
to  a  wife  in  her  husband's  personalty  (k),  there  was  no 
reason  for  any  agreement  for  the  settlement  of  property 
to  be  afterwards  acquired  by  the   husband  ;  and   such 
agreements  were  quite  uncommon  (1).     Here  it  may 
be  noted  that,  although  the  Married  Women's  Property 
Act,  1882,  has  made  great  changes  in  the  law  of  hus- 
band and  wife,  it  has  had  little  or  no  effect  upon  the 
custom  of  making  settlements  before  mairiage.     And 
the  trusts,  upon  which  it  is  usual  so  to  settle  property, 
are  substantially  the  same  as  were  in  use  before  the 
Act.     A  form  of  marriage  settlement  of  personalty,  con- 
taining the  usual  clauses,  is  inserted  in  the  Appendix  ; 
and  if  the  reader  will  peruse  this,  he  will  see  how  such 
settlements  are  now  carried  out  in  practice. 

Infant's  Under  an  Act  of  1855  (w?),  every  infant  not  under 

marriaf^e 

settlements.          (j)  Antc,-p.  S72.  Conv.,  vol.  iii.,  pp.    68— 220,  Srd 

(k)  Ante,  p.  460.  ed.  ;    Williams    on    Settlements, 

(l)  Ante,  p.   374.      As    to    tlie  123—169. 

trusts  usual    in     settlements    of  [m)  Stat.  18  &  19   Vict.  c.   43, 

pei-ionalty,    see  Davidson,   Free.  extended  to  the  Court  of  Chancery 
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twenty,  if  a  male,  and  not  under  seventeen  if  a 
female,  was  enabled  to  make  a  binding  settlement, 
upon  marriage,  of  his  or  her  property,  whether 
real  or  personal,  provided  the  sanction  of  the  Court 
of  Clianccry  were  obtained.  This  sanction  must 
now  be  given  by  the  Chancery  Division  of  the 
HiMi  Court  (n).  Apart  from  the  provisions  of  this 
Act,  a  marriage  settlement  made  by  an  infant  is,  as  a 
rule,  voidable  at  his  or  her  option  within  a  reasonable 
time  after  coming  of  age  (o).  But  in  consequence  of  the 
common  law,  which  made  an  absolute  gift  to  the  hus- 
band of  his  wife's  choses  in  possession  (p),  when  the  in- 
tended wife  only  was  an  infant,  a  settlement  made  by 
her  and  her  intended  husband  of  her  personal  estate  in 
possession  was  valid.  For  the  settlement  in  such  a 
case  was  in  fact  not  made  by  the  wife,  but  by  the  hus- 
band, who,  being  adult,  was  bound  by  its  provisions  to 
the  extent  of  the  interest,  which  he  would  have  taken 
had  no  settlement  been  made  ((/).  For  the  same  reason 
a  settlement  executed  by  a  female  nifant  and  her  in- 
tended husband  of  her  choses  in  action,  or  her  person- 
alty to  be  afterwards  acquired,  could  not  be  avoided  by 
her  with  respect  to  such  choses  in  action  or  personalty 
as  fell  into  possession  during  the  coverture  (r) :  but  she 
might  avoid  such  a  settlement  after  the  covertui'c  had 
come  to  an  end,  with  regard  to  her  choses  in  action, 
which  had  not  been  reduced  into  possession  (s).  When 
a  female  infant  covenanted  to  settle  any  property, 
which  she  might  acquire  after  marriage,  and  afterwards 
became  entitled  to  property  given  for  her  separate 
use  (f),  she  might  elect  either  to  contirm  or  avoid  the 

in  Ireland  bv  23  &  24  Vict.  c.  S3.  E.  471. 

See  He  BaJton,  6  De  G.  M.  &  G.  (p)  Ante,  p.  461. 

201  ;  Scatou  v.    Healon,  13  App.  (q)  Tro/h2>G  v.  Linton,    1   S.   & 

Cas.  61.  S.  477,  485. 

(n)  Ante,  p.  139.  (r)  See  ante,  pp.  463—469. 

(o)  Ante,    p.     150  ;     Edwards  (s)  Ellison    v.  Elwin,  13  Sim. 

V.  Carter,   1S93,  A.    C.   360  ;  see  309  ;  Lr.  Vasseur  v.  iScralton,   14 

Fx   Jones,   1893,    2  Cli.    461  ;  ifc  Sim.  116. 

Mcdsous  Settlement,  10  Times  L.  {t)  Ante,  p.  472. 
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covenant.  But  in  the  latter  event  any  beneficial  in- 
terest given  to  her  by  the  settlement  in  any  other 
property,  except  such  as  she  was  restrained  from  anti- 
cipating, was  liable  to  be  impounded  to  compensate 
any  other  persons  entitled  under  the  settlement,  who 
would  suffer  damage  by  her  avoidance  of  her  cove- 
nant (u). 

jMarrieil  Although    the   rules    of    equity,    which    secured    to 

\\  omen  s  married  women  the  enjoyment  of  their  separate  estate  (x), 
Act,  1870.  afforded  a  substantial  protection  against  the  rigour  of 
the  common  law,  their  aid  could  not  be  invoked  unless 
a  trust  for  the  separate  use  of  a  wife  had  been  created. 
And  such  trusts  could  only  arise  by  the  express  declara- 
tion either  of  the  husband  or  of  the  parties,  from  Avhom 
the  wife  derived  her  title  to  any  property.  But  by  the 
Married  Women's  Property  Act,  1870  (y),  certain 
particular  kinds  of  property  were  declared  to  belong  to 
married  women  for  their  separate  use,  independently 
of  the  existence  of  any  express  trust  for  that  purpose. 
These  were  (1)  the  wages  and  earnings  of  any  married 
v.'oman  acquired  or  gained  In'  her  after  the  passing  of 
the  Act  in  any  employment,  occupation,  or  trade,  in 
which  she  was  engaged  or  which  she  carried  on 
separately  from  her  husband,  and  any  money  or  pro- 
perty so  acquired  by  her  through  the  exercise  of  any 
literary,  artistic,  or  scientific  skill,  and  all  investments 
of  the  same  (z) ;  (2)  any  personal  estate,  to  which  any 
Avonian  married  after  the  passing  of  the  Act,  should 
become  entitled  during  her  marriage  as  one  of  the  next 
of  kin  of  an  intestate  ;  (3)  any  sum  of  money,  not 
exceeding  2001.,  to   which   any  woman    married   after 

(^0  See  Smith  v.  Lucas,  18  Ch.  (y)  Stat.   33  &  34   Vict.  c.  93, 

D.  5:^1  ;   Wilder  V.  Fiaott,  22  Ch.  passed  9th  Au^^  1870. 

]).  263  ;  Re   Vnrdons  Trusts,    31  (s)  Sect.    1;    see  Asliwortli   v. 

Ch.  D.  275  ;  Hamilton  v.  Hamil-  Outram,  5  Ch.  D.  923  ;  Re  Poole's 

ton,  1892,  1  Ch.  396.  Estate,  6  Ch.  D.   739  ;  Lovcll  v. 

(x)  Ante,  pp.  472 — 476.  Newton,  4  C.  P.  D.  7. 
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the  passing  of  the  Act  should  become  entitled  during 
her  marriage  under  any  deed  or  will  (a) ;  (4)  the  rents 
and  profits  of  any  freehold,  copyhold,  or  customaryhold 
property,  which  should  descend  upon  any  woman 
married  after  the  passing  of  the  Act  as  heiress  or  co- 
heiress of  an  intestate  (5).  In  the  last  three  cases, 
however,  the  property  was  only  to  belong  to  the  wife 
for  her  separate  use  subject  and  without  prejudice  to 
the  trusts  of  any  settlement  affecting  the  same  (c). 
(5)  Any  deposit  or  annuity  made  or  granted  after  the 
Act,  under  the  Savings  Banks  and  Post  Office  Savings 
Banks  Acts,  in  the  name  of  a  married  woman  or  of  a 
woman  who  afterwards  married  (d).  The  Act  also 
gave  to  any  married  woman,  or  any  woman  about  to 
be  married  the  right  to  have  any  sum  not  less  than 
20Z.,  forming  part  of  the  public  stocks  or  funds,  to  which 
she  was  entitled,  made  to  stand  in  her  name  or  intended 
name  as  a  married  woman  entitled  to  her  separate 
use  (e)  ;  and  the  right  to  have  any  fully  paid-up  sliares, 
or  any  debenture  or  debenture  stock,  or  any  stock  of 
any  incorporated  or  joint  stock  company,  to  the  holding 
of  which  no  liability  Avas  attached,  and  to  which  she 
was  entitled,  registered  in  her  name,  or  intended  name, 
as  a  married  woman  entitled  to  her  separate  use  (/) ; 
and  the  right  to  have  any  share,  benefit,  debenture, 
right  or  claim  whatsoever  in,  to  or  upon  the  funds  of 
any  industrial  and  provident  society,  friendly  society, 
benefit  building  society,  or  loan  society,  duly  registered, 
certified  or  enrolled  under  the  Acts  relating  to  such 
societies  respectively,  to  the  holding  of  which  share, 
benefit,  or  debenture  no  liability  was  attached,  and  to 

{n)  Sect.    7  ;    see   Jloicard    v.  Trusts,   19  W.   I"!.  241  ;  Hoicard 

Bank  of  Em/land,  L.  1!.,  19   Ei[.  v.  Bank  of  Emjlnnd,    L.    1!.,    19 

295  ;  Be  Voss,  13  V\\.  D.  oOl.  Kcj.  295.     Ami  see  stats.  40  .V  41 

{h)  Sect.  8  ;  see  Williams  R.  P.  Vict.  c.  51,  s.  19  ;  42  &  43  Vict. 

290  &  n.  (o),  17th  eJ.  c.  43,  s.  10. 

(c)  See  sects.  7  &  8.  (/)  Sect.  4  ;  see  R.  v.  Car- 
id)  Sect.  2.  natic  Bail.  Co.,  L.  K.,  8  Q.  B. 
(e)  Sect.     3 ;    see    Be   ButUti's  299. 

W.P.P.  I    I 
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Avhicli  she  was  entitled,  entered  in  the  Looks  of  the 
society  in  her  name  or  intended  name  as  a  married 
Avoman  entitled  to  her  separate  use  (g).  And  it  was 
declared  that  any  property  so  made  to  stand,  registered, 
or  entered  as  aforesaid,  should  be  deemed  to  be  the 
separate  property  of  such  woman,  and  should  be  trans- 
ferable, and  the  dividends  and  profits  thereof  payable 
as  if  she  were  an  immarried  woman  (It).  The  Act 
further  gave  to  a  married  woman  the  right  to  maintain 
an  action  in  her  own  name  for  the  recovery  of  any 
wages,  earnings,  money,  and  property  by  the  Act 
declared  to  be  her  separate  property,  or  of  any  property 
belonging  to  her  before  marriage,  and  which  her 
husband  should,  by  writing  under  his  hand,  have  agreed 
with  her  should  belong  to  her  after  her  marriao-e  as  her 
separate  property ;  and  gave  to  her  the  same  remedies, 
both  civil  and  criminal,  in  her  own  name,  for  the  pro- 
tection and  security  of  such  property,  as  if  the  same 
belonged  to  her  as  an  unmarried  woman  (i).  But  it 
was  held  that  this  Act  did  not  confer  on  a  married 
woman  any  general  capacity  to  bind  herself  by  contract, 
or  to  hold  property,  independently  of  her  husband,  at 
laiv  {]).  The  Act  rendered  a  wife,  having  separate 
propert}^  liable  to  an  order  of  justices  for  the  main- 
tenance of  her  husband,  if  he  became  chargeable  to 
any  union  or  parish  {h) ;  and  subjected  her  to  the  same 
liability  as  a  Avidow  for  the  maintenance  of  her  chil- 
dren (/). 

Liabilities  of        The  Same  Act  provided  that  a  husband  should  not 
under  Married '^y   reason   of  any  marriage  AS'hich   should  take  place 

Women's         after  the  Act  had  come  into  operation,  be  liable  for  the 
Property 

Acts,  1870 

and  1874.               (^)  Sect.  5.  300,  301. 

(h)  Sects.  3 — 5.  (./)  See  Williams's  Conveyanc- 

{i)  Sect.   11  ;    see  Summers  v.  ing  Statutes,  377 — 382. 

City  Sank,  L.  R.,  9   C.    P.  580  ;  (/.:)  Sect.  13. 

Jessel,   I\L   R.,  Hoicard  v.   Bank  (Z)  Sect.  14. 
England,  L.    R.,  19  Eq.,  295, 
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debts  of  his  Avife  contracted  l)cforc  marriage  (m),  but 
the  wife  should  be  liable  to  be  sued  for,  and  any 
property  belonging  to  her  for  her  separate  use  should 
be  liable  to  satisfy  such  debts  as  if  she  had  continued 
iinmarried  (n).  This  provision  was,  however,  repealed 
by  an  Act  of  187-i,  so  far  as  it  removed  a  husband's 
liability  for  his  wife's  ante-nuptial  debts,  and  as 
respects  marriages  Avhich  should  take  place  after  the 
passing  of  that  Act ;  and  it  was  enacted  that  a  husband 
and  wife  married  after  the  passing  of  that  Act  might 
be  jointly  sued  for  any  such  debt  (o).  But  the  liability 
of  the  husband  in  any  such  action  and  in  any  action 
brought  for  damages  sustained  by  reason  of  any  tort 
committed  by  the  wife  before  marriage,  or  by  reason  of 
the  breach  of  any  contract  made  by  the  wife  before 
marriage  (p),  was  confined  to  the  extent  of  the  assets 
specified  in  the  Act,  namely,  (1)  the  value  of  the 
personal  estate  in  possession  of  the  wife,  which  should 
have  vested  in  the  husband  :  (2)  the  value  of  the 
ehoses  in  action  of  the  wife  which  the  husband  should 
have  reduced  into  possession,  or  which  with  reasonable 
diligence  he  might  have  reduced  into  possession  :  (3) 
the  value  of  the  chattels  real  of  the  wife  which  should 
have  vested  in  the  husband  and  wife  :  (4)  the  value  of 
the  rents  and  profits  of  the  real  estate  of  the  wife  which 
the  husband  should  have  received,  or  with  reasonable 
diligence  might  have  received  :  (5)  the  value  of  the 
husband's  estate  or  interest  in  any  property,  real  or 
personal, which  the  wife  in  contemplation  other  marriage 
with  him  should  have  transferred  to  him  or  to  any  other 

(?»)  See  ante,  pp.  461,  470.  s.  1,  passed  30tli  .Tulj',  1874  ;  sec 

{n)  Stat.  33  &  ^34  Vict.  c.   93,  Dc  Grcuchy  v.    Wills,  4  C.  P.  D. 

R.  12  ;  see /S'rt/w/rr  V.  ,S'«?iac?-,  L.  R.,  362;    Alatihcus    v.     JFhitdc,    13 

ll'Kq.  470; LoitdojKiiulFrovincial  Cli.  D.  811;   Winiainsv.  Mercier, 

Bank  v.  Boyle,  7  Q.  B.  D.  337  ;  10    App.     Gas.     1  ;     Doicne     v. 

Mercier  v.   Williams,  9  Q.   B.  D.  Flctclicr,  21  Q.  B.  D.  11  ;  Axfoni 

337  ;  10  App.  Cas.  1  ;  AVillianis's  v.  Iteid,  22  Q.  B.  D.  548. 
C'onvevaiiciiig  Statutes,  436.  (p)  SeQ  ante,  pp.  470,  471. 

(o)  Stat.  37   &:  38  Yict.  c.  50, 

I  I  2 
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Married 
Women's 
Property 
Act,  1882. 


person  :  (G)  the  value  of  any  property,  real  or  personal, 
which  the  wife  in  contemplation  of  her  marriage  with 
the  husband  should,  with  his  consent,  have  transferred 
to  any  person  with  the  view  of  defeating  or  delaying 
her  existing  creditors  (g).  The  above  mentioned  Acts 
of  1870  and  1874  were  repealed  by  the  Married  Women's 
Property  Act,  1882,  but  without  prejudice  to  any  act 
done  or  right  acquired  while  either  of  the  repealed 
Acts  was  in  force  ;  and  the  liability  of  husbands  married 
before  the  1st  of  January,  1883,  in  respect  of  their 
wives'  ante-nuptial  contracts  and  torts  is  not  affected 
by  such  repeal  (r). 

The  Married  Women's  Property  Act,  1882  (s),  came 
into  operation  on  the  1st  of  Januar}^,  1883  (t),  and 
unlike  the  Act  of  1870,  completely  changed  the  capacity 
of  married  women  with  respect  to  property.  By  this 
Act  (u),  a  married  woman  is  capable  of  acquiring,  hold- 
ing, and  disposing  by  will  or  otherwise  of  any  real  or 
personal  property  (x)  in  the  same  manner  as  if  she  were 
a  feme  sole,  without  the  intervention  of  any  trustee. 
Everv  woman,  who  marries  after  the  commencement  of 
the  Act,  is  entitled  to  hold  and  dispose  of,  as  her 
separate  property,  all  real  and  personal  property  which 
shall  belong  to  her  at  the  time  of  marriage,  or  shall  be 
acquired  by  or  devolve  upon  her  after  marriage  (y). 
Every  woman  married  before  the  commencement  of 
the  Act  is  entitled  to  hold  and  dispose  of,  as  her 
separate  property,  all  real  and  personal  property,  to 
which  her  title  shall  accrue  after  the  commencement 
of  the  Act  (s).     The  general  effect  of  these  provisions 


(q)  See  sects.  2—5  ;  Fear  v. 
Castle,  8  Q.  13.  D.  380. 

(r)  See  stat.  45  &  46  Yict.  c. 
75,  ss.  14,  22  ;  Williams'  Con- 
veyancing Statutes,  pp.  442 — 
444,  449. 

(5)  Stat.  45  &  46  Vict.  c.  75, 
amended  by  56  &  57  Vict.  63. 


(t)  Stat.  45  &  46  Vict.  c.  75,s.25. 

(u)  Sect.  ],  sub-s.  1. 

(x)  Including  things  in  action  ; 
s.  24. 

(y)  Sect.  2. 

(■:)  Sect.  5.  Eeversionnry inte- 
rests given  to  wives  before  the 
Act  but    falling  into  possession 
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is  to  invest  married  women  with  a  special  capacity 
of  acquiring  and  exercising  legal  rights  of  ownership, 
apart  from  their  husbands  {a),  in  respect  of  any  pro- 
perty, which  becomes  their  separate  pro})crty  by  virtue 
of  the  Act  (6) ;  and  to  deprive  a  husband  of  all  his 
common  law  marital  rights  (c)  in  respect  of  any  j^ersonal 
propert}',  which  so  becomes  his  wife's  separate  property, 
except  only  the  right  of  administering  and  succeeding 
to  her  effects,  in  case  she  die  intestate  in  his  life- 
time {d).  It  is,  however,  pz'ovided  (e)  that  nothing  in 
the  Act  contained  shall  interfere  with  or  affect  any 
settlement  or  agreement  for  a  settlement  made  or  to  he 
"made,  whether  before  or  after  marriage,  respecting  the 
property  of  any  married  woman ;  and  the  construction 
placed  upon  this  proviso  is  that  such  settlements  are  to 
have  the  same  effect  as  if  the  Act  had  never  passed. 
Thus,  as  we  have  seen  (/),  it  has  been  held  that  a 
covenant  by  a  husband  alone  contained  in  a  settlement 
made  before  the  Act  to  settle  his  wife's  after-acquired 
property  will  bind  personal  property,  to  which  she  may 
a,fter  the  Act  become  entitled  as  her  separate  property, 
if  not  expressly  given  for  her  separate  use.  And  it  has 
even  been  held  that  an  ante-nuptial  settlement  made 
after  the  Act  by  an  intended  husband  and  infant  wife 
of  her   personal    estate   in    possession  is  to  have  the 

after  the  Act  are  not  their  separate  death;  WiUoclc  v.  Kohle,  h.  Vi., 
propert}^  ;  Ilcid  v.  Eeid,  31  Ch.  7  H.  L.  580.  But  now,  by  the 
D.  402.  effect  of  Stat.  56  k  57  Vict.  c.  63, 
(«)  Cf.  ante,  pp.  460,  461,  468.  s.  3,  the  will  of  a  married  woman 
{h)  See  Re  Price,  28  Ch.  D.  made  during  coverture  is  to  take 
709  ;  Re  Cuno,  43  Ch.  D.  12  ;  effect  as  if  'it  had  been  executed 
deciding  that  a  will  made  by  a  immediately  before  her  death, 
wife  during  coverture  of  her  sepa-  whether  she  had  or  had  not  any 
late  property  was  not  effectual  by  separate  property  at  the  time  of 
virtue  of  the  Act  to  pass  property  making  it,  and  need  not  be  re- 
acquired by  her  after  her  husband's  executed  after  her  husband's  death, 
death.  These  decisions  followed  (c)  Ante,  pp.  461 — 469. 
the  law  laid  down  before  the  Act  {d)  Ante,  ])p.  451,  464,  473. 
in  the  case  of  wills  made  by  wives  (e)  Stat.  45  &  46  Vict.  c.  75, 
of  their  separate  estate  and  not  s.  19. 
re-executed  after  their  husband's  (/)  Ante,  p.  373. 
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same  effect  as  it  would  have  had  at  common  law  {j), 
and  is  therefore  completely  binding  on  the  wife  {It). 


Restraint  on 
anticipation. 


The  Act  of  1882  (i)  is  not  to  interfere  with  or  render 
inoperative  any  restriction  against  anticipation  attached, 
or  to  be  tliereafter  attached  to  the  enjoyment  of  any 
property  or  income  by  a  married  woman.  A  restraint 
or  anticipation  may  therefore  still  be  annexed  to  a  gift 
or  limitation  in  favour  of  a  married  woman  of  the 
capital  or  income  of  any  property,  and  vvill  have  the 
like  effect  as  under  the  previous  law  (/.:).  But  when 
it  is  intended  to  restrain  a  married  w^oman  from 
alienating  any  property  so  given  to  her,  the  corjnis 
or  capital  thereof  should  be  vested  in  trustees,  who 
should  be  directed  to  pay  her  the  income  only,  and 
power  to  anticipate  the  payment  of  either  capital  or 
income  should  be  expressly  withheld  from  her.  For 
if  a  married  woman  were  to  be  invested  with  the  whole 
legal  ownership  of  any  property,  of  which  she  was 
restrained  from  anticipating  the  income,  she  might  be 
enabled  to  dispose  of  her  legal  ownership  to  a  purchaser 
without  disclosing  the  existence  of  the  restraint ;  and 
as  the  restraint  on  wives'  alienation  is  a  provision  of 
equity  and  not  of  law  (l),  it  appears  that,  if  a  purchaser 
Avere  to  obtain  the  legal  ownership  of  the  property  in 
o[0od  faith  without  notice  of  the  restraint,  he  would  bo 
entitied  to  retain  it  (in). 


As  to  the 
interest  of  a 
married 
woman  in 
deposits  in 
banks,  annui- 
ties, stocks, 
and  shaves. 


By  the  Act  of  1882,  all  deposits  in  any  post  office  or 
other  savings  bank,  or  in  any  other  bank,  all  annuities 
granted  by  the  Commissioners  for  the  Reduction  of  the 
National  Debt  or  by  any  other  person,  and  all  sums 
forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  in  the  books  of  the 


(f/)  Ante,  p.  479. 
(h)  IStercns   v.    Trcvor-Garricl', 
1893,  2  Ch.  307.     Scd  quccre. 
(i)  Stat.  45  &  4G  Vict.  c.   7£, 


s.  19. 

{Jc)  Ante,  p.  474. 
(/)  Ante,  p.  474. 
{m)  See  ante,  p.  '26. 
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Governor  and  Company  of  the  Bank  of  England,  or  of 
any  other  bank,  which  at  the  commencement  of  the 
Act  were  standing  in  the  solo  name  of  a  married 
woman,  and  all  shares,  stock,  debentures,  debenture 
stock,  or  other  interests  of  or  in  any  corporation, 
company,  or  public  body,  municipal,  commercial,  or 
otherwise,  or  of  or  in  any  industrial,  provident,  friendly, 
benefit,  building,  or  loan  society,  which  at  the  com- 
mencement of  the  Act  were  standing  in  her  name  {i}), 
are  to  be  deemed,  unless  and  until  the  contrary  be 
shown,  to  be  the  separate  property  of  such  married 
woman  {<>).  Any  similar  property,  wdiich  after  the 
commencement  of  the  Act  shall  be  allotted  to  or  made 
to  stand  in  tiie  sole  name  of  any  married  woman  shall 
be  deemed,  unless  and  until  the  contrary  be  shown, 
to  be  lier  separate  property,  in  respect  of  which  so 
far  as  any  liability  may  be  incident  thereto  her  separate 
estate  shall  alone  be  liable.  But  nothing  in  tlie  Act 
shall  require  or  authorize  any  corporation  or  joint  stock 
company  to  admit  any  married  woman  to  be  a  holder 
of  any  shares  or  stock  therein  to  wdiich  any  liability 
may  be  incident,  contrary  to  the  provisions  of  any  Act 
of  Parliament,  charter,  bye-law,  articles  of  association, 
or  deed  of  settlement  regulating  such  corporation   or 

company  {}>).     Like  provisions  are  made   with  respect  Investments 

•      -1  ,         ,     ,1  1       i-  ji      in  joint  names 

to  any  sniiilar  property  at  the  commencement  oi  the  of  manied 

Act,  or  afterwards  standing  or  made  to   stand  in  the  ^™"^'^'^ ''^'"^ 

°       .    .  .  others. 

name  of  any  married  woman  jointly  with  any  persons 

or  person  other  than  her  husband  (q).  And  it  shall  not  be  Husband  need 

necessary  for  the  husband  of  any  married   woman,  hi  "^"^j^'l^fg"  "^ 

respect  of  her  interest,  to  join  in  the  transfer  of  any 

such  property  as  aforesaid,  standing  in  her  name  either 

solely  or  jointly  with  any  other  person  or  persons  not 

being  her  husband  (r). 

(vi)  See  a)ite,  jip.  481.  482.  (j))  Sect.  7. 

(o)  Stat.  45  k   46   Vict.  c.  75,  (q)  Sect.  8. 

s.  6.  {■)■)  Sect.  d. 


488  OF   PERSONAL  ESTATE  GENERALLY. 

Contracts  by,        By  the  same  Act,  a  married  woman  shall  be  capable 
actions  by  and  ^  euteriDcr  into  and  rendering  herself  liable  in  respect 

against,  and.  o  ° 

liabilities  of     of  aud  to  the  extent  of  her  separate  property  on  any 

women*!  contract,  and  of  suing  and  being  sued,  either  in  contract 

or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a 
feme  sole,  and  her  husband  need  not  be  joined  with  her 
as  plaintiff  or  defendant,  or  be  made  a  party  to  any 
action  or  other  legal  proceeding  brought  by  or  taken 
against  her  ;  and  any  damages  or  costs  recovered  by 
her  in  any  such  action  or  proceeding  shall  be  her 
separate  property  ;  and  any  damages  or  costs  recovered 
against  her  in  any  such  action  or  proceeding  shall  be 
payable  out  of  her  separate  property,  and  not  other- 
wise (s).  According  to  the  judicial  construction  of  this 
enactment,  a  married  woman  is  not  thereby  enabled  to 
render  herself  liable  on  any  contract  otherwise  than  in 
respect  and  to  the  extent  of  her  separate  property  (t). 
Consequently,  although  a  breach  of  a  wife's  contract  to 
pay  money  or  a  judgment  against  her  for  breach  of  her 
contract  made  under  the  Act  will  result  in  a  debt  (u) 
due  from  her  (a?),  she  does  not  incur  thereby  the  same 
personal  liability  to  pay  as  is  incumbent  on  an  indebted 
man  or  single  woman.  She  cannot  therefore  be 
imprisoned  under  the  Debtors  Act,  1869  (y),  for  failure 
to  satisfy  any  such  judgment  (z).  Nor  is  she  liable 
to  be  made  bankrupt  by  reason  of  any  such  debt  or 
judgment  («) ;  except,  by  special  provision  of  the  Act, 
in  the  case  of  her  carrying  on  a  trade  separately  from 
her  husband  (h).     Under  such  a  judgment,  it  was  held, 

(s)  Sect.   1,  sub-s.   2.     See   as  25  Q.  B.  D.  467  ;  PcUon  Bros.  v. 

to  torts  against  a  wife  :    Weldon  Harrison  (No.  2),  18S2,  1  Q.    B. 

V.    B^inslow.   13  Q.   B.   D.   784  ;  118  ;    Ladij   Aylcsford   v.    Great 

Weldon  v.  Dc  Bathe,  14  Q.  B.  D.  Western  Ry.    Co.,  1892,  2  Q.  B. 

339  ;  Lowe  v.  Fox,  15   Q.  B.    D.  62(3. 

667.  (y)  '^^^f''',  P-  193. 

(t)  Scott  V.  Morleij,  20  Q.  B.  D.  {z)  Scott  v.  Morley,  20  Q.  B.  D. 

120.  120. 

{u)  Ante,  pp.  30,  140,  183.  («)  Re  Gardiner,  20  Q.   B.  D. 

\x)  See  Hulthy  v.  Hodgson,  24  249. 

Q.  B.  D.  103  ;  Jay  v.  Robinson,  (h)  Ante,  p.  224. 
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execution  should  only  issue  against  the  wife's  separate 
property  ;  and  as  the  Act  is  not  to  interfere  with  any 
restriction  against  anticipation  (c),  it  was  held,  by 
analogy  to  the  previous  law  respecting  a  wife's  general 
engagements  (d),  that  the  separate  property  which 
could  be  taken  to  satisfy  a  wife's  liability  upon  her 
contract,  must  be  limited  to  that  to  which  she  was 
entitled  without  restraint  on  anticipation  (e).  It  was 
further  held,  that  a  wife  could  not  be  made  liable 
under  the  Act  of  1882  in  respect  of  any  contract,  unless 
she  had  some  separate  property  to  which  she  was 
entitled  without  restraint  on  anticipation,  at  the  time 
Avhen  she  made  the  contract  (/).  But  in  this  last 
respect  the  law  has  been  altered  by  an  Act  of  1893  {(j) 
providing  that  every  contract  thereafter  entered  into 
by  a  man-ied  woman,  otherwise  than  as  agent,  shall  be 
deemed  to  be  a  coiitract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  property,  whether 
she  is  or  is  not  in  fact  possessed  of  or  entitled  to  any 
separate  property  at  the  time  when  she  enters  into 
such  contract.  And  such  contract  shall  bind  all 
separate  property  which  she  may  at  that  time  or  there- 
after be  possessed  of  or  entitled  to,  and  shall  also  be 
enforceable  by  process  of  law  against  all  property  which 
she  may  thereafter,  while  discovert,  be  possessed  of  or 
entitled  to ;  provided  that  these  amending  enactments 
shall  not  render  available  to  satisfy  any  liability  or 
obligation  arising  out  of  such  contract  any  separate 
property  which  at  that  time  or  thereafter  she  is 
restrained    from    anticipating.     The    same    Act   gives  Costs  against 

iurisdiction  to  the  Court,  before  which  any  action  or  '"-^"led 
J  '  "^  women. 

(c)  Ante,  p.  486.  ^(xrr/sojt  (No.  1),  1891,  2  Q.B.  422. 

(d)  Ante,  p.  476.  (g)  Stat.  .56  &;  57  A'iet.  c.  63, 
(c)  Scott   V.    Morlcy,   iibi  sup ;       s.  1  ;  passed  5tli  Deo.   1893  ;  re- 

Pclton  Bros.  v.  Harrison  (No.  1),  placing  witli  amendments  45  k  46 

1891,  2  Q.  B.   422  ;  Hood  Barrs  Vict.  c.  75,  s.  1,  sub-ss.  3,  4,  the 

V.  Cathcart,  10  Times  L.  R.  541.  latter  of  which  provided  that  a 

(/)  PaUiscr  v.  Gurncy,  19    Q.  wife's   contract   should   bind    all 

B.    D.    519;    Leak  v.    Driffield,  separate     property      which     she 

24  Q.  B.  D.   98  ;  Pelton  Bros.  v.  might  acquire  after  the  contract. 
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proceeding  instituted  by  a  woman,  or  by  a  next  friend 
on  her  behalf  is  pending,  to  order  payment  of  the  costs 
of  tlie  opposite  party  out  of  property  which  is  subject 
to  a  restraint  on  anticipation,  and  to  enforce  suck 
payment  by  the  appointment  of  a  receiver  and  the 
sale  of  the  property  or  otherwise  as  may  be  just  {It). 

The  Act  of  1882  also  gives  to  every  married  woman 
the  same  civil  and  criminal  remedies  against  all  persons, 
including  her  husband,  for  the  protection  and  security 
of  her  own  separate  property,  as  if  such  property 
belonged  to  her  as  a.  feme  sole  :  provided  that,  except  as 
aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue 
the  other  for  a  tort  ;  and  provided  that  no  criminal 
proceeding  shall  be  taken  by  any  wife  against  her 
husband  by  virtue  of  this  Act  while  they  are  living 
together,  as  to  or  concerning  any  property  claimed  by 
her,  nor  while  they  are  living  apart,  as  to  or  concern- 
ing any  act  done  by  the  husband  while  they  were 
living  together,  concerning  property  claimed  by  the 
wife,  unless  such  property  shall  have  been  wrongfully 
taken  by  the  husband  when  leaving  or  deserting,  or 
about  to  leave  or  desert,  his  wife  {i).  The  Act 
makes  a  married  woman  having  separate  property 
liable  to  an  order  of  justices  in  petty  sessions  for  the 
maintenance  of  her  husband  out  of  such  separate 
property,  if  he  becomes  chargeable  to  any  union  or 
parish  {k)  ;  and  subjects  her  to  all  such  liability  for 
the  maintenance  of  her  children  and  grandchildren  as 
the  husband  is  by  law  subject  to  (l). 

Wife's  ante-          By  the  same  Act  (m)  a  woman  after  her  marriage 

nuptial  debts 

siud  liabilities.       (A)  Stat.   56  &  57  Virt.  c.  (33,  eacli    other    in    any    proceedinsc 

.s.  2,  amending  the  law  laid  down  thereby   autliui'ized  ;  see  also  47 

in  lie  Glanvlll,  ai  Ch.   D.   532  ;  Yict.  c.  14. 

Cox  \.  Bennett,  \i'd\,  I   Ch.  617  ;  (Z;)  Sect.    20;    see   AVilliams's 

seeReLumlcij,  10  Times  L.  1!.  544.  Conveyancing  Statutes.  44S,  449. 

(i)  Stat.  45  &   46  Vict.  c.    75,  [1)  Sect,  21  ;  see  ibid.,  p.  449, 

s.  12,  wliich  makes  husbands  and  and  n.  (h). 

wives  competent  witnesses  against  {m)  Sect.  13. 
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shall  coDtinue  to  be  liable  in  respect  and  to  the  extent 
of  her  sepai'ate  property  for  all  debts  contracted,  and 
all  contracts  entered  into  or  wrongs  committed  by  her 
before  her  marriage,  including  any  sums  for  which  she 
may  be  liable  as  a  contributory,  either  before  or  after 
she  has  been  placed  on  the  list  of  contributories,  under 
and  by  virtue  of  the  Acts  relating  to  joint  stock  com- 
panies;  and  she  maybe  sued  for  any  such  debt  and 
for  any  liability  in  damages  or  otherwise  under  any 
such  contract,  or  in  respect  of  any  such  wrong  ;  and  all 
sums  recovered  against  her  in  respect  thereof,  or  for 
any  costs  relating  thereto,  shall  be  payable  out  of  her 
separate  property;  and,  as  between  her  and  her 
husband,  unless  there  be  any  contract  between  them 
to  the  contrary,  her  separate  property  shall  be  deemed 
to  be  primarily  liable  for  all  such  debts,  contracts,  or 
wrongs,  and  for  all  damages  or  costs  recovered  in 
resj^ect  thereof :  Provided  always,  that  nothing  in  this 
Act  shall  operate  to  increase  or  diminish  the  liability 
of  any  woman  married  before  the  commencement  of 
this  Act  for  any  such  debt,  contract,  or  wrong,  as  afore- 
said, except  as  to  any  separate  property  to  which  she 
may  become  entitled  by  virtue  of  this  Act,  and  to 
which  she  would  not  have  been  entitled  for  her 
separate  use  under  the  Acts  thereby  rejDealed  or  other- 
wise, if  this  Act  had  not  passed.  No  restriction 
against  anticipation  contained  in  any  settlement  or 
agreement  for  a  settlement  of  a  woman's  own  property 
since  the  Act  made  or  entered  into  by  herself  shall 
have  any  validity  against  debts  contracted  by  her 
before  marriage  ()?).  And  no  settlement  or  agreement 
for  a  settlement  shall  have  any  greater  force  or  valiJitv 
against  creditors  of  a  married  woman  than  a  like 
settlement  or  agreement  made  or  entered  into  by  a 
man  would  have  against  his  creditors  (o). 

(n)  Sect.  19  ;  Jay  v.  Eohinsoi},  (o)  Sect.  19  ;  nee  aii/c,  ]>p.  37;", 

25  Q.  B.  D.  467.  37G. 
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Married 
woman 
executrix 
or  trustee. 


The  Act  of  ]882  expressly  empowers  a  married 
woman  who  is  an  executrix,  administratrix  or  trustee, 
either  alone  or  jointly,  to  sue  and  be  sued  and  to 
transfer  any  such  annuity,  deposit,  stock,  shares  or 
other  property  as  before  mentioned  (p),  in  that  charac- 
ter, without  her  husband,  as  if  she  were  a  feme  sole  (q). 
A  wife  is  enabled  by  means  of  the  power  of  contracting 
conferred  by  the  Act  (r)  to  accept  any  trust  or  the 
office  of  executrix  or  administratrix  without  her 
husband's  consent  or  concurrence  (s) ;  and  the  pro- 
visions of  the  Act  as  to  wives'  liabilities  extend  to  all 
liabilities  by  reason  of  any  breach  of  trust  or  devas- 
tavit (t)  committed  by  any  wife  either  before  or  after 
her  marriage ;  and  her  husband  shall  not  be  subject  to 
such  liabilities  unless  he  has  acted  or  intermeddled  in 
the  trust  or  administration  (u). 


Succession  to 
wife's  goods 
on  her  death. 


If  a  wife  should  bequeath  her  separate  personal 
property  by  will  (a;),  her  executor  will  take  it  subject 
to  all  such  liabilities  as  she  herself  would  have  been 
bound  to  satisfy  thereout  (y).  And  upon  the  execution 
by  a  wife  of  a  general  power  of  appointment  by  will, 
the  property  appointed  is  made  subject  to  her  debts  (0) 
and  other  liabilities  in  the  same  manner  as  her  own 
separate  estate  (a).  If  a  wife  should  die  intestate 
leaving  any  separate  personalty,  her  husband  will 
become  entitled  thereto,  as  to  her  chattels  real  and 
choses  in  possession  in   his  marital  right  without  the 


(;;)  Ante,  pp.  486,  487. 

(q)  Sect,  18. 

(r)  Ante,  p.  488. 

(s)  Sect.  24  ;  Thrclfall  v. 
Wilson,  8  P.  D.  18  ;  In  the  goods 
of  Ay  res,  ib.  168. 

(t)  A  devastavit  is  the  name 
given  in  hiw  to  any  wasting  of 
the  assets  of  a  testator  or  intestate, 
for  which  the  executor  or  ad- 
ministrator is  responsible  ;  2 
Wms.  Exors.  Ft.  4,  Bk.  2,  Ch.  2, 
§2. 


(u)  Sect.  24  ;  see  Williams's 
Conveyancing  Statutes,  460 — 
463. 

{x)  Ante,  p.  484. 

(?/')  Stat.  45  &  46  Vict.  c.  75, 
s.  23. 

[z)  See  ante,  p.  488,  and  cases 
cited  in  n.  (.c)  thereto. 

(a)  Sect.  4  ;  see  Williams's 
Conveyancing  Statutes,  419 — 421 ; 
lie  Roper,  39  Ch.  D.  482  ;  lie  De 
Burgh  Lawson,  41  Ch.  D.  668  ; 
Re  Ann,  1894,  1  Ch.  549. 
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necessity  of  taking  out  administration  to  her  (b),  and 
as  to  her  choses  in  action  on  taking  out  administra- 
tion to  her  as  under  the  previous  law  (r).  But  he  will 
take  any  such  personalty  subject  to  all  the  liabilities 
which  she  would  have  been  bound  to  satisfy  there- 
out (d). 

A  husband  married  after  the   commencement  of  the  Li.'ibility  of 
Act  of  1882  is  liable  for  the  debts  of  his  wife  contracted,  jnanied  after 
and  for  all  contracts   entered   into  and    wrongs    com-  ^^^^  ^'^^'  ^^'if«'* 
mitted  by  her,  before  marriage,  including  any  liabilities  contracts  ami 
to  which  she  may  be  so  subject  under  the  Acts  relating  "'^''"J^*- 
to  joint  stock  companies  as  aforesaid,  to  the  extent  of 
all  property  whatsoever  belonging  to  his  wife  which  he 
shall    have    acquired   or  become    entitled   to   from  or 
through  his  Avife,  after  deducting  therefrom   any  pay- 
ments made  by  him,  and  any  sums  for  which  judgment 
may  have  been  bond  jide  recovered  against  him  in  any 
proceeding  at  law,  in  respect  of  any  such  debts,  con- 
tracts,  or   wrongs  ;    but  not  further  or   otherwise  (e). 
Such  a  husband  may  be  sued,  in  respect  of  any  contract  Suits  for 

or  wrong  made  or  done   bv  his  wife  before  marriafje,  f.'^^^;""P*'^^ 

°  ..."  °      liabilities, 

either  alone  or  jointly   with    her  ;    but  if  not  found 

liable,    he    shall    have    judgment    for    his     costs    of 

defence  (/).     If  in  any  such  action  against  husband 

and  wife  jointly  it  appears  that  the   husband  is  liable 

for  the  debt  or  damages  recovered,  or  any  part  thereof, 

the  judgment  to  the   extent  of  the  amount  for  which 

the  husband  is  liable  shall  be  a  joint  judgment  against 

the  husband  personally  and  against  the  wife  as  to  her 

separate  property  ;  and  as   to  the  residue,  if  anj'-,   of 

such    debt   and    damages,   the  judgment    shall    be    a 

(h)  Surman  v.   Wharton,  1891,  1891,  1  Q.  13.  491. 

1  Q.  B.  491.          _  ((')  Stat.    4")  &  46  A'ict.  c.   75, 

(c)  Re  Lambert's  Estate,  39  Ch.  s.  14  ;  see  "Williams's  Coiiveyauc- 

D.  626  ;  ante,  pp.  464,  473.  ing  Statutes,  pp.  44-2—444. 

{d)  Stat.    45  &  46  Vict.  c.  75,  (/")  Sect.    15  ;  Beck  v.  Pierce, 

s.    23 ;     Surman    v.     Wharton,  23  Q.  B.  D.  316. 
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Husband's 
liability  for 
■wife's  torts 
committed 
during  mar- 
riage. 


separate  judgment  against  the  wife  as  to  hev  separate 
property  only  (rj).  The  liability  of  husbands,  who  were 
married  before  the  year  1883,  in  respect  to  their  wives' 
ante-nuptial  contracts  and  wrongs  is  still  regulated  by 
the  previous  law  (It).  It  has  been  held  that  a  husband 
(whatever  be  the  date  of  his  marriage)  is  still  liable  to 
be  sued  jointly  with  his  wife  in  respect  of  an}'  tort 
committed  by  her  duritir/  the  marriage  (/).  Some 
remarks  upon  this  decision  will  be  found  in  the 
Appendix  (k). 


Loans  by 
wife  to  hus- 
band. 


Fraudulent 
investments 
with  money 
of  husband. 


By  the  Act  of  1882  (l)  any  money  or  other  estate 
of  the  wife  lent  or  entrusted  by  her  to  her  husband  for 
the  puqoose  of  any  trade  or  business  carried  on  by  him, 
or  otherwise,  shall  be  treated  as  assets  of  her  husband's 
estate  in  case  of  his  bankruptcy,  under  reservation  of 
the  wife's  claim  to  a  dividend  as  a  creditor  for  the 
amount  or  value  of  such  money  or  other  estate  after, 
but  not  before,  all  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied.  Investments  in  any  such 
deposit,  annuity,  stock,  shares  or  other  property  as 
aforesaid  (tn),  made  by  a  married  woman  by  means  of 
moneys  of  her  husband,  without  his  consent,  may  be 
ordered  to  be  transferred  or  paid  to  the  husband  ;  and 
nothing  in  this  Act  contained  shall  give  validity,  as 
against  creditors  of  the  husband,  to  any  gift,  by  a 
husband  to  his  wife,  of  any  propert3%  which,  after  such 
gift,  shall  continue  to  be  in  the  order  and  disposition  or 
reputed  ownership  of  the  husband  {n),  or  to  any  deposit 
or  other  investment  of  moneys  of  the  husband  made  by 
or  in  the  name   of  his  wife  in  fraud   of  his  creditors  ; 


(g)  Sect.  15.  See  Williams's 
Conveyancing  Statutes,  pp.  407 — 
410,  432,  439—441,  443. 

(A)  See  sects.  14,  22  ;  ante,  pj). 
470,  471,  482—484. 

(t)  Seruka    v.    Kitlcnlurcj,    17 


Q.  B.  D.  177. 

(k)  Appendix  (D),  2iost. 

{I)  Sect.  3. 

(-/«)  See  sects.   6 — 9,  ante,   pp. 
486,  487. 

(/t)  See  ante,  p.  237. 
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but    any   moneys    so    deposited    or    invested    may   be 
followed  as  if  this   Act  had  not  passed  (o).     A   wife  Criminal  i-ro- 
doing    any    act   with    respect   to    any  property  ot  nor  .^„.,i„st  wife 
husband,  which,  if  done  ])y  the  husband  with  respect  to  1^3'  h"«baiKl. 
property  of  the  wife,  would  mahe  the  husband  liable  to 
criminal  proceedings  by  the  wife  under  this  Act,  shall 
in  like  manner  be  liable  to  criminal  proceedings  by  her 
husband  (n).     In  any  (luestion  between  husband  and  i)iicstioiis 

\         .  ^  .  r  ^  -ii         between  hus- 

wife as  to  the  title  to  or  possesion  ot  property,  either  i,^^,„|  .^,jj  ^vife 

party,  or  any   such  bank,  corporation,  company,  public  as  to  F|^^.PJ^'|^y 
body,  or  society  as  aforesaid  {q)   in  whose  books  any  in  a  sunnnury 
stocks,  funds,  or  shares  of  either  party  are  standing,  ^^"J'* 
may  apply  by   summons   or  otherwise  in  a  summary 
way   to  any  judge  of  the  High  Court  of  Justice    in 
England  or  in  Ireland,  according  as  such  property  is  in 
England  or  in  Ireland,  or  (at  the   option  of  the  appli- 
cant irrespectively  of  the  value   of  the  property  in  dis- 
pute) in  England  to  the  judge   of  the  County  Court  of 
the  district,  or  in  Ireland  to  the   chairman  of  the  Civil 
Bill  Court  of  the  division  in  which  either  party  resides, 
and   such   order    may  be    made   with    respect    to    the 
property  in  dispute,  and  as  to  the  costs  of  the  applica- 
tion as  the  judge  thinks  lit  (r). 

When  husband   and   wife   are   living   together,  the  Husband's 
management  of  the  household  is    very  commonly  in-  Jo^^jtracts"" 
trusted  to   the  wife.     And  in   such  cases  the   wife  is  made  by  lu.> 
generally  authorized  by  the  husband  to  purchase  articles 
of  household  or  family  use,  and  to  act  as  his  agent  in 
making  such  purchases.     The  husband,  like  any  other 
principal,  is  hable  in  respect  of  all  contracts,  wdiich  he 
may  have  authorized  his  wife  to   make  on  his  behalf: 

(o)  Sect.    10.     See    AVilliams's  against   a   wife,    tlie   husband   is 

Conveyancing  Statutes,  391,  392,  made  a  competent  witness. 

428.  iq)  See   sects.  6 — 9,    ante,   jip. 

(;))  Sect.  16  ;  see  sect.  12,  antr,  4Stj,  487. 

p,  490.     By  Stat.  47  Vict.  c.  14,  (r)  Sect.  17. 
in  any  sucli  criminal  proceedings 
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but  lie  is  not  liable  in  respect  of  contracts  v/hich  his 
wife  may  have  made  without  his  authority  (s).  When, 
therefore,  a  husband  is  sued  in  respect  of  a  contract 
made  by  his  wife,  the  principal  question  to  be  deter- 
mined, is  whether  he  gave  her  authority  to  contract  on 
his  behalf.  This  is  a  question  of  fact  for  a  jury  (t). 
This  question  may  be  decided  upon  evidence  that  the 
husband  expressly  authorized  his  wife  so  to  contract ; 
or  else  it  may  be  imjdied  from  the  circumstances  of  the 
case,  that  the  wife  was  invested  with  such  an  authority. 
As  a  general  rule,  when  an  action  is  brought  against 
any  man  upon  a  contract  made  by  his  agent,  the  onus 
of  proving  that  the  contract  was  made  by  the  agent,  as 
agent  for  and  by  the  authority  of  the  principal,  lies 
on  the  party  who  brings  the  action  (u).  But  an  im- 
portant exception  to  this  rule  occurs  in  the  case  of 
actions  against  husbands  on  contracts  made  by  their 
wives.  For  since  the  husband  is  bound  to  maintain  the 
wife  and  to  supply  her  with  necessaries  suitable  to  her 
station  in  life  {x),  when  they  are  living  together,  a 
presumption  arises  that  the  wife  has  the  husband's 
authority  to  pledge  his  credit  for  the  purchase  of 
necessary  articles  of  household  or  family  use  in  a 
manner  and  to  an  extent  which  is  usual  among  people 
of  the  same  station  in  life.  So  that  in  actions  against 
the  husband  upon  the  wife's  contract,  if  it  be  proved 
that  the  husband  and  wife  were  living  together,  and 
that  the  wife  contracted  for  the  purchase  of  such  neces- 
saries, the  onus  is  upon  the  husband  to  adduce  evidence 
to  rebut  this  presumption.     And  it  will  be  rebutted  if 


(.9)  7.   N.   B.  120,  G.  ;  Mcmhy  9  Car.  &  P.  643  ;  Lane  v.   Iron- 

V.  Scott,  1   Sid.   109,    120  -,8.0.,  vionqcr,  13   M.  &  W.  368  ;  Reid 

2   Smith,   L.   C.  ;  FAlicringion  v.  v.   fmklc,  13  C.  B.  627. 
Parrott,   1   Salk.    118  ;  Montague  (u)  See  Montcujuc  v.  Benedict, 

V.  Benedict,  3  B.  &  C.  673  ;  Jolly  3   B.  &  C.  631  ;  Brady  v.  Todd, 

V.  Rcca,   15    G.    B.    N.    S.    628  ;  9  C.  B.,  N.  S.  592,  605  ;  Phillip- 

Dehenhnm  v.  Mellon,  5  Q.  B.  D.  son  v.  Ilaytcr,  L.  E.,  6  G.  P.  38. 
394  ;  6  App.  Gas.  24.  {x)  Ante,  p.  471. 

{t)  See   Freestone    v.    Butcher, 


OF   THE   MUTUAL   RIGHTS   OF   HUSBAND   AND   WIFE.  407 

he  prove  that  he  forbade  his  wife  to  pledge  his  credit, 
or  that  she  was  otherwise  sufficiently  supplied  with 
such  necessaries  or  with  money  for  their  purchase  (tj). 
The  presumption  in  question  can  only  arise  with  regard 
to  necessaries  ;  and  the  question,  what  arc  necessaries  ? 
is  in  each  case  one  of  fact  for  a  jury  (;:).  But  the 
husband  will,  of  course,  be  liable  in  respect  of  contracts 
made  by  his  wife  for  the  purchase  of  articles  which  are 
not  necessaries,  if  the  party  who  seeks  to  charge  him 
can  prove  that  she  was  authorized  so  to  contract  on  his 
behalf  (a).  The  husband  may  also  be  made  liable  on 
contracts  made  by  his  wife,  because  he  held  her  out  as 
his  agent  (b).  For  instance,  if  the  husband  should  have 
been  in  the  habit  of  paying  tradesmen's  bills  for  articles 
purchased  by  his  wife,  and  should  then  revoke  the 
authority  given  to  his  wife  to  pledge  his  credit,  he  may 
be  made  liable  to  pay  for  articles  subsequently  ordered 
by  his  wife,  unless  the  tradesmen  should  have  had 
notice  that  the  wife's  authority  was  revoked  (c). 

The  husband  is  of  course  liable  in  respect  of  all  con-  wiien  Ims- 
tracts  made  by  his  wife  on  his  behalf  by  his   authority  ^""ll  '''.'"^  ^"'^'' 

,.,,..  ^  "^  are  living 

while  they  are  living  apart,  as  well  as   on  contracts  so  apart. 

made  while  they  are  living  together.  But  when  the 
husband  and  wife  are  living  apart,  there  is  no  presump- 
tion of  the  husband's  assent  to  the  wife's  contracts  for 
procuring  necessaries  ;  so  that  the  onus  lies  on  the  per- 
son, who  seeks  to  charge  the  husband,  to  prove  that  the 
husband  authorized  the  wife  to  contract  on  his  behalf, 
or  to  prove  circumstances  which  import  the  husband's 
liability  ((/).  For  under  certain  special  circumstances 
the  husband  is  liable  upon  contracts  made  by  the  wife, 

{y)  Jolbi    V.   Rccs ;    Dehcnham  3  B.  &  C.  631. 

V.    Mellon,    iihi    sup.  ;    see    also  {b)  Cf.  a)Ue,  p.  400. 

lieneaux  v.  Teaklc,  8  Ex.  680.  (c)  See     Drew     v.     JVinvi,     4 

{z)  See  the  cases  cited  in  notes  Q.  B.  I).  661. 

(s),  {()  above  ;  and  Phillipson  v.  (rf)  Mainwaring  v.   Leslie,   M. 

Hayter,  L.  R.,  6  C.  P.  38.  k  SI.    18;    Clifford  v.   Lafon,    3 

[a)  See   Petty   v.   Anderson,    3  Car.    &    P.     15  ;       Johnston     v. 

Bing.  170  ;  Montaguex.  Benedict,  Sumner,  3  H.  &  N,  261. 

W.P.P.  K    K 
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even  though  he  should  have  expressly  forbidden  her  to 
pledge  his  credit,  or  given  notice  toothers  that  he  would 
not  be  answerable  on  her  contracts.     Thus,  if  the  hus- 
band desert  the  wife,  or  turn  her  out-of-doors,  or  treat 
her  so  cruelly  that  she  is  compelled  to  leave  him,  she 
has  a  right,  consequent  upon  his  obligation  to  maintain 
her  (c),  to  pledge  his  credit  for  procuring  necessaries 
Necessaries,     suitable  to  her  station  in  life  (/).     In  such   cases  it 
appears  that  "  necessaries  "  will  include  all  such  things 
as  it  is  reasonable  that  the  wife  should  have  under  the 
circumstances  {g).     The  husband  may,  however,  absolve 
himself  from  liability  in  respect  of  contracts  made  by 
his  wife  for  necessaries  under  the  special  circumstances 
described  by  proving  that  she  is  possessed  of  means, 
derived  either  from  an  allowance  made  by  him  or  from 
separate  estate  or  property  of  her  own,  sufficient  to  sup- 
ply her  with  everything  she  can  reasonably  require  iji). 
In  such  cases  the  sufficiency  of  the  wife's  means  is  a 
question  of  fact  for  a  jury(0.     If  the  wife  leave  the 
husband  against  his  will  and  without  the  excuse  of 
cruelty  on  his  part,  or  if  the  husband  and  wife  separate 
by  consent,  she  has  no  right  to  pledge  his  credit  Avith- 
out  his  authority  {h).     When  husband  and  wife  agree 
to  live  apart,  he  may  of  course  expressly  authorize  her 
to  contract  on  his  behalf,  or  such  an  authority  may  be 
implied   from  the  circumstances  of  the  case  (I).     But 

(c)  Anfc,  p.  471.  Stark.  N.  P.  86  ;  Holder  v.  Cove, 

(/)   Thompson    V.    Harvey,    4  3  Car.  &  K.  437  ;  Pollock,  C.  B., 

Eurr.  2177  ;  BouUon  v.  Prentice,  Johnston  v.   Sumner,  3  H.  &  N. 

2  Str.  1214  ;  Honliston  v.  Smyth,  261,  266. 

3  Bing.  127  ;  Hunt  v.  De  Bloc-  {i)  See  tlie  same  cases  :  and 
(juierc,  5  Bing.  550  ;  Bazeley  v.  see  Baker  v.  Sampson,  14  C.  B., 
Forder   L.    R.,  3  Q.  B.  559,  562  ;       N.  S.  383  ;  Eastland  v.  Burchell, 

Wilson  V.   Glossop,   20  Q,   B.  D.  3  Q.  B.  D.  432,  436. 

379.     And  see  Dcare  v.  Souttcn,  (k)  Manhy  v.  Scott,  1  Sid.  109  ; 

L.  R.,9  Eq.  151.  Johnston  v.  Sumner,  3  H.  &  N. 

(f/)'  See  IVilson  v.  Ford,  L.  E..  261,  266—268  ;  Eastland  v.  Bur- 

?,    Ex.    63  ;    Bazeley   v.    Forder,  chcll,  3  Q.  B.  D.  432. 

L.    R.,  3    Q.   B.  559,    563,    564  ;  {I)  See   Emmett   v.    Norton,   8 

Ottaway  v.  Haviillon,  3  C.  T.  D.  Carr.    &    P.    506,    511;    Pollock, 

393,401.  C.  B.,  Johnston  v.  Suynner,  3  H. 

\h)  See  Liddloxu  v.   Wilmot,  2  k  N.  261,  2G7. 
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such  an  autlioi'ity  cannot  be  implied  when  the  husband 
and  wife  have  agreed  to  separate  upon  terms  which  tlie 
husband  has  observed,  and  one  of  the  terms  is,  that  the 
wife  shall  not  pledge  her  husband's  credit  (?«). 

As  the  Married  Women's  Property  Act,  1882  (n), 
•does  not  absolve  a  husband  from  the  obligation  of 
maintaining  his  wife  (o),  it  does  not  appear  that  that 
statute  takes  away  the  presumption  of  the  husband's 
assent  to  his  wife's  contracts  for  necessaries  while  they 
are  living  together,  or  the  husband's  liability  in  case  he 
desert  or  turn  away  his  wife,  or  compel  her  to  leave 
him  (p).  It  may  be  remarked,  however,  that,  since  the 
Act  took  effect,  the  wife  herself  may  be  sued  upon  con- 
tracts made  by  her  ;  which  was  not  possible  before  (q). 
And  it  appears  that,  if  she  be  so  sued,  the  onus  lies 
upon  her  to  prove  that  she  contracted  as  agent  for  and 
by  the  authority  of  her  husband,  and  not  with  intent 
to  bind  her  separate  property  (r). 

The  ecclesiastical  courts,  which,  as  we  have  seen  (s),  jLitrimonial 
formerly  had  jurisdiction  in  causes  relating  to  the  ^^^^'^^^ 
validity  of  a  Avill  or  the  administration  of  the  effects  of 
an  intestate,  also  had  jurisdiction  over  matrimonial 
■causes.  Of  these  the  principal  were  suits  for  the 
restitution  of  conjugal  rights,  or  to  compel  a  husband 
or  wife,  who  had  withdrawn  from  cohabitation  with  the 
other,  to  return  thereto  ;  suits  for  nullity  of  marriage, 
where  the  marriage  was  either  void,  as  in  the  case  of 

{m)  Biffinv.  £ignell,7  R.  &.'N.  Vict.    c.  52,   a  manied   woman, 

877  ;    Eastland    v.    Burchcll,     3  who   has    been   deserted   by  her 

Q.  B.  D.  4*^2.    As  to  the  case  of  husband,  may  summon  him  before 

a    separation    by    agreement,    of  two  justices  in  ]ietty  sessions  or  a 

which  the   husband  has  not  ob-  stipendiary  magistrati'  and  obtain 

served   tiie    terms,   see   Ozard   v.  an   order  for    liini    to    pay  her  a 

Darnford,  1  Selwyn,   N.   P.  229,  weekly  sum  not  exceeding  2/.  for 

13th  ed.  ;  A^urse  v.  Craiij,  2  Bos.  her  support. 

k,  P.,  X.  R.  148.  ((/)  SeefT/ite,  pp.  476,  488. 

{n)  Stat.  45  &  4C  Yict.  c.  75.  (/■)  ^veuah\  p.  489;  Williams's 

(o)  See  ante,  p.  471.  Conveyancing  Statutes,  415. 

ip)  See    Wilson  v.  Glossop,  20  (s)  J, tic,  pp.  408,  443. 
Q.  B.  D.  354,     By  stat.  49  k  50 

K    K    2 
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an  existing  previous  marriage,  or  voidable,  as  in  the 
case  of  impotence  ;  and  suits  for  a  divorce  a  mensa  et 
fhoro  for  adultery  or  cruelty  {t).  By  an  Act  of 
1857  {u),  the  jurisdiction  of  the  ecclesiastical  courts 
over  matrimonial  causes  {x)  was  transferred  to  a  new 
Court,  called  the  Court  for  Divorce  and  Matrimonial 
Causes.  By  this  Act  {y),  a  sentence  of  judicial  separa- 
tion, obtainable  by  either  husband  or  wife  on  the 
ground  of  adultery,  cruelty,  or  two  years'  desertion 
without  cause,  was  substituted  for  the  ancient  decree 
for  a  divorce  a  mensa  et  thoro,  with  the  same  force 
and  consequences.  And  the  new  Court  Avas  further 
empowered  to  pronounce  a  decree  for  dissolution  of  a 
marriage  on  the  ground,  principally,  of  adultery  on  the 
part  of  the  wife,  or  of  adultery  coupled  with  cruelty  or 
two  years'  desertion  without  excuse  on  the  part  of  the 
husband  (z).  But  every  such  decree  is  required  to  be 
in  the  first  instance  a  decree  nisi,  or  provisional  on 
cause  to  reverse  it  not  being  shown,  and  is  not  to  be 
made  absolute,  as  a  rule,  within  six  months  after  it  has 
been  pronounced  (a).  Before  the  Act  of  1857  took 
effect,  dissolution  of  a  marriage  on  the  ground  of 
adultery  could  only  be  obtained  by  Act  of  Parlia- 
ment (/>)  ;  so  that  the  power  of  obtaining  a  divorce 
Avas  practically  enjoyed  by  the  richer  classes  only.  In 
1875,  as  we  have  seen  (c),  the  jurisdiction  of  the  Court 

(/)  1   Black.  Comin.  Ch.  15  ;  3  iy)  Sects.   7,   16,  17  ;  21  &  22 

Black.    Comm.     92—94;    Bum's  Vict.  c.  108,  s.  19. 

Eccl.  Law,  ii.  500,  9th  eA.  (z)  Stat.  20  &  21   Vict.  c.  85, 

(m)  Stat.  20  k  21   Vict.  c.  85,  ss.  27—31. 

ss.     2,    6.     This    Act    has    been  (a)  Stat.   23  &  24  Vict.  c.  144, 

amended  by  stats.  21   &  22  Vict.  s.  7,  made  perpetual  by  25   &  26 

c.  108  ;  22  &  23  Vict.  c.  61  ;  23  Vict.  c.  81,  and  amended  by  29  & 

k  24  Vict.  c.  144  ;  25  &,  26  Vict.  30  Vict.  c.  32. 

0.  81  ;    29  &  30  Vict.  c.  32  ;  31  &  (h)  1  Black.  Comm.  429;  JFilkin- 

32  Vict.   c.   77  ;  36   Vict.    c.  31  ;  .wre  v.  Gibson,  L.   H.,  4  Eq.,  162, 

41  Vict.  c.  19  ;  47   &  48  Vict.  c.  166.     This   is    still    the   law    iu 

68.  Ireland  ;   see    JVedropp's  Divorce 

(.»■)  Except  in  respect  of  marriage  Bill,  11  App.  Cas.  294. 

licences  ;  stat.   20  k   21   Vict.  c.  (c)  A7ile,  pp.  189,  418. 
85,  S3.  2,  6. 
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for  Divorce  and  Matrimonial  Causes  was  transferred  to 
the  High  Court  of  Justice,  and  matters,  which  were 
previously  within  its  exclusive  cognizance,  were  assigned 
to  the  Probate,  Divorce,  and  Admiralty  Division.  Both 
judicial  separation  and  divorce  have  important  con- 
sequences with  regard  to  the  property  of  the  parties 
concerned. 

In  the  first  place,  where  application  for  judicial  Alimony. 
separation  is  made  by  the  wife,  the  Court  may  make 
any  order  for  alimony  which  maybe  deemed  just(^Z). 
Alimony  is  an  allowance  ordered  to  be  paid  by  the 
husband  for  the  separate  maintenance  of  the  wife,  and 
was  formerly  decreed  of  ecclesiastical  jurisdiction  only  (e). 
It  is  not  assignable  by  the  wife  (/),  nor  is  it  liable,  as 
her  separate  property,  to  her  debts  {[/).  By  the  above  Effect  of 
mentioned  Act  of  1857,  in  every  case  of  a  j udicial  jgp^j.lftion. 
separation  the  wife  shall,  from  the  date  of  the  sentence, 
and  whilst  the  separation  shall  continue,  be  considered 
as  a  feme  sole  with  respect  to  property  of  every  descrip- 
tion which  she  may  acquire  or  which  may  come  to  or 
devolve  upon  her  after  the  sentence  (A)  ;  and  such 
property  may  be  disposed  of  by  her  in  all  respects  as  a 
feme  sole,  and  on  her  decease  the  same  shall,  in  case 
she  shall  die  intestate,  go  as  the  same  would  have  gone 
if  her  husband  had  been  then  dead  ;  provided  that,  if 
any  such  wife  should  again  cohabit  with  her  husband, 
all  such  property  as  she  may  be  entitled  to  when  such 

(d)  Stat.   20  &  21  Vict.  c.  85,  Q.    B.    D.    239  ;    Ee    Jlmcklns, 

ss.  17,  24  ;  21  &  22  Vict.  c.  108,  1894.  1  y.  B.  25. 
s.  1.  if)  Jie   2iobimo7i,    27   Cli.     D. 

(c)  See  2   Eoper  on   Husb.  &  160. 
Wife,  p.  338,  note  (d),  2nd  ed.  ;  (cj)  Anderson  v.  Lady  Hay,    7 

Vandergucht  v.  Dc  Blacquiere,  8  Times,  L.  R.  113  ;  see  ante,  p.  492. 
isim.  315  ;  5  ]\ly.  k  Or.  229,  241  ;  {h)    Waite  v.  Morland,  38  Ch. 

Stones  ^.  Cooke,  di&im.  Z2\,  note;  D.     135.     She    cannot    therefore 

stat.   20  k  21   Vict.  c.   85,  s.  6;  dispose  as  a /cwic  jo/c  of  property, 

Gooden   v.    Gooden,    1892,    P.    1.  to   which   slie  was   entitled,   but 

A  husband's  liability  to  pay  ali-  was  restrained  from  anticipating, 

mony  cannot   be   barred    by   his  at  the  date  of  tlie  sentence  ;  Hill 

bankruptcy,  Linton  v.  Linton,  16  v.  Cooper,  1893,  2  _Q.  B.  85. 
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cohabitation  shall  take  place  shall  be  held  to  her 
separate  use,  subject,  however,  to  any  agreement  in 
writing  made  between  herself  and  her  husband  whilst 
separate  (i).  And  in  every  ease  of  a  judicial  separation 
the  wife  shall,  whilst  so  separated,  be  considered  as  a 
feme  sole  for  the  purpose  of  contract  and  wrongs  and 
injuries,  and  suing  and  being  sued  in  any  civil  pro- 
ceeding (A;)  ;  and  her  husband  shall  not  be  liable  in 
respect  of  any  engagement  or  contract  she  may  have 
entered  into,  or  for  any  Avrongful  act  or  omission  by 
her,  or  for  any  costs  she  may  incur  as  plaintiff  or 
defendant ;  provided  that  where  upon  any  such  judicial 
separation  alimony  has  been  decreed  or  ordered  to  be 
paid  to  the  wife,  and  the  same  shall  not  be  duly  paid 
by  the  husband,  he  shall  be  liable  for  necessaries 
supplied  for  her  use  {I) ;  provided  also,  that  nothing 
shall  prevent  the  wife  from  joining,  at  any  time  during 
such  separation,  in  the  exercise  of  any  joint  power 
Protection  given  to  herself  and  her  husband  (m).  By  the  same 
order,  ^^^^  a  wife  deserted  by  her  husband   may  obtain  an 

order  to  j^rotect  any  money  or  property  she  may  acquire 
by  her  own  lawful  industry  and  property  which  she 
may  become  possessed  of  after  such  desertion :  and  if 
such  an  order  of  protection  be  made,  such  earnings  and 
property  shall  belong  to  the  wife  as  if  she  were  a  feme 
sole,  and  the  wife  shall  during  the  continuance  thereof 
be,  and  be  deemed  to  have  been,  during  such  desertion 
of  her,  in  the  like  position  in  all  respects,  with  regard 
to  property  and  contracts,  and  suing  and  being  sued,  as 

(/)  Slat.  20  &  21   Vict.   c.   85,  v.  Lander,    L.    E.,    7   Eq.    228  ; 

s.  25,  extended  by  21  &  22  Vict.  Dauxs  \.  Creyke,  30  Ch.  D.  500. 

e.  108,   ss.   7,   8,   to  property   to  ijc)  Ea7nsdcnv.  £rearley,L.'iX., 

which     the    wife    has    or    shall  10  Q.  B.  147. 

become     entitled     as     executrix,  (Z)  Cf.    p.  497,   ante;   and  see 

administratrix,  or  trustee  since  the  Willson  \,  Smyth,   1   B.    &  Ad. 

sentence  of  separation,  and  to  the  801  ;  Hunt  v.  Dc   Blacquiere,   5 

wife's  property  in   remainder  or  Bing.  550. 

reversion    at    the    date    of    the  (m)  Stat.  20  k  21   Vict.  c.  85, 

decree.     See  Er.  Jneo/r.  35  Beav.  s,  26. 
92;  L.   R.,  1   Eq.   470;  Johnson 
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she  would  be  under  the  same  Act  if  she  obtained  a 
decree  for  judicial  separation  (n).  And  under  an  Act  Separation 
of  1878  (o),  the  Court  or  a  magistrate,  before  whom  a 
husband  has  been  convicted  of  an  aggravated  assault 
upon  his  wife,  may  make  an  order  having  the  force  and 
effect  of  a  decree  for  judicial  separation,  and  may  order 
the  husband  to  pay  the  wife  a  weekly  sum  for  her 
support.  In  addition  to  the  rights  so  conferred,  wives, 
who  have  obtained  a  decree  for  judicial  separation,  or 
have  been  deserted  b}''  their  husbands,  now  possess  the 
rights  conferred  upon  married  women  by  the  Married 
Women's  Property  Act,  1882  (j)),  and  retain  any  rights 
which  they  may  have  acquired  under  the  Married 
Women's  Property  Act,  1870  (q). 

When  a  decree  for  the  dissolution  of  a  marriage  has  Consequences 
been  made  absolute,  the  parties  are  at  liberty  to  marry  ° 
again  (r).  And  the  rights,  which  husband  and  wife 
enjoy  in  respect  of  each  other's  property,  independent 
of  settlement,  cease  upon  dissolution  of  the  marriage  (s). 
But  it  is  now  established  that  a  decree  for  dissolution 
of  marriage  does  not  deprive  either  party  of  any  interest 
in  any  property,  which  is  limited  by  settlement  to  him 
or  her  by  name  (t).  On  any  decree  for  the  dissolution 
of  a  marriage,  the  Court  may  order  that  the  husband 
shall  to  the  satisfaction  of  the  Court  secure  to  the 
wife  such  gross  sum  of  money,  or  such  annual  sum  of 

{n)  Stat.  20  &  21  Yict.  c.  85,  (2))  Stat.  45  &  46  Vict.  c.   75  ; 

s.  21,  amended  by  stats.  21  &  22  ante,  pp.  484  et  seq. 

Vict.  c.  108,  ss.  6—10  ;  27  &  28  {q)  Stat.  33  &  34  Yict.  c.  93  ; 

Vict.   c.   44.     See   Re   Kingsley's  see  ante,  pp.  480,  484. 

Trusts,   26    Bear.    84  ;    Cooke   v.  ('•)  Stat.    20  &  21   Vict.  c.  85, 

Fuller,  ib.  99  ;  Re  Whittingham,  s.  57  ;  seert/i^f,  p.  500,  and  n.  («)  ; 

10  Jur.  N.  S.  818  :  J/irf/f/;irfii'(u7.  Norman    v.    ViUars,    2    Ex.    D. 

Co.  Y.  Pyc,  30  L.  J.  (N.  S. ),  C.  P.  359. 

314  ;  S.  C.   9  AV.  R.  658;  Lithe  (s)   Wells  v.  Malbon,  31   Bear. 

goods  of  Elliott,  L.  R.,  2  V.  k  ]\I.  48  ;    Wilkinson  \.  Gibson,  L.  R., 

274  ;  Re  Coward  and  Adam's  Pur-  4  Eq.  162  ;  Thornley  v.  Thornley, 

chase,  L.  K.,  20  Eq.  179  ;  Mchol-  1893,  2  Ch.  229. 

son   V.    Drury   Building    Estates  {t)  Fitzgerald   v.    Chapman,   1 

Co.,  7  Ch.  D.  48.  Ch.  D.  563  ;  Burton  v.  Sturgeon, 

(0)  Stat.  41  Vict.  c.  19,  s,  4.  2  Ch.  D.  318. 
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divorce  or 
judicial  sepa 
ration. 


money  for  any  term  not  exceeding  lier  own  life,  as, 
having  regard  to  her  fortune  (if  any),  to  the  ability  of 
the  husband,  and  to  the  conduct  of  the  parties,  it  shall 
deem  reasonable  (it) ;  and  the  Court  may  make  an  order 
on  the  husband  for  payment  to  the  wife  during  their  joint 
lives  of  such  monthly  or  weekly  sums  for  her  maintenance 
and  support  as  the  Court  may  think  reasonable  (x). 
Settlement  on  Whenever  the  Court  shall  pronounce  a  sentence  of 
divorce  or  judicial  separation  for  adultery  of  the  wife, 
it  has  power  to  order  a  settlement  to  be  made  of  her 
property,  whether  in  possession  or  reversion,  for  the 
benefit  of  the  innocent  party,  and  the  children  of  the 
marriage,  or  either  or  any  of  them  (y).  And  any  in- 
strument executed  pursuant  to  any  order  of  the  Court 
made  under  this  enactment,  at  the  time  of  or  after  the 
pronouncing  of  a  final  decree  of  divorce  or  judicial 
separation,  shall  be  deemed  valid  and  effectual  in  the 
law,  notwithstanding  the  existence  of  the  disability  of 
of  coverture  at  the  time  of  the  execution  thereof  (z).  And 
after  a  decree  of  nullity  or  dissolution  of  marriage,  the 
Court  may  inquire  into  the  existence  of  antenuptial 
or  postnuptial  settlements  made  on  the  parties  whose 
marriage  is  the  subject  of  the  decree,  and  may  make 
such  order  with  reference  to  the  application  of  the  whole 
or  a  portion  of  the  property  settled,  either  for  the  benefit 
of  the  children  of  the  marriage  or  of  their  respective 
parents,  as  to  the  Court  shall  seem  fit  {a). 


Dissolution 
marriage. 

Settled 
property. 


(m)  Stat.  20  &  21  A^ict.  c.  85, 
s.  32  ;  Lister  v.  Lister,  15  P.  D.  4. 

{x)  Stat.  29  Vict.  c.  32,  s.  1  ; 
see  Dc  Lossy  v.  Dc  Lossy,  15 
P.  D.  115. 

{y)  Stat.  20  &  21  Vict.  c.  85, 
s.  45  ;  Midwinter  v.  Miclwinter, 
1892    P   28. 

(z)  Stat.  23  &  24  Vict.  c.  144, 
s.  6,  made  perpetual  by  stat.  25 
k  26  Vict.  c.  «1. 

(a)  Stat.  22  &  23  Vict.  c.  61, 
s.  5 ;  Ponsonhy  v.  Ponsonby,  9  P. 
D.  58,  122 ;  A.  v.  M.,  10  P.   D. 


178 ;  Noel  v.  Nod,  ih.  179  ; 
Benyon  v.  Bcnyoii,  15  P.  D.  54  ; 
Pollard  V.  Pollard,  1894,  P.  172. 
This  provision  was  lield  not  to 
apply  if  there  were  no  child  of  the 
marriage  living  at  the  date  of  the 
order ;  Corrance  v.  Corrancc, 
L.  R.,  1  P.  &  D.  495.  But  by 
£tat.  41  Vict.  c.  19,  s.  3,  the 
Court  may  exercise  the  powers 
.so  vested  in  it,  notwithstanding 
that  there  are  no  children  of  the 
marriage  ;  Ansdell  v.  Ansdtll,  5 
P.  D.  138. 
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Under  the  Matrimonial  Causes  Act,  1884  (6),  a  Powers  of 
decree  for  restitution  of  conjugal  rights  is  no  longer  pUcation  for 
enforceable  by  attachment,  as  was  previously  the  case  (c) ;  '081111111011  ot 
•but  where  the  application  is  by  the  wife,  the  Court  rights. 
may,  at  the  time  of  making  such  decree,  or  at  any  time 
afterwards,  order  that  in  the  event  of  such  decree  not 
being  complied  with  within  any  time  in  that  behalf 
limited  by  the  Court,  the  respondent  shall  make  to  the 
petitioner  such  periodical  payments  as  may  be  just, 
and  such  order  may  be  enforced  in  the  same  manner 
as  an  order  for  alimony  in  a  suit  for  judicial  separation  ; 
and  the  Court  may,  if  it  shall  think  fit,  order  that  the 
husband  shall,  to  the  satisfaction  of  the  Court,  secure 
to  the  wife  such  periodical  payments.  Where  the 
application  for  restitution  of  conjugal  rights  is  by  the 
husband,  if  it  shall  be  made  to  appear  to  the  Court  that 
the  wife  is  entitled  to  any  property,  either  in  possession 
or  reversion,  or  is  in  receipt  of  any  profits  of  ti'ade  or 
earnings,  the  Court  may,  if  it  shall  think  fit,  order  a 
settlement  to  be  made  to  the  satisfaction  of  the  Court 
of  such  property,  or  any  part  thereof,  for  the  benefit  of 
the  petitioner  and  of  the  children  of  the  marriage,  or 
either  or  any  of  them,  or  may  order  such  part  as  the 
Court  may  think  reasonable  of  such  profits  of  trade  or 
earnings  to  be  periodically  paid  by  the  respondent  to 
the  petitioner  for  his  own  benefit,  or  to  the  petitioner 
or  any  other  person  for  the  benefit  of  the  children  of 
the  marriage,  or  either  or  an}^  of  them(f/).  But  the 
Court  has  no  jurisdiction  to  order  any  such  settlement 
to  be  made  out  of  projjerty  which  the  wife  is  restrained 
from  anticipating  (e).  To  obtain  an  order  under  this 
Act  is  now  the  only  remedy  in  the  case  of  a  withdrawal 
from  cohabitation  by  either  husband  or  wife  ;  for  neither 


(b)  Stat,   47  k  48  Vict.  c.  68,  (d)  Sect.  3. 

s,  2.  («)  Mitchell  v.  MiicTicll,  1S91, 

(c)  Wcldon  V.  Wcldon,  9  P.  D.  P.  208. 
L2. 
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party  is  entitled  to  keep  the  other  in  confinement,  if  the 
other  desires  to  live  apart  (/). 

Agicements         Separation   between    husband   and   wife  is  not  en- 
iur  separation.  ^Q^jj.j^gg^j  by  the  law.     A  clause  in  a  marriage  settle- 
ment providing  for  the  event  of  a  separation  has  been 
considered  to  be  void  (g)  ;  and  so  lias  a  condition  in  a 
gift  of  personal  estate  to  a  woman  living  apart  from  her 
husband,  that  the  gift  should  cease  in  case  she  should 
cohabit  with  him  (h).     It  is,  however,  now  settled  that 
an  agreement  for  an   immediate   separation   between 
husband  and  wife  is  not  void  for  illegality  (^)  ;  and  any 
contract  by  a  husband  or  wife  to  live  apart  from  and 
not  to  molest  the  other,  or  not  to  sue  the  other  for  any 
breach    of    conjugal   duty,   will    be    enforced   by   the 
Courts  (/c).     A    married   woman's    power    of   entering 
into  such  a  contract  formed  a  notable  exception  to  her 
former  incapacity  to  contract  (l).     As  she  might  sue  or 
be  sued  by  her  husband  in  any  matrimonial  cause  (m), 
it  was  held  that  she  might  enter  into  a  binding  agree- 
ment to  compromise  any  such  proceedings  (n).     Upon 
the  same  principle,  it  was  further  decided  that  a  wife 
may  make  a  valid  contract   to  live    apart   from   her 
husband   founded   upon   other   valuable   consideration 
than  a  compromise  of  such  proceedings  (o).     But  on  the 

(f)E.  V.Jackson,  1S91,  1  Q.  B.  Marshall,  5  P.  D.  19  ;  Besant  v. 

^71.  Wood,  12  Ch.  D.  605  ;  Gandy  v. 

{(j)  Cocksedgc  v.    Cocksedge,   14  Gandy,  7    P.    D.    168  ;    Jiose    v. 

Sim.    244;    Cartwriqht   v.    Cart-  Rose,  8  V.  D.9S  ;  Clark  v.  Clark, 

Wright,  3  De  G.  M.  &  G.  982  ;  B.  10   P.  D.  188;  Gandy  v.  Ga7idy, 

V.    /r.,  3  K.  &  J.   382;  see  also  30  Cb.  D.  57;  Aldridge  v.  Ald- 

Hindley    v.     Marquis    of    West-  ridge,   13    P.   D.   210;  McGregor 

mcath,  9   B.    &  C.   200  ;    Mernj-  v.  McGregor,  20  Q.  B.  D.  529. 

weather  v.  Jones,  4  Gilf.  499.  {I)  Ante,  p.  476. 

(A)    Wren  v.  Bradley,  2  De  G.  (m)  Ante,  pp.  499,  500. 

&  S.  49.  (n)  Rowley   v.  Roicley,  L.   R., 

(i)  Jones  V.   Waite,   4    Man.  k  1    H.    L.,  Sc.   App.    63;   Jessel, 

Gr.    1104  ;   Wilson  v.    Wilson,   1  M.R.,  Besant  v.  Wood,  12  Ch.  D. 

11.  L.  C.  538.  605,  621  ;  Rose  v.  Rose,   8   P.  D. 

\k)  Sanders     v.     Rodway,     16  93  ;  Cahill  v.  Cahill,  8  App.  Gas. 

Beav.  207  ;  Hamilton  v.  Bcctor,  420,  429,  435,  436. 

L.  E,.,  13  Eq.  511  ;  Marshall  v.  (o)  Hunt  v.  Hunt,  4  De  G.  F. 
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occasion  of  a  compromise  of  any  proceedings  in  a 
matrimonial  cause,  or  the  execution  of  an  agreement 
for  separation,  a  married  woman  had  no  greater  capacity 
to  dispose  of  property  or  to  contract  in  respect  thereof 
than  she  had  at  any  other  time  (p).  So  that  a  woman 
married  under  the  rule  of  the  common  law  could  not, 
on  separating  from  her  husband,  make  a  valid  disposi- 
tion of  her  reversionary  chose  in  action  (q),  except 
under  the  provisions  of  Malin's  Act  (r),  or  of  her  real 
estate,  otherwise  than  as  provided  by  the  Act  for  the 
abolition  of  fines  and  recoveries  (s).  But  a  wife  agree- 
ing to  separate  from  her  husband  might  dispose  of  or 
bind  by  engagement  any  property  settled  on  trust  for 
her  separate  use  without  restraint  on  anticipation  (t), 
and  may  of  course  now  deal  with  or  contract  in  respect 
of  her  separate  property,  which  she  is  not  restrained 
from  alienating  {ti). 


&  J.  221;  Marshall  v.  Marshall, 
5  P.  D.  19  ;  Besant  v.  JFood,  12 
Ch.  D.  605 ;  Clarl;  v.  Clarl;  10 
P.  D.  188;  Aldridge  v.  Aldridgc, 
13  P.  D.  210;  McGregor  v. 
McGregor,  20  Q.  B.  D.  529. 

(p)  IStampcr  v.  Barker,  5  Madd. 
157  ;  Slatter  v.  Slatter,  1  Y.  k  C. 
28 ;  Vansittart  v.  Vansittart,  4 
K.  &  J.  C2 ;  Cahill  v.  CaUll,  8 
App.  Cas.  420. 


{q)  Stamper  v.  Barker,  5  Madd. 
157  ;  see  ante,  p.  468. 

(r)  Ante,  p.  469. 

(s)  Cahill  V.  Cahill,  8  App. 
Cas.  420;  See  "Williams  B.  P. 
284,  17th  ed. 

(0  Cahill  V.  Cahill,  8  App. 
Cas.  420,  429,  4-31 ;  ante,  pp.  472 
et  scq. 

(m)  Ante,  pp.  484  et  seq. 
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PART  IV. 

OF   TITLE. 

We  have  seen  («)  that  there  are  two  ways  of  acquir- 
ing the  ownership  of  goods,  which  are  quite  irrespective 
of  any  previous  title.  One  is  under  an  exercise  of 
sovereign  authority,  of  which  several  instances  have 
been  given  (6)  ;  the  other  is  by  occupancy  (c).  Any 
person  who  acquires  goods  in  either  of  these  ways 
obtains  a  valid  title  to  them,  as  against  all  the  world. 
For  the  occupant  of  any  goods  enjoys  the  original 
ownership  of  them  (d),  and  when  a  new  ownership  is 
conferred  under  sovereign  authority,  all  other  claims 
are  effectually  extinguished.  These  modes  of  acquisi- 
tion are  however  exceptional ;  and  we  will  proceed  to 
consider  what  title  is  obtained  when  goods  are  acquired 
in  other  ways,  not  independent  of  previous  owner- 
ship (e),  as  upon  sale,  gift  or  succession  after  death. 

General  rule  ^^^^  general  rule  of  the  common  law  is  that  if  a  man 
as  to  title.  dispose  of  a  chattel,  Avhetlier  for  value  or  otherwise,  he 
can  confer  no  better  title  thereto  than  he  has  himself. 
Thus  if  any  one  obtain  possession  of  a  watch,  for  instance, 
by  theft  or  hnding,  and  then  sell  it,  but  not  in  market 
overt,  the  buyer  will  not  be  entitled  to  retain  it  as 
against  the  owner  (/).     Nor  can  the    buyer  require 

(«)  Ante,  p.  46.  owner  of  stolen  goods  from  suing 

(b)  Ante,  p.  46,  and  p.  25,  u.  an  innocent  purchaser  for  their 
(g-).  recovery  before  conviction  of  the 

(c)  Ante,  p.  46.  thief  (see  ante,  p.  51)  ;  Cundy  v. 
{d)  Ante,  p.  47.  Lindsay,  3  App.  Cas.  459 ;  Picker 
(c)  See  ante,  p.  45.  v.  London  and  County  Bank,  18 
(/)  White  V.  Spcttiguc,  13  M.  g.  B.  L>.  515  ;  stat.  56  &  57  Vict. 

&  \V.  603.  establishing  that  there       c.   71,  s.   21  ;   and  see  ante,  pp. 
is  no  rule  of  law  to  prevent  the       7 — 10,  15,  23,  49 — 52. 
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repayment  of  tlie  price  paid  by  liim  before  delivering 
up  the  watch  to  its  owner ;  for  a  refusal  to  give  it  up, 
except  on  such  conditions,  would  be  a  conversion  of  the 
chattel  to  the  buyer's  own  use,  and  would  render  him 
liable  to  be  sued  for  its  recovery  or  value  (g).  And  it 
makes  no  difference  that  the  buyer  purchased  the 
watch  in  good  faith  without  notice  of  any  defect  of  title 
in  the  person,  from  whom  he  took  it.  And  if  the  seller 
had  obtained  possession  of  the  watch  on  a  loan  of  it  by 
the  owner,  the  buyer  would  take  it  equally  subject  to 
the  owner's  rights.  For  as  we  have  seen  (h),  the 
common  law  does  not  enable  a  bailee  to  confer  any 
title  to  the  chattels  bailed  as  against  the  owner  claim- 
ing them  after  the  determination  of  the  bailment.  We 
have  taken  an  absolute  sale  by  a  thief  or  finder  as  the 
strongest  instance  of  the  rule,  Avhich  we  are  considering; 
but  of  course  a  pledge  (i)  or  gift  of  chattels  by  one  so 
possessed  of  them  confers  no  better  title  than  a  sale. 
The  above  general  rule  of  the  common  law  applies  to 
dispositions  of  all  goods,  other  than  money  or  negoti- 
able securities.  These  form  the  subject  of  one  of  the 
exceptions  to  the  rule.  As  may  be  supposed,  when 
title  is  transmitted  by  act  of  law,  as  upon  succession 
after  death,  or  the  exercise  of  some  creditors'  right,  it 
is  no  better  than  it  was  before,  either  at  law  or  in 

(.7)  Lee  v.  Bai/e.^,  18  C.  B.  599  ;  37,  42.     Under  tlie  Pawnbrokers' 

ante,   pp.    17,   50.     A  re-sale  by  Act,  1872,  stat.  35  &  3(3  Vict.  c. 

the   buyer,    liowever   innocently,  93,  s.  30,  goods  nnlawfully  pawned 

would  also  be  a  conversion  of  the  with  a  pawnbroker  may  be  ordered 

chattel  to  his  own  use,  and  render  to  be  delivered   to   their  ownei-, 

him  liable  in  trover  to  the  owner  ;  eiihcr   on  2Myment  to   the  paini- 

see  eases  cited  in  previous  note,  broker  of  the  amount  of  the  loan  or 

and  in  n.  (r)  to  p.  50,  ante.     The  an!/ part  thereof,  or  without  sucli 

innocent  jjurcliaser  of  stolen  goods  jiayment,    as    to    the   court,    ac- 

may,    however,    obtain   an   order  cording   to  the   conduct   of    the 

for  his  reimbursement  out  of  any  owner     and    the    other    circuin- 

moneys  taken  from  the  thief  on  stances  of    the   case,    seems  just 

his  apprehension  ;  stat.  30  &  31  an<l  fitting.     But  it  does  not  ap- 

Yict.  c.  35,  s.  9.  pear  to  have  been  vet  decided  ti> 

(A)  Ante,  pp.  22,  55.  what  extent,  if  anV,  this  enaot- 

(i)  Hartop  V.   Hoare,   1    Wils.  ment  interferes  with  the  owner's 

8  ;    2  Str.    1187  ;    Singer  Mann-  common  law  rights. 
facturing  Co.  v.  Clark,  5  Ex.  D. 


510 


OF    TITLE. 


equity  (A-).  Thus  an  executor  (l)  or  a  trustee  in  bank- 
ruptcy (?/i)  lias  no  better  right  to  goods  wrongfully 
obtained  by  the  testator  or  bankrupt  than  he  himself 
had.  And  if  the  sheriff  under  a  writ  of  ^i.  fa.  (pi)  seize 
and  sell  goods,  of  which  the  judgment  debtor  is 
apparently  but  not  really  the  owner,  the  sheriff  is  liable 
for  their  wrongful  seizure  (o),  or  the  goods  may  be 
recovered  from  the  purchaser  (  p). 


Exceptions. 


Sale  in  mar- 
ket overt. 


The  exceptions  to  the  above  general  rule  have  been 
already  indicated  in  stating  the  limitations  of  owner- 
ship (q).  They  arise  some  by  the  common  law,  and 
others  by  statute.  But  in  most  cases  their  object  is  the 
same,  namely  to  protect  persons,  who  purchase  goods 
in  good  faith  and  for  value  in  the  ordinary  course  of 
commerce,  without  notice  of  any  defect  in  the  title  of 
those,  from  whom  they  obtained  them.  We  will  first 
notice  the  common  law  exceptions,  of  which  the 
principal  relates  to  sales  in  market  overt.  The  law  of 
sale  in  market  overt  has  been  already  noticed  (r)  ;  it  is 
now  codified  by  the  Sale  of  Goods  Act,  1893  (s),  as 
follows : — Where  goods  are  sold  in  market  overt,  accord- 
ing to  the  nsage  of  the  market,  the  buyer  acquires  a 
good  title  to  the  goods,  provided  he  buys  them  in  good 
faith  and  without  notice  of  any  defect  or  want  of  title 
on  the  part  of  the  seller.  As  we  have  seen,  however, 
there  is  one  case  in  which  even  a  sale  in  market  overt 
will  not  protect  a  purchaser,  namely,  where  the  goods 
sold  were  stolen,  and  the  thief  has  been  prosecuted  to 
conviction.     For  in  this  case  the  ownership  of  the  goods 


(Jc)  See  Lewin  on  Trusts,  cli. 
12,  sect.  3,  §  5,  pp.  260,  261,  and 
notes  (c,  d,  e),  9th  ed. 

(I)  Wms.  Saund.  217,  n.  (1). 

{m)  Load  v.  Green,  15  M.  &  W. 
216,  221  ;  Ex  parte  Brake,  Re 
Ware,  5  Cli.  D.  866. 

{n)  Ante,  p.  96. 

(o)  Glasspoole  v.  Young,  9  B.  & 


C.  696  :  Lcqg  v.  Evans,  6  JI.   k 
W.  36. 

{p)  Farrant  v,  Thompson,  5 
B.  &  A.  826. 

[q]  Ante,  p.  23. 

(;■)  Ante,  pp.  14,  23. 

(s)  Stat.  56  k  57  Vict.  c.  71, 
s.  22  (1). 
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is  revested  by  statute  in  the  party  robbed,  wlio  may 
then  recover  them  from  any  person,  in  whose  possession 
they  are,  whether  the  latter  obtained  them  by  purchase 
in  market  overt  or  otherwise  (t).  With  regard  to  Horses, 
horses,  a  sale  in  market  overt  will  not  confer  on  the 
purchaser  any  further  title  than  is  possessed  by  the 
vendor,  unless  the  sale  be  made  according  to  the  direc- 
tions of  certain  statutes  (n)  ;  and  even  then  the  true 
owner  may,  at  any  time  within  six  months  after  his 
horse  has  been  stolen,  recover  his  property  on  tender 
to  the  person  in  possession  of  the  price  he  bond  fide 
paid  for  it  {x).  Every  shop  in  the  city  of  London,  simps  in  tho 
where  goods  are  openly  sold,  is  considered  as  a  market  London. 
overt  for  such  things  as  by  the  trade  of  the  owner 
are  put  there  for  sale  {ij).  But  the  shops  at  the 
west  end  of  the  town  do  not  appear  to  possess  this 
privilege. 

The  second  common  law  exception  relates  to  money  Money  and 

and  negotiable  securities  (z),  of  which  the  deliverv  in  "cgotiaLle 
.  r  ^       ■  securities, 

the  ordmary  course  of  business  for  valuable  considera- 
tion and  in  good  faith  confers  a  good  title  thereto  as 
against  all  the  world.  If  therefore  any  money  or 
negotiable  securities  be  stolen,  the  owner  cannot  recover 
them  after  they  have  been  so  transferred  (a)  ;  nor  does  ' 
the  ownership  of  any  negotiable  instrument  stolen  and 
so  transferred  re-vest  in  the  party  robbed  upon  convic- 
tion of  the  thief  (6).     And  no  title  at  all  is  required  to 

(0  Ante,  pp.  9,  10  and  n.  {z),  450. 
15  and  n.   {i).     If,  however,  the  (.r)  Stat.  31  Eliz.  c.  12,  s.  4. 

purchaser    of     stolen     gooils    in  (y)  The  Case  of  Market  Overt, 

market  overt  re-sell  them  before  5  Rep.  83  b  ;  Lyons  v.  Dc  Pass, 

conviction  of  the  thief,  he  is  not  11  A.  k  E.  326  ;  see  Haryrave  v. 

liable    as    for    their     conversion  Spink,  1892,  1  Q.  B.  25. 
(ante,   p.  509,  n.  (</) ) ;    for  when  (r)  See   ante,   pp.   24,   25,  175, 

he  resold,    he   was   their    lawful  294. 

owner:  Honroodx.  Smith,  2  T.  K.  {a)  Ante,  pp.  23,  24,  294. 

750;  a.nA  sea  Walker  V.  Mattlicics,  (6)  See  Stat.  24  &  25  Vict.  c. 

8  Q.  B.  D.  109.  96,   s.   100  ;  London  and  Coimtif 

(«)  Stats.  2  &  3  P.  &  ]\T.  c.  7  ;  JMnk  v.  London  aiul  Jtiver  Plate 

31  Eliz.  c.  12  ;  56  &  57  Vict.  c.  Lank,  21  Q.  B.  D.  535,  540  ;  ante, 

71,    s.   22  (2);  2  Black.    Comm.  pp.  10,  n.  {z),  15,  23. 
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Uispositions 
by  persons 
having  a 
voidable  title 
to  goods. 


be  shown  by  the  payer  or  dehverer  of  any  money 
or  negotiable  securities  in  any  bond  fide  business 
transaction.  Thus,  if  a  sovereign  or  a  bank  note  be 
offered  in  payment  of  a  debt,  it  is  no  part  of  the 
duty  of  the  creditor,  under  ordinary  circumstances, 
to  ask  tlie  debtor  liow  he  came  by  it.  But  if 
there  be  any  mala  fides  on  the  part  of  the  person 
receiving  any  money  or  negotiable  security,  or  such 
gross  negligence  as  may  amount  in  itself  to  evidence  of 
mala  fides,  the  true  owner  may  recover  such  property, 
provided  its  identity  can  be  ascertained  (c). 

Thirdly,  if  any  one  have  a  voidable  title  to  goods^ 
and  before  his  title  be  avoided,  dispose  of  them  for 
value  to  another,  who  takes  them  in  good  faith  and 
without  notice  of  any  defect  in  the  former's  title,  the 
latter  will  obtain  a  valid  title  to  the  goods  {d).  The 
latter  will  therefore  be  enabled  to  retain  them  as  against 
any  person,  who  would  otherwise  have  become  entitled 
thereto  upon  the  avoidance  of  the  former's  title. 
Instances  of  the  acquisition  of  a  voidable  title  to  goods, 
occur  in  their  purchase  under  a  contract  voidable  for 
the  seller's  fraud  {e),  or  for  non-compliance  with  the 
4th  section  of  the  Sale  of  Goods  Act,  1893  (/),  or  by 
reason  of  the  express  reservation  of  a  right  of  re- 
sale ig). 


(c)  Clarke  v.  Shcc,  Cowp.  197  ; 
Foster  V.  Pearson,  1  C.  M.  &  E. 
849  ;  S.  C,  5  Tyrw.  255  ;  Good- 
man V.  Harvc]/,  4  A.  &  E.  870. 
And  see  Raphael  v.  Bank  of 
England,  17  C.  B.  161  ;  Jones  v. 
Gordon,  2  App.  Gas.  616. 

{d)  White  V.  Garden,  10  C.  B. 
919  ;  Kincjsford  v.  Merry,  25  L. 
J.  N.  S.  Ex.  166,  reversed  on 
another  ground,  26  L.  J.  N".  S. 
Ex.  83  ;  Pease  v.  Gloahec,  L.  K. 
1  P.  C.  219,  229,  230  ;  C'undy  v. 
Lindsay,  3  Apji.  Cas.  459,  464  ; 
Vihnont  v.  Brniley,  18  Q.  B.  D. 
322,  330  ;  12  Ai)p.  Cas.  471,  477, 
483  (the  decision  in  this  case  gave 


rise  to  the  amending  stat.  56  &  57 
Vict.  c.  71,  s.  24  (2)  ;  ante,  p. 
10,  n.  {z)  ) ;  Stat.  56  &  57 
Vict.  c.  71,  s.  23.  The  common 
law  rule  above  stated  extends  to 
any  disposition  for  value,  such  as 
a  pledge,  as  well  as  to  a  sale,  and 
is  not  limited  by  the  statute  last 
cited,  codifying  the  rule  as  to  sales 
only. 

(e)  See  cases  cited  in  previous 
note,  and  dough  v.  London  and 
Nortli  Western  Py.  Co.,  L.  R.  7 
Ex.  26  ;  ante,  p.  172. 

(/)  Ante,  p.  77. 

[g)  Ante,  p.  84. 
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Fourthly,  a  valid  title  to  goods  may  bo  a(;(|uired  from  Estoppel, 
one  who  is  not  their  owner,  in  consequence  of  the  law 
of  estoppel.  For,  as  we  have  seen  (A),  if  a  man  has 
acted  so  as  to  induce  the  belief  that  another  was  the 
owner  or  had  power  to  dispose  of  his  goods,  he  will  be 
estopped  by  his  conduct  from  recovering  the  goods  from 
parties  who  have  acquired  them  from  the  other  for 
value  in  the  belief  so  induced. 

Fifthly,    if    any    chattels    be    taken    into    a   foreign  Transactions 
country,  a  good  title  thereto  may  be  acquired  by  any  take^n^into'^^'* 
transaction,  with  regard  to  them,  which   by  the  law  of  foreign 
that  country  confers  a  title  valid  against  all  the  world  ; 
and  the  title  so  acquired  will  remain  valid  in  the  event 
of  the  chattels  being  brought  back  to  England  (/). 

The  remaining  common  law  exception  to  the  rule.  Indorsement 

which  prevents  the  disposer  of  a  chattel  fromconferrincj  i°n^''il^l®  ?.' 

'^  .  ^  ,  °  bill  ot  lading. 

any  greater  right  than  he  has  himself,  occurs  in  the 
case  of  the  bond  fide  indorsement  and  delivery  for 
value  of  a  bill  of  lading  by  a  buyer  of  goods  forwarded 
by  sea,  who  has  not  paid  for  them.  In  such  a  case,  as 
we  have  seen  (Jc),  the  right  of  stoppage  in  transitu^ 
which  might  have  been  exercised  against  the  buyer 
himself,  is  either  altogether  defeated,  or  postponed  to 
the  claim  of  the  transferee  of  the  bill  of  ladins:,  accord- 
ing  as  the  transfer  of  the  same  were  by  way  of  sale  or 
pledge. 

The   most    important    statutory   exceptions   to    the  Statutory 
above  mentioned  general  rule  are  those  existing  under  ^-^^^P^ious. 

(//)  Ante,  p.  24,  n.  (hi).     Upon  denying  their  negotiability  in  an 

this   principle   it   lias   been  held  action   to   recover   them   from    a 

that,  if  one  intrust  another  with  third   ]>arty,  who  has  talcen  them 

securities  appearing  on  the  face  of  in  the  ordinary  course  of  business 

them   to   be  transferable   by   de-  for  value  and  in  good  faith  :  Good- 

livery,  though  not  recognized  as  win  v.  Robarts,  1  Apji.  Cas.  476  ; 

negotiable   by   law   (see   ante,   ]\  Rumhall  v.  MetroiMlUan  Bank,  2 

294),  and  the  latter  fraudulently  Q.  B.  D.  194. 
deal  with  them  as  negotiable,  the  (()  Ante,  p.  24. 

former    will    be    estopped    from  \k)  Ante,  pp.  82,  S3. 

w.r.p.  L  L 
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the  Factors'  Act,  1889  (l).  These  have  been  already- 
noticed  (m).  As  we  have  seen,  their  effect  is  to  enable 
mercantile  agents  intrusted  with  the  possession  of 
goods  to  make  valid  sales  or  pledges  of  them  without 
the  owner's  authority  (vi)  ;  to  enable  a  person  intrusted 
with  the  possession  of  goods  for  the  purpose  of  consign- 
ment or  sale,  or  in  whose  name  goods  are  shipped,  to 
give  a  valid  lien  on  them  for  advances  made  to  or  for 
him  by  the  consignee  of  the  goods  ;  to  enable  the  seller 
or  buyer  of  goods  in  possession  of  them  to  make  valid 
dispositions  of  them,  each  as  against  the  other ;  and  to 
enable  the  buyer  of  goods  in  possession  of  any  delivery 
order  or  other  document  of  title  to  the  goods  to  defeat 
or  postpone  the  vendor's  lien  or  right  of  stoppage  in 
transitu  by  transferring  over  the  document  for  value. 
But  in  each  case  the  Act  confers  a  valid  title  only  upon 
persons  acting  in  good  faith.  Other  statutory  exceptions 
occur  in  the  case  of  the  alienation  of  goods  by  an  owner, 
against  whom  a  writ  of  j^.  fa.  has  been  delivered  to  the 
sheriff,  or  who  has  committed  an  act  of  bankruptcy, 
to  a  person  taking  the  goods  in  good  faith,  for  value 
and  without  notice  of  the  delivery  of  any  writ  of  exe- 
cution or  of  any  available  act  of  bankruptcy,  as  the  case 
may  be  (o). 

Warranty  In    ancient   times   the   sale   of    lands   was   usually 

^^^'  accompanied  by  a  warranty  of  their   title.     Warran- 

ties, however,  fell  into  disuse,  and  the  purchasers 
of  land  acquired  a  right  to  covenants  for  the  title, 
varying  in  their  stringency  according  to  the  nature 
of  the  title  of  the  vendor  (p).     But,  upon  the  sale  of 

(/)  Stat.  52  &:  53  Vict.  c.  45.  ployment ;  Pickering  v.  Bush,  15 
(vi)  Ante,    pp.    22,    n.   (e),   SO,  Eak,  3S,  i'3  ;  JFilliams  v.  Barton, 
81,  82.  3  Bing.  139  ;  and  this  is  still  the 
(n)  By  the  common  law  a  factor  law  in  cases  not  governed  by  the 
or  agent  in  the  possession  of  goods  Factors  Act;   Hastings    v.  Pear- 
could  not  give  any  further  title  to  son,  1893,  1  Q.  B.  62. 
the  goods  than  he  was  authorized  (o)  Aiifc,  pp.  97,  249. 
to  give   by   his  principal,  eitlier           (^j)  See  Williams,    R.   P.   540, 
expressly  or  by  imjilication  arising  559,  17th  ed. 
from  the  usual  course  of  his  em- 
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chattels  personal,  there  may  still  be  a  warranty  of  title, 
•either  express  or  implied.  And  every  affirmation  made 
by  the  vendor  at  the  time  of  sale  respecting  the  goods 
is  an  express  warranty,  if  it  appear  to  have  been  so  in- 
tended (t).  And  if  the  vendor  state  that  the  goods  are 
his  own,  this  amounts  to  an  express  warranty  of  his 
title  (u) ;  but  if  the  contract  for  sale  be  in  writing,  the 
warranty  must  be  in  writing  also  (x).  And  a  warranty 
made  subsequently  to  the  sale  is  void  for  want  of  con- 
sideration (y).  According  to  the  modern  common  law  Implied 
rule,  moreover,  the  act  of  selling  goods  implies  an  tVtle'onlale. 
assertion  of  ownership  in  the  goods  sold.  A  warranty 
of  title  is  therefore  implied  on  the  sale  of  goods,  unless 
it  appear  from  the  circumstances  of  the  transaction 
that  the  intention  of  the  parties  to  the  contract  was 
merely  to  transfer  such  interest  as  the  vendor  had 
in  the  goods  sold  (z).  This  rule  is  now  codified  in 
the  Sale  of  Goods  Act,  1898  (a),  as  follows  : — 

(Sect.  12)  In  a  contract  of  sale,  unless  the  circumstances  of 
tlie  conti-act  are  sucli  as  to  show  a  diflerent  intention,  there  is — 

(1.)  An  implied  condition  on  the  part  of  the  seller  that  in  the 
case  of  a  sale  he  has  a  right  to  sell  the  goods,  and  that 
in  the  case  of  an  agreement  to  sell  (6)  he  will  have  a 
right  to  sell  the  goods  at  the  time  when  the  property- 
is  to  pass : 

(2.)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy 
quiet  possession  of  the  goods  : 

{t)  See  Richardson  v.  Broicn,  1  {z)  See  Chajmian  v.  Spillcr,  14 

Euig.  344  ;  Skeppard  v.  Kain,  5  Q.    B.     621  ;     Morlcij   v.    Atten- 

B.  k  A.  240  ;  Poivcr  v.  Barham,  borough,  3  Ex.   500  { Eichhoh  v. 

4  Ad.  &  Ell. 473  ;  Carter  v. Crick,  Bannister,   17  C.    B.  N.  S.   708; 

4    H.   &  N.    412  ;    Benjamin  on  Bayiicley  v.  Haiolcy,    L.  R.  2  C. 

Sale,  499,  2nd  ed. ;  609,  4th  ed.  P.  625  ;  B.  v.  Sampson,  52  L.  T. 

(m)   Furniss   v.   Leicester,    Cro.  K.  S.   77  ;    1   Times  L.    R.   541  ; 

Jac.  474  ;  Medina  v.  Stoughton,  1  Edwards    v.    Pearson,    6    Times 

Salk.  210.  L.    R.   220  ;    Benjamin   on  Sale, 

(,r)  Pickering    v.     Dmcscn,     4  Bk.  IV.  Pt.  II.  Sect.  II.  i)p.  511 

Taunt.    779  ;    see   Benjamin    on  — 523,    2nd   ed.;    622 — 635,    4th 

Sale,  506,  507,  2nd  ed. ;  617,  618,  ed. 
4th  ed.  («)  Stat.   56  &  57  Vict.  c.  71, 

(i/)  Finch,  L.  189  ;  Roscorla  v.  s.  12. 
Thomas,  3  Q.  B.  234.     See  ante,  {h)  See  sect.  1  (3)  ;  ante,  p.  71. 

p.  158. 
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(3.)  An  implied  warranty  tliat  the  goods  shall  be  free  from 
any  charge  or  encumbrance  in  favour  of  any  third 
party,  not  declared  or  known  to  the  bnyer  before  or  at 
the  time  when  the  contract  is  made. 

Warranty  of        By  the  general  rule  of  the  common  law,  upon  the 
<iuality.  g^ig  ^£  goods,  no  warranty  is  implied  as   to   the  quality 

of  the  goods  sold  (c).  But  affirmations  made  at  the 
time  of  sale  may  amount  to  an  express  warranty  of 
quality,  as  in  the  case  of  warranty  of  title  (d).  And  a 
warranty  of  quality  may  be  implied  from  the  circum- 
stances of  the  transaction  (e).  The  law  as  to  the  im- 
plication of  a  warranty  of  quality  is  now  codified  in  the 
Sale  of  Goods  Act,  1893  (/),  as  follows  :— 

(Sect.  14)  Subject  to  the  provisions  of  this  Act  and  of  any 
statute  in  that  behalf,  there  is  no  implied  warranty  or  condition 
as  to  the  quality  or  titness  for  any  particular  purpose  of  goods 
supplied  under  a  contract  of  sale,  except  as  follows  : — 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  pvirpose  for  which 
the  goods  are  required,  so  as  to  show  that  the  buyer 
relies  on  the  seller's  skill  or  judgment,  and  the  goods 
are  of  a  description  which  it  is  in  the  course  of  the  seller's 
business  to  supply  (whether  he  be  the  manufactui-er  or 
not),  there  is  an  implied  condition  that  the  goods 
shall  be  reasonably  fit  for  such  purpose,  provided  that 
in  the  case  of  a  contract  for  the  sale  of  a  specified 
article  under  its  patent  or  other  trade  name,  there  is 
no  implied  condition  as  to  its  titness  for  any  particular 
purpose  : 
(2.)  Where  goods  are  bought  by  description  from  a  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition 
that  the  goods  shall  be  of  merchantable  quality  :  pro- 
vided that  if  the  buyer  has  examined  the  goods,  there 
shall  be  no  implied  condition  as  regards  defects  which 
such  examination  ought  to  have  revealed  : 

(c)  See  Benjamin  on  Sale,  498,  IV.   Pt.  II.  Sect.  III.  pp.   525  et 

525,  2nded. ;  608,   637,   4th  ed. ;  seq.,  2nd  ed. ;  637  d  scq.,  4th  ed. ; 

Jones  V.  Just,  L.  1!.  3  Q.  B.  11)7,  Joiies  v.  Just,  L.R.,  3  Q.  B.  197  ; 

202.  Drummnnd    v.    Van    Ingen,    VI 

{(l)  See  Benjamin  on  Sale,  499,  App.  Cas.  284  ;  Jones  v.  Padgett, 

2nd  ed.;  609,  4tli  ed.  24  Q.  ]'..  D.  650. 

(e)  See  Benjamin  om  Sale,  Bk.  (/)  Stat.  56  &  57  Vict.  c.  71. 
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(3.)  An  implied  warranty  or  condition  as  to  qiiality  or  fitness 
for  a  particular  purpose  may  be  annexed  by  the  usage 
of  trade. 

(4.)  An  express  Avarranty  or  condition  does  not  negative  a 
warranty  or  condition  im2:)lied  by  this  Act  unless  incon- 
sistent therewith. 

By  the  Merchandise  Marks  Act,  1887  {[/),  on  the  sale  Iinplied 
or  in  the  contract  for  the  sale  of  any  goods  to  which  a  to'"euume-^ 
trade   mark,   mark,   or  trade  description  (A)  has  been  ness  of  trade 
applied,  the  vendor  shall  be   deemed  to  warrant  that  description? 
the  mark  is  a  genuine  trade  mark  and   not  forged  or 
falsely  applied,  or  that  the   trade  description  is  not  a 
false  trade  description  within  the  meaning  of  this  Act, 
unless  the  contrary  is  expressed  in  some  writing  signed 
by  or  on  behalf  of  the  vendor  and  delivered  at  the  time 
of  the  sale  or  contract  to  and  accepted  by  the  vendee. 

If  goods   and    chattels   should    have  come  into  the  Statute  of 
possession  of  persons  having  no  title  to  them,    such  ^^''^itatious. 
persons    will,   in    course  of  time,  be   quieted  in  their 
enjoyment  by  virtue   of  the  Statute  of  Limitations  (l). 
By  this    statute    all    actions    of  trespass,  detinue    and 
replevin  for  goods  or  cattle  must  be  brought  within  t<:ix 
years  next  after  the  cause  of  such  action  {k)  :  but  if  the  DisabiUties. 
person  entitled  to  any  such  action   be  under  age,  feme 
covert,  or  non  comiios  mentis,  such  person  shall  be  at 
liberty  to  bring  the  same  action  within  six  years  after 
the  disability  is  removed  (Z),    The  disabilities  of  absence 
beyond  seasand  imprisonment  were  abolished  in  1856  {ni}. 

Choses  in  action,  whether  legal  or  equitable,  differ  Statutes  of 
from  choses  in  possession  in  this,  that  the  title  to  them  J^'"hoyeTi'ii'*^ 
is  endangered  rather  than  strengthened  by  the  Statutes  action, 
of  Limitation.     This  difference  arises  from  the  nature 

((/)  Stat.   50  &  51   Vict    c.  28,  {1-)  Sect.    3  ;  see  Wilkinson  v. 

s.  17,  replacing,'  the  provisions  of  Verid/,  L.  E.  6  C.  P.  206  ;  Miller 

an  Act  of  1862.  v.  BcU,  1891,  1  Q.  B.  468. 

{h)  See  sect.  3.  (/)  Sect.  7. 

(i)  Stat.  21  Jac.  I.  c.  16  ;    see  («0  Stat.  19  &  20  Yict.   c.   97, 

a7iic,  p.  25.  ss.  10,  12. 
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of  the  property.     Goods  and  chattels  may  exist  Avithout 

any  owner ;  but  if  there  cease  to  be  a  person  entitled 

to  a  debt^  the  debt  itself  ceases  to  exist.     The  time 

within  which  actions  or  suits  may  be  brought  for  the 

recovery  of  choses  in  action  varies  according    to    the 

nature  of  the  security.     The  law  on  this  subject  has 

been  rendered  somewhat  difficult  by  two  different  Acts 

of  Parliament  {n)  varying  from  each  other,  each  passed 

in  the  same  session  of  parliament,  and  each  intended  to 

Mortgages,       amend  the  law.     If  the  chose  in  action  were  money 

STgades     secured  by  any  mortgage,  judgment  (o)  or  lien,  or  other- 

formerly  yvise  charged  upon  or  payable  out  of  any  real  estate  at 

recoA-erable        ,  .  . ,  i  /     n  .  i  i 

within  twenty  law   or  m  equity,  or  any  legacy  (p),  or  the  personal 

years.  estate  or  any  share  of  the  personal  estate  of  a  person 

who  had  died  intestate  (q),  no  action  or  suit  could 
formerly  be  brought  to  recover  the  same  but  within 
hventy  years  next  after  a  present  right  to  receive  the 
same  should  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same ;  unless 
in  the  meantime  some  part  of  the  principal  money,  or 
some  interest  thereon,  should  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  should  have  been 
given  in  writing  signed  by  the  person  by  whom  the 
same  should  have  been  payable,  or  his  agent  (r),  to  the 
person  entitled  thereto  or  his  agent  (s) ;  and  in  such 
case  no  such  action  or  suit  could  be  brought  but  within 
twenty  years  after  such  payment  or  acknowledgment, 
or  the  last   of  such  payments  or  acknowledgments,  if 

'New  enact-  more  than  one,  was  made  or  given  (t).  Bat  by  the 
Real  Property  Limitation  Act,  1874  («),  which  came 

(n)  Stats.   3  &   4  "Will.  IV.  cc.  (r)  Lord  St.  John  v.  Boughton, 

27,  42.  9  Sim.  219. 

(o)  Watson  v.   Birch,   15    Sim.  [s)  Blair  v,  Nur/ent,  3  Jones  &; 

523.  Lat.  673,  677. 

(p)  Sheppard  v.  Dulce,  9  Sim.  (/■)  Stat.  3  &  4  Will.  IV.  c.  27, 

567.  s.  40. 

Iq)  Stat.  23  &  24  Vict.  c.  38,  (u)  Stat.   37  &  38  Vict.  c.  57, 

s.  13  ;   Re  Johnson,    29   Ch.    D.  s.  8. 
964. 


ment. 
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into  operation  on   the   1st  of  January,   1879  (x),  the  Reduced  to 
above-mentioned  period  of  twenty  years  was  reduced  to  ^^'^^^^  years. 
tivelve  years  (jj),  except  in  tlie  case  of   the   personal 
estate  or  any  share  in  the  personal  estate  of  a  person 
■who  has  died  intestate,  an  omission  probably  made  per 
incuriam. 


If  the  chose  in  action  be  rent  due  upon  an  indenture 
of  demise,  or  money  secured  by  bond  or  other  specialty, 
but  not  charged  upon  or  payable  out  of  any  land  or 
rent  (z),  or  money  secured  by  a  recognizance,  an  action 
must  also  be  brought  Avithin  tiventy  years  after  the 
cause  of  such  action  (a),  or  within  twenty  years  after 
the  removal  of  any  of  the  disabilities  of  infanc}^,  cover- 
ture or  lunacy  {h).  And  if  any  person,  against  whom 
there  is  any  sucli  cause  of  action,  shall  be  beyond  the 
seas  at  the  time  such  cause  of  action  accrued,  the  person 
entitled  to  any  such  cause  of  action  may  bring  the  same 
against  him  within  twenty  years  after  his  return  (c). 
And  the  absence  of  a  joint  debtor  beyond  the  seas  will 
not  prevent  time  from  running  in  favour  of  the  others. 


Rent  secured 
by  indenture 
and  money 
secured  by 
bond,  speci- 
•alty  or  I'ecog- 
nizance. 


Absence 
beyond  seas. 


{x)  Sect.  12. 

{y)  See  Sutton  v.  Sutton,  22  Ch. 
D.  511,  deciding  that  the  mort- 
gagee's remedy  on  the  mortgagor's 
covenant  for  payment  in  the 
mortgage  deed  may  now  be  barred 
in  twelve  years  as  well  as  his 
remedy  against  tlie  land  ;  Fearn- 
sidc  V.  Flint,  ib.  597,  that  the 
same  result  may  follow,  where  the 
mortgagor's  contract  for  payment 
is  contained  in  a  separate  ileed  ; 
Fi.e  Frisby,  43  Ch.  D.  106,  that 
payment  of  interest  by  a  mort- 
gagee keeps  alive  the  remedy 
against  a  surety  ;  Re  Davis, 
1891,  3  Ch.  119,  that  the  re- 
covery of  a  legacy  may  now  be 
barred  in  twelve  years,  unless  it  be 
secured  by  an  express  trust ;  Jay  v. 
Johnstone,  1893,  1  Q.  B.  189, 
that  any  judgment  may  now  be 
barred  in  twelve  years,  though  it 
do  not    operate  as  a  charge  on 


land. 

(::)  Re  Powers,  30  Ch.  D.  291. 
The  period  for  recovering  money 
secured  by  specialty  and  also 
charged  on  any  land  or  rent  is 
now  twelve  years,  as  the  case  falls 
within  Stat.  37  &  38  Vict.  c.  57, 
s.  8  ;  Sutton  v.  Sutton,  22  Ch.  D. 
511  ;  Fcaniside  v.  Flint,  ib.  579. 
A  question  appears  to  be  raised 
b}'  these  cases,  whether  rent  se- 
cured by  an  indenture  of  demise 
can  now  be  recovered  by  action  of 
debt  or  covenant  within  a  longer 
period  than  twelve  years.  For 
rent  is  monev  payable  out  of  land. 

(a)  Stat.  3  &  4  Will.  IV.  c.  42, 
s.  3, 

(b)  Stat.  3  &  4  Will.  IV.  c.  42, 
s.  4  ;  19  &  20  Vict.  c.  97,  s.  10  ; 
Fardo  v.  Bimjham,  17  W.  R. 
419. 

(c)  Stat.  3  &  4  Will.  IV.  c.  42, 
s.  4. 
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Arrears  of 
dower. 


Arrears  of 
rent  and 
interest. 


who  may  not  be  beyond  the  seas  ;  and  the  recovery  of 
judgment  against  them  will  not  prevent  the  creditor 
from  commencing  an  action  against  the  absent  debtor 
after  his  return  (d).  If  any  acknowledgment  shall 
have  been  made,  either  by  writing  signed  by  the 
party  liable,  or  his  agent,  or  by  part  payment  or  part 
satisfaction  on  account  of  any  principal  or  interest  then 
due  (e),  the  person  entitled  may  bring  his  action  for 
the  money  remaining  unpaid  and  so  acknowledged  to 
be  due,  within  twenty  years  after  such  acknowledg- 
ment, or  within  twenty  years  after  any  of  the  above- 
mentioned  disabilities  shall  have  ceased,  or  the  party 
liable  shall  have  returned  from  beyond  the  seas,  as  the 
case  may  be  (/).  If  the  chose  in  action  consists  of 
arrears  of  dower,  neither  such  arrears  nor  damages 
on  account  thereof  can  be  recovered  or  obtained  by  any 
action  or  suit  for  a  longer  period  than  six  years  next 
before  the  commencement  of  such  action  or  suit  (g)- 
Arrears  of  rent  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  real  estate 
or  in  respect  of  any  legacy,  can  be  recovered  only  with- 
in six  years  next  after  the  same  shall  have  become 
due,  or  next  after  an  acknowledgment  of  the  same  in 
writing  shall  have  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  by  whom 
the  same  was  payable,  or  his  agent  (A),  But  it  was 
decided,  before  the  Limitation  Act  of  1874  took  effect, 
that,  if  such  arrears  were  secured  to  the  claimant  (i) 


(d)  Stat.  19  &  20  Vict.  c.  97, 
s.  11  ;  see  ante,  pp.  392,  393,  and 
notes  (t),  (x). 

(e)  See  Eoddam  v.  Morlcy,  1 
De  G.  &  J.  1  ;  Muodie  v.  Ban- 
nister, 4  Drew.  432  ;  Coo2)o  v. 
Crcsswcll,  L.  R.  2  Ch.  112;  Dibb 
V.  Walker,  1893,  2  Ch.  429. 

(/)Stat.  3&4  Will.  IV.  c.  42, 
s.  5  ;  Kcnifc  v.  Gibbon,  9  Q.  B. 
609. 

(q)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  41. 


ill)  Stat.  3&4  Will.  IV.  c.  27, 
s.  42  ;  Hodges  \.  Croydon  Canal 
Com^yany,  3  Beav.  86  ;  Franeis  v. 
Grovcr,  5  Hare,  39  ;  Humfrey  v. 
Gcry,  7  C.  B.  567.  See  Toft  v, 
Stevenson,  5  De  Gex,  M.  &  G.  735  ; 
Mason  V.  Broadbent,  33  Beav. 296; 
Edmund  v.  Waugh,  L.  R.  1  Eq. 
418  ;  Boicyerv.  Woodman,  L.  R.  3 
Eq.  313. 

(0  Hughes  v.  Kelly,  3  Dru.  & 
Warren,  482. 
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by  indenture  of  demise  {Jc),  or  by  bond  or  other 
specialty  (I),  an  action  of  debt  or  covenant  might  be 
brought  for  such  arrears  at  any  time  within  twenty 
years.  And  where  a  mortgagee  or  other  incumbrancer 
shall  have  been  in  possession  of  any  real  estate  within 
one  year  next  before  the  action  or  suit  of  a  subsequent 
mortgagee  or  incumbrancer,  the  latter  may  recover  the 
arrears  of  interest  which  may  have  become  due  to  him 
during  the  whole  time  that  the  prior  mortgagee  or 
incumbrancer  was  in  possession  (m).  If  the  chose  in  Simple  con- 
action  consist  of  a  simple  contract  debt,  it  must  be  sued  ^^'^'^^  '^^^*^- 
for  within  six  years  next  after  the  cause  of  action,  or 
wdthin  six  years  next  after  the  removal  of  any  of  the 
disabilities  of  infancy,  coverture  or  lunacy  (ii).  And 
no  acknowledgment  or  promise  by  words  only  to  pa}'- 
such  debt  shall  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract  to  take  the  case  out  of  the 
operation  of  the  statute,  unless  such  acknowledgment 
or  promise  shall  be  made  in  writing,  signed  by  the 
party  chargeable  thereby  (o)  or  his  agent  (p).  But 
this  shall  not  alter  the  effect  of  any  payment  of 
principal  or  interest  to  prevent  a  debt  from  being 
barred  by  the  Statute  of  Limitations  (q).  So  that  the 
creditor's  remedy  may  still  be  kept  alive  by  part  pay- 
ment of  principal  or  interest  on  account  of  the  debt, 
without  any  written  acknowledgment,  provided  that 
the  payment  be  so  made  that  a  promise  to  pay  the 
remainder  of  the  debt  can  be  inferred  therefrom  (r). 
Actions  of  debt  upon  any  award  where  the  submission  Awards,  lines 
is  not  by  specialty,  or  for  any  fine   due  in  respect  ^f  for  copyholds, 

(k)  Paget  v.  FoIcj/,  2  New  Ca.  (n)  Stat.  21  Jac.  I.  c.  16,  ss.  3, 

679  ;  seea/ifc,  p.  519  and  note  {z).  7  ;  19  &  20  Vict.  c.  97,  ss.  10,  12. 

(/)  Sims  V.    Thovias,   12  Ad.  &  (o)  Stat.  9  Geo.  IV.  c.  14,  s.  1. 

Ell.  536  ;  Hunter  v.  Nockolds,   1  (  j))  Stat.  19  &  20  Vict.  c.  97, 

Mac.  &  Gord.   640.     See   Elvy  v.  s.  13  ;  see  ante,  pp.  159,  164. 

Norwood,  ^  De  Gex  &  Smale,  240  ;  (q)  Stat.  9  Geo.  IV.  c.  14,  s.  1. 

Sinclair  v.  Jackson,  17  Beav.  405 ;  (r)  JFaugh  v.  Cope,  6  M.  &  AV. 

see  ante,  p.  519  and  note  (;).  824,  829  ;  Morgan  v.   RowlandSy 

{m)  Stat.  3  &  4  Will.  IV.  c.  27,  L.  K  7  Q.  B.  493. 
s.  42. 
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any  copyhold  estates,  or  for  an  escape,  or  for  money 
levied  on  ajxy  fieri  facias,  must  also  be  brought  within 
six  years  after  the  cause  of  action,  with  a  similar  saving 
in  respect  of  disabilities  to  that  applicable  in  the  case 
of  actions  on  indentures  of  demise,  bonds  or  other 
JViialtios,  kc.  specialities  (.s).  And  actions  for  penalties,  damages  or 
;,riveii  to  the     sy^ig  ^f  nionev   dven   to   the   party  grieved   by  any 

party  grieved.  jo  i        ./    o  ^      ■,  ■/ 

statute  now  or  hereafter  to  be  in  force,  must  be  brought 

within  two  years  after  the  cause  of  such  actions,  with 
the  like  saving  in  respect  of  disabilities,  unless  the 
time  for  bringing  such  action  is  or  shall  be  by  any 
statute  specially  limited  (t).  Actions  ex  delicto,  includ- 
ing those  for  the  detention  or  conversion  of  goods  (u), 
must  generally  be  brought  within  six  years  after  the 
cause  of  action  or  the  removal  of  the  disability  of 
infancy,  coverture  or  lunacy  :  but  the  time  for  bringing 
actions  of  as.sault,  battery,  wounding  or  imprisonment 
is  limited  to  four  years,  and  tliat  for  bringing  actions 
of  slander  for  words  actionable  of  themselves  (x)  is 
limited  to  tiuo  years  after  the  same  events  (y). 


Actions  ex 
delicto. 


Death  of 
creditor. 


Death  of 
ilebtor. 


When  a  cause  of  action  accrues  to  a  person  in  his 
lifetime,  the  time  limited  by  the  Statutes  of  Limitations 
will  run  on  after  his  decease  from  the  period  that  the 
cause  of  action  accrued,  and  will  not  be  reckoned  from 
the  time  that  administration  was  taken  out  to  his 
effects  (z).  But  if  the  cause  of  action  accrue  after  the 
death  of  the  party,  the  time  limited  by  the  statute 
will  run  only  from  the  grant  of  the  letters  of  adminis- 
tration (a).     On  the  other  hand,  the  death  of  the  debtor 


(s)  Stat.  3  &  4  Will.  IV.  c.  42, 
ss.  3,  4  ;  see  ante,  p.  519. 

{t)  Stat.  Ski  Will.  IV.  c.  42, 
ss.  3,  4. 

[u)  Ante,  p.  517. 
•    {x)  Sec  Odgers  on  Libel,  520, 
2nd  ed. ;  Diirby  &  Bcsanquet  on 
the   Statutes   of   Liniitatiuus,    5, 
2nd  ed. 

((/)  Stat.  21  Jac.  L  c.  16,  ss.  3, 


7,  amended  by  19  &  20  Vict.  c. 
97,  s.  10. 

iz)  2  Wras.  Saund,  63  k. 

(a)  Murray  v.  East  India  Com- 
pami,  5  B.  &  A.  204  ;  Perry  v. 
Jen)cins,  1  My.  &  Cr.  118;  see 
also  AtkiiLson  v.  Bradford,  A-c. 
Buildimj  Society,  25  Q.  B.  D. 
377. 
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and  the  absence  of  any  personal  representative  to  his 
effects,  will  not  prevent  the  time  limited  by  the  statute 
from  continuing  to  run  on.  For  if  there  be  once  a 
cause  of  action,  a  plaintiff  that  can  sue,  and  a  defendant 
that  can  be  sued  in  England,  the  time  limited  by  the 
statute  will  begin  to  run,  and  will  not  be  stopped  by 
the  decease  of  either  party  (b).     An  executor  or  admi-  Executor  or 

■■•        -J    \   ^  administrator 

nisti'ator  is  not,  however,  bound  to  plead  the  Statute  of  not  bound  to 
Limitations  to  any  debt  or  demand,  but  may,  if  he  g^j^^^^-g  ^^ 
please,  pay  the  same  notwithstanding  the  time  limited 
by  the  statute  may  have  expired  (c).  But  if  the  estate 
be  administered,  or  the  question  of  the  liability  to  pay 
be  raised  by  originating  summons  {d)  in  the  Chancery 
Division  of  the  High  Court,  any  party  to  the  proceed- 
ings is  competent  to  take  the  objection,  although  the 
executor  may  not  have  insisted  on  it  (e).  And  after 
it  has  been  judicially  decided  that  a  debt  is  statute- 
barred,  it  would  be  wrong  for  the  debtors'  executor  or 
administrator  to  pay  it  (/). 

Notwithstanding  the  period  of  six  years  limited  for  Charge  of 
the  payment  of  simple  contract  debts,  the  debtor  may,  fo,.  payment 
by  charging  his  real  estate  by  his  will  with  the  payment  of  ^lebts. 
of  his  debts,  and,  a  fortiori,  by  creating  an  express  trust 
for  their  payment  out  of  his  real  estate,  prevent  the 
operation  of  the  statute  on  all  such  debts  as  have  not 
been   barred  by  the  statute  in  his  lifetime  (g).     E.eal 
estate,  it  will  be  remembered,  was  not  formerly  liable 
to  the  payment  of  any  debts  which  were  not  secured  by 


(&)  Bhodes  v.  Smcthurst,  6   :M.  {d)  Ante,  p.  428. 

&  \V.  351;  Frcak-e  v.  Cnincfeldf,  {e)  She  wen  v.    J7indcrJiorst,    1 

3  JVly.  &  Cr.  499.     See  Swindell  Russ.    &  U.  347  ;  2  Russ.   &  M. 

V.  Bulkelcy,  18  Q.  B.  D.  250.  75  ;  Re  JVenham,  189-J,  3  Ch.  59. 

(c)  Norton   v.  Frccker,  1  Atk.  (/)  Midgley  v.  Jlidyleij,  1893, 

526  ;  JSx  parte  Dewdncy,  15  Ves.  3  Ch.  282. 

498  ;  Lewis  v.   Ilnmncy,  L.  R.  4  (g)  Burke  v.  Jones,  2  V.  &;   B. 

Eq.    451.       See    Stahhchmidt   v.  275  ;  Hughes  v.  Wynne,   T.  &  R. 

Lett,  1  Sma.  k  Gill'.  415.  307  ;  Crallan  v.  Oidton,  3  Beav.  1. 
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Claim  for 
breach  of 
trust. 


specialty  binding  the  heirs  (Jc) ;  and  the  alteration, 
which  in  this  respect  has  been  made  in  the  law,  affects 
only  such  real  estates  as  have  not  been  charged  by  the 
deceased  with  the  payment  of  his  debts.  The  creditors 
therefore  in  whose  favour  the  cliarge  is  made  acquire, 
as  before  the  alteration,  the  character  of  cestui  que 
trusts ;  and  in  equity  they  will  not  be  allowed  to  lose 
their  debts,  because  they  do  not  go  to  law  to  enforce 
payment  when  they  have  a  trustee  to  pay  them  (i). 
But  after  twelve  years  the  charge,  if  not  enforced,  will  be 
barred  like  any  other  charge  (h).  An  express  trust  for 
the  payment  of  a  man's  debts  out  of  his  real  estate  was 
formerly  proof  against  any  length  of  time  (I).  For,  by 
the  general  rule  of  equity,  lapse  of  time  cannot  be 
pleaded  as  a  bar  to  any  claim  by  a  cestui  que  trust 
to  recover  trust  property  or  compensation  for  its  loss 
from  his  trustee  under  an  express  trust,  or  from  any 
one  who  is  in  the  position  of  such  a  trustee  (rji).  But 
as  personal  estate  has  always  been  primarily  liable  to 
the  payment  of  all  debts,  a  trust  created  by  a  testator 
for  the  payment  of  his  debts  out  of  his  personal  estate 
will  not  prevent  the  operation  of  the  Statute  of 
Limitations  (n).  And  now  by  the  Beal  Property 
Limitation  Act,  1874  (o),  which,  as  we  have  seen  (p), 
came  into  operation  on  the  1st  of  January,  1879,  no 
action,  suit  or  other  proceeding  shall  be  brought  to 
recover  any  sum  of  money  or  legacy  charged  upon  or 
payable  out  of  any  land  or  rent  at  law  or  in  equity, 
and    secured    by  an  express  trust,  or    to    recover  any 


{h)  See  Williams,  R.  P.  255, 
I7tli  ed. ;  ante,  p.  198. 

(?)  Turn.  &  Kuss.  309. 

[k)  iJundas  v.  Blalc,  11  Ir. 
Eq.  Rep.  138  ;  Sug.  Real.  Prop. 
Stat.  p.  107;  Jacquct  v.  Jacqiiet,  27 
Beav.  322 ;  Dickinson  v.  Tccsdale, 
31  Beav.  511  ;  stat.  37  &  38  Vict, 
c.  57,  s.  8  ;  see  ante,  pp.  518,  519, 

{1}  See  the  author's  Essay  on 


Real  Assets,  p.  40. 

(;/()  Soa7-  V.  Ashu-cU,  1893,  2 
Q.  B.  390  ;  stat.  36  &  37  Viet. 
c.  66,  s.  25  (2). 

{n)  Scott  V.  Jones,  4  CI.  &  Fin. 
382  ;  Freake  v.  Cranefcldt,  3  My. 
cS:  Cr.  499. 

(o)  Stat.  37  &  38  Vict.  c.  57,  s. 
10  ;  Hufjhes  v. Coles.  27  Ch.  D.  231. 

(p)  Ante,  p.  519. 
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arrears  of  rent  or  of  interest  in  respect  of  any  sum  of 
money  or  legacy  so  charged  or  payable,  and  so  secured, 
or  any  damages  in  respect  of  such  arrears,  except 
within  the  time  within  which  the  same  would  be 
recoverable  if  there  were  not  any  such  trust.  So  that 
an  express  trust  for  payment  of  a  deceased  testator's 
debts  out  of  his  real  estate  will  now  be  barred  after 
twelve  years,  equally  with  a  mere  charge  of  debts  (q). 
As  we  have  seen  (r),  by  the  Trustee  Act,  1888,  trustees 
are  now  enabled  to  plead  any  statute  of  limitation, 
and  where  no  statute  of  limitation  is  applicable,  the 
same  lapse  of  time  as  would  bar  a  simple  contract  debt, 
as  a  bar  to  any  proceeding  against  them,  except  where 
the  claim  is  founded  upon  any  fraud  or  fraudulent 
breach  of  trust,  to  which  the  trustee  was  party  or 
privy,  or  is  to  recover  trust  property,  or  the  proceeds 
thereof,  still  retained  by  the  trustee  or  previously 
received  by  him  and  converted  to  his  own  use  (s). 

When  the  dividends  upon  any  stock  subject  to  the  Unclaimed 
National  Debt  Act,  1870(0,  including  the  £2  15s.  per  ^i^i^^euds. 
cent.  Consolidated  Stock  (a),  have  not  been  claimed 
for  ten  years,  such  stock,  together  with  the  unclaimed 
dividends,  is  transferred  to  the  account  of  the  commis- 
sioners for  the  reduction  of  the  national  debt  (x)  ;  and 
such  dividends,  together  with  all  the  future  dividends 
on  the  stock,  are  invested  by  the  commissioners  in  the 
purchase  of  like  stock,  so  as  to  accumulate  (y).  And 
the  governor  or  deputy  governor  of  the  bank  for  the 
time  being  may  order  the  transfer  of  such  stock  and  the 
payment  of  the  dividends  to  any  person  showing,  to  his 

(q)  Ante,  p.  524.  s.  51.     The  former  Acts  on  this 

(?•)  Ante,  p.  370.  subject,  stats.  56  Geo.  III.  c.  60, 

(s)  See  Tie  Somerset,  1894,  1  Ch.  8  &  9  Vict.    c.  62,  and  24  Vict. 

231  ;  Thome  v.  Heard,  ib.  599.  c.  3,  s.  8,   were  repealed  by  stat. 

{t)  Stat.    33  &  34  Vict.  c.   71,  33  &  34  Vict.  c.  69. 

.ss.  3,  68  ;  ante,  p.  271.  (v)  Stat.  33  &  34   Vict,  c,  71, 

(u)  Ante,  p.  270.  s.  54. 
[je)  Stat.  33  &  34  Vict.  c.   71, 
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satisfaction,  a  right  thereto ;  but  in  case  such  governor 
or  deputy  governor  shall  not  be  satisfied  of  the  justice 
or  legality  of  the  claim,  an  order  for  transfer  and  pay- 
ment may  be  obtained  from  the  Chancery  Division  of 
the  High  Court  by  petition  in  a  summary  way,  stating 
and  verifying  the  claim  (z).  Like  provisions  are  now 
enacted  for  the  transfer  to  an  unclaimed  stock  account, 
and  the  re-transfer  to  any  person  showing  right  thereto 
of  India  Stock  and  Consolidated  Stock  of  the  Metro- 
politan Board  of  Works,  whereon  dividend  has  not 
been  claimed  for  ten  years  or  more  (a),  and  for  dealing 
with  East  Indian  Railway  Annuities  unclaimed  for  a 
period  of  ten  years,  and  money  paid  for  the  discharge 
of  East  Indian  Railway  Debentures  unclaimed  for  one 
year  or  more,  and  for  subsequent  payment  thereof  to 
any  person  establishing  his  right  thereto  (b). 

l^otice  of  As  we  have  seen  (c),  when  a  chose  in  action,  whether 

dw^^Hi^^  °    legal  or    ec[uitable,  is  transferred  from  one  person  to 
actio7i.  another,  notice  of  the  assignment  should  be  given  by 

the  transferee  to  the  person  liable  to  the  action  (cZ), 
the  right  to  bring  which  is  the  subject  of  the  transfer  (e). 
Thus  if  a  debt  be  assigned,  notice  of  the  assignment 
should  be  given  to  the  debtor.  If  the  subject  of  the 
assignment  be  the  right  to  stock  standing  in  the  name 
of  a  trustee,  notice  of  the  assignment  should  be  given 
to  such  trustee.  Until  such  notice  be  given,  it  is 
evident  that  the  debtor  may  innocently  joay  the  debt, 
or  the  trustee  transfer  the  stock  to  the  transferor  ;  or 
the  transferor  may  fraudulently  transfer  his  right  over 

(r)  See  sects.  5,5 — 58  ;  Ex  imrtc  Saffron    Wahlcn,    dr.     Building 

Ham,  3  M}'.  &  Craig.  25  ;  Bunt  Society  v.  Rayner,  14  Ch.  D.  40fi. 

V.  I'cacock"  &  Hare,  361.  {r)  Dearie  v.  Hall,  Lovcridgev. 

(a)  Stats.  48  &  49  Vict.  c.  25,  Cooper,  3  Russ.  1;  ^right's  Trusts, 

ss    1—16  •  48  &  49  Vict.   c.  50,  21    Beav.    430  ;     Re    Fresh  field's 

ss.  27  etscq.  Trust,   11  Ch.  D.    198;   English 

(h)  Stat.  48  &   49  Vict.  c.  25,  and   Scottish   Investment    Co.    v. 

ss.  17—20.  Brunton,  1892,  2  Q.  V>.  1  ;   Ward 

(c)  Ante,  pp.  35—38.  v.  Duncomhe,  1893,  A.  C.  369. 

{d)  Not  to   his   solicitor  ;    see 
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again  to  a  third  person.  The  transferee,  therefore, 
until  he  has  given  notice  to  the  party  liable,  has  not 
done  all  that  lies  in  his  power  to  perfect  his  title. 
The  chose  in  action  still  remains  the  apparent  property  Bankruptcy 
of  the  transferor  ;  and  in  the  event  of  his  bankruptcy 
it  was  formerly  held  to  pass  to  his  creditor's  assignees 
as  property  in  his  order  and  disposition  with  the  con- 
sent of  the  true  owner  thereof  (/).  But  in  this  respect 
the  law  is  now  different ;  for  in  the  Bankruptcy  Acts, 
1869  and  1883,  things  in  action,  other  than  debts  due 
to  the  bankrupt  in  the  course  of  his  trade  or  business, 
were  expressly  excepted  from  the  operation  of  the 
"  reputed  ownership  "  clause  {g).  And  things  in  action 
(other  than  such  debts)  assigned  without  notice  being 
given  to  the  party  liable  do  not  now  pass  to  the  cre- 
ditor's trustee  on  the  assignor's  bankruptcy  (A)  ;  for, 
as  we  have  seen  (i),  in  equity  the  assignment  of  a  chose 
in  action  is  complete,  as  against  the  assignor,  though 
no  notice  of  the  assignment  be  given.  It  appears, 
however,  that  the  title  of  a  trustee  in  bankruptcy  to 
the  bankrupt's  choses  in  action  (/.;)  is  not  complete, 
unless  notice  of  the  bankruptcy  be  given  to  the  party 
liable ;  and  that  if  such  notice  be  not  given,  the 
trustee's  title  is  liable  to  be  postponed  to  the  claim  of 
an  assignee  from  the  bankrupt  subsequently  to  but 
without  notice  of  the  bankruptcy  (l ). 


Mi&V'U- 


The  importance  of  giving  notice  suggests  the  pre-  Inquiry  a?  to 
caution  that  every  person  about  to  accept  an  assignment  i^ents^^' 
of  a  chose  in  action  should  inquire  of  the  person  liable 

(/)  Ex    parte    Munro,    Buck.  277,  294,  335. 
300;    Williams  Y.  Thorpe,  2  Shw.  (h)  Ex  parte  Fletcher,  Re  Bain- 

257;  Thompson  \.  Spiers,!^  ?>h\i.  bridge,   8  Ch.  D.    218;  Ex  parte 

469  ;  Bartlett  v.  Bartlett,  1  De  G.  Ibhctson,  Re  Moore,  ib.  519. 
&  J.  127  ;  Re  Hughes s  Trusts,  2  (;')  A'/ite,  p.  35  and  n.  (o). 

H.  &  M.  89  ;  Re  IFcbh's  Policy,  (/,:)  See  ante,  pp.  214,  215. 

15  W.  R.  529  ;  ante,  p.  215.  [I)  Palmer  v.  Locke,  IS  Cli.  D. 

(f/)  Stats.  32  k,  33  Vict.  c.  71,  381  ;  ite  Stones  Estate,  9  Times 

s.    15,   par.   (5)  ;    46   &  47    Viet.  L.  R.  346. 
c.  52,  s.  44  ;  ante,  pp.  215,    237, 
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to  the  action  or  suit,  whether  he  has  had  notice  of  any 
prior  assignment  (on).     And  if  there    be  two  or  more 
persons  liable,  inquiry  should  be  made  of  eveiy  one  of 
them ;  for  notice   by  a  prior  assignee  to  any  one  of 
them  would  be  equivalent  to  notice  to  all  ()i).     It  is 
also  advisable  that  a  written  answer  should  be  obtained 
to  every  such  inquir}^,   in  order  that   if  the  assignee 
should  be  misled  by  a  false  answer,  he  may  be  enabled 
to  recover  damages  for  the  misrepresentation  (o).     For 
it  has   been  doubted  whether  the  answer  to  such  an 
inquiry  be  not  a  representation  concerning  the  ability 
of  the  intended  assignor  within  the  meaninsr  of  Lord 
Tenterden's  Act,  which  requires    that  all  such  repre- 
sentations be  made  in  writing  signed  by  the  party  to 
be  charged  therewith  (p).     The  inquiry,  however,  thus 
recommended  will  not  of  itself  strengthen  the  title  of 
the    assignee,  further  than    by  assuring   him    that  nO' 
previous   assignment    has    been    made.     In   order   to 
obtain  a  good  title,  he  must  himself  give  notice  to  the 
person   or  one   of  the    persons    liable  to   the  debt   or 
demand  assigned  to  him.     When  this  has  been  done 
his  title  will  be  secure,  and  will  prevail  over  that  of 
any  unknown  prior  assignee  who  may  have  omitted  to 
give  such  notice  (q). 

If  the  property  consist  of  money,  stock  or  securities  (r) 
lodged   in  Court,  an  order  of  the  Court  should  be  ob- 
tained restraining  transfer  or  payment  without  notice 
Stop  order.       to  the  assignee.     This  order  is  called  a  stop  order,  and 

(hi)  The  person  liable   is   not,  (o)  As  to  the  assignee's  position 

liowever,    bound  to  answer   such  in  the  case  of  an  innocent   niis- 

an  inquiry,  even  thougli  he  be  a  representation,  see  Lo%c  v.   Bo^l- 

trustee  for  the  intending  assignor  ;  vcric,  1891,  3  Ch.  82. 

Lmo   V.    Bouvcrie,     1891,    3  Ch.  (jj)  Lyde^v.  Barnard,  1  M.  & 

82.  W.    101  ;  Simnn  v.  Phillips,    8 

()()  Smith  V.  Smith,  2  Cr.  &  M.  Ad.  &  E.  4r)7  ;  see  a7ite,  p.  164. 

231  ;  JIcux  V.  Bell,  1    Hare,  73,  (q)  See  the  cases  cited  in  note 

87.     See   Brovnic   v.    Sewage,    4  (c)  to  ]).  526,  ante.. 

Drew.  635,  640  ;    Ward  v.  Dun-  [r)   IVillieims   v.    Symonds,    9 

combe,  1893,  A.  C.  369.  Beav.  523. 
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will  have  tlie  same  effect  as  notice  of  assignment  given 
to  any  private  debtor  (s) .  If  the  property  be  stock  stand- 
ing in  the  name  of  a  trustee,  who  has  died  without  any 
administration  having  been  taken  out  to  his  effects, a  (^/iV  Distringas. 
tringas  obtained  by  the  assignee  to  restrain  the  transfer 
of  the  stock  would  have  conferred  on  him  the  same  pri-- 
ority  as  notice  to  the  trustee  would  have  done  had  he  been 
living  (t).  And  it  appears  that  the  same  effect  may  be 
obtained  by  service  of  the  office  copy  of  the  affidavit 
and  of  the  duplicate  of  the  filed  notice  now  substituted 
for  the  writ  of  distringas  (u).  Notice  of  the  transfer  of  Life  policies. 
a  policy  of  life  assurance  should  be  given  to  the  insur- 
ance office,  the  dej^osit  of  the  policy  with  the  assignee 
not  being  sufficient  to  afford  him  complete  protection 
against  a  subsequent  assignment  (x). 

Shares  in  companies  were  formerly  considered  to  Shares  in 
partake  so  far  of  the  nature  of  choses  in  action  that 
it  was  necessary  for  an  assignee  of  the  shares  to  give 
notice  of  assignment  to  the  company,  in  order  to  pro- 
tect himself  against  the  effect  of  the  former  bankruptcy 
law  of  "  reputed  ownership  "  (?/).     But  it  is  now  held. 


(s)  Greening  v.  Bcckford,  5 
Sim.  195  ;  Swayne  v.  Swayne,  11 
Beav.  463  ;  Re  Holmes,  29  Ch.  D. 
786  ;  Mutual  Life  Assurance  So- 
ciety V.  Langley,  32  Ch.  D.  460  ; 
Mack  V,  Postle,  10  Times  L.  R. 
475. 

[t)  Etty  V.  Bridges,  2  Y.  k  C. 
C.  C.  486  ;  see  ante,  p.  274. 

(u)  Rules  of  tlie  Supreme  Court, 
1883,  Ord.  XLVI.  r.  8  :  see  r.  8 
of  the  draft  Rules  of  the  Su- 
preme Court,  July,  1894  ;  W.  N. 
7th  July,  1894.  See  ante,  p. 
275. 

(x)  Williams  v.  Thorpe,  2  Sim. 
257  ;  Thompson  V.  Spiers,  13  Sim. 
469  ;  JFest  v.  Beid,  2  Hare,  249  ; 
and  see  ante,  p.  263  and  n.  (/•). 

(y)  Ex  parte   Agra   Bank,   Be 

Worcester,   L.   R.  3  Ch.  555  ;  Ex 

parte   Unioyi  Bank  of  Manchester, 

Re  Jackson,  L.  R.  12  Eq.  354.     In 

the  latter  case  it  was  decided  that 

W.P.P. 


the  shares  tliere  in  question  were 
not  choses  in  action  so  as  to  be 
excepted  from  the  reputed  owner- 
ship clause  of  the  Bankruptcy 
Act,  1869  {ante,  p.  527),  and  that 
notice  of  assignment  was  neces- 
sary to  complete  the  title  of  a 
mortgagee  of  the  shares.  But 
if  the  shares  were  not  choses  in 
action,  how  could  there  have 
been  any  necessity  for  the  mort- 
gagee to  perfect  his  title  by  giving 
notice  of  the  assignment  ?  The 
learned  judge  appears  to  have 
overlooked  this  consideration  : 
though  it  is  fair  to  state  that  he 
seems  to  have  based  his  judgment 
entirely  on  his  view  of  riie  policy 
of  the  Bankruptcy  Act,  1869. 
This  view  was  overruled  in  Colo- 
nial  Bank  v.  Whinney,  11  App. 
Cas.  426;  see  ante,  p.  294.  It 
has  also  been  considered  that 
notice  of  an  assignment  of  shares- 

iM  :>i 
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with  regard  to  shares  in  companies  incorporated  under 
the  Companies  Act,  18G2,  that,  as  they  are  transferable 
in  manner  provided  by  the  reguLations  of  the  com- 
.  pany  (s),  and  as  no  notice  of  any  trust  is  to  be  entered 
in  the  register  of  the  company  (a),  giving  notice  of 
assignment  to  the  company  is  not  a  necessary  step  in 
perfecting  the  title  of  an  assignee  of  such  shares  (h). 
The  same  reasoning  is  applicable  in  the  case  of  shares 
in  companies  regulated  by  the  Companies  Clauses  Act, 
1845  (c),  or  governed  by  similar  rules  (d).  As  we  have 
seen,  the  title  of  a  transferee  of  shares  in  companies 
registered  under  the  Companies  Act,  1862,  is  not 
generally  complete  at  law  until  the  transfer  is  registered 
at  the  office  of  the  company  (e) ;  and  the  title  of  a 
transferee  of  shares  in  companies  regulated  by  the 
Companies  Clauses  Act,  1845,  is  not  complete  until  a 
deed  of  transfer  duly  executed  and  otherwise  in  order 
has  been  delivered  to  the  secretary  of  the  company  for 
registration  (/).  But  in  either  case  the  shares  may  be 
assigned  in  equity  in  the  same  manner  as  other  chat- 
tels (g),  or  charged  in  equity  by  a  deposit  of  the  share 
certificates  (h).  When  several  equitable  assignments 
of  the  same  shares  are  made,  they  have  priority,  as  a 
rule,  according  to  the  order  of  time  in  which  they  were 
created  (i).  But  any  equitable  assignee  may  be  post- 
poned to  a  subsequent  assignee  on  the  ground  of  fraud 
or  negligence  (k).     If,  however,  any  assignee  of  shares 

miist  be  given  to  the  company  in  Cli.    D.    485  ;   Poivell  v.    London 

order    to    protect    the     assignee  and    rrovincial   Bank,    1893,    2 

against    snbseqiient    assignments  Ch.  555  ;  Lindley  on  Companies, 

of  the  same   shares  ;    Martin  v.  454,  5th  ed. 

Sedfjirick,  9  Beav.  333  (the  actual  (f)  Ante,  p.  289. 

decision  in  this  case  was  clearly  (/)  Ante,  p.  284. 

erroneous  ;  see  Murray  v.  Pinkctt,  [q]  Ante,  ]t.  88. 

12  CI.  &  Fin.  764).  (h)  Ante,  p.  292. 

(;)  Ante,  p.  289.  (J)  Societe  Generate  dc  Paris  v. 

(a)  Ante,  p.  292.  Walker,    11    App.   Cas.    20,  and 

\h)  Socitte  Generale  dc  Paris  v.  other   cases   cited   ante,    p.    292, 

Walker.   14    Q.    B.   D.  424  ;    11  n.  (a). 

App.  Cas.  20.  {k)  See    "Williams,   R.    V.    525 

(c)  Ante.  p.  284.  and  n.  (a),  17th  ed. 

{d)  See  Roots  v.  Williavison,  38 
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for  valuable  consideration  should  obtain  a  complete  legal 
title  thereto  without  notice  of  any  prior  equity,  he 
Avill  be  entitled  to  retain  them  as  against  any  person 
■claiming  under  a  merely  equitable  title,  though  prior 
in  point  of  time  (l).  Upon  the  sale  or  mortgage  of 
shares  in  companies  regulated  by  the  Companies 
Clauses  Act,  1845,  or  registered  under  the  Companies 
Act,  18G2,  the  most  important  evidence  of  title  to  be 
obtained  is  the  production  of  the  share  certificates  (m). 
It  appears  that,  as  a  rule,  the  vendor  of  shares  in  a 
joint  stock  company  is  bound  to  give  such  evidence  of 
the  constitution  of  the  company  as  will  show  that  the 
proposed  transfer  will  give  a  valid  title  to  the  shares 
sold,  but  is  not  required  to  give  any  evidence  of  the 
title  to  any  property  held  by  the  company  (n). 

The  title   to   personal   property  sometimes  depends  Title  tlu-on^h 
upon  deeds,  wills  or  other  documents  of  title  of  the  like  ^g/  ^'  "  '* 
nature,  and  cannot  be  shown  without  their  production. 
Thus   a   reversionary  interest  in  money  in  the  funds, 
settled   by  deed  or  will,  may  be  mortgaged  and  sold 
again  and  again  before  it  becomes  an  interest  in  pos- 
session.    In  these  cases  the  purchaser  is  entitled  to  an  Aij.stract  of 
abstract   of  the   deeds,  wills,  &c.,  which  compose  the  ^^^'*^" 
title,  in  the  same  manner  as  if  the  subject  of  the  con- 
tract had  been  real  estate  ;  and  the  original  deeds  and 
the  probates  or  office  copies  of  the  wills  must  also  in 
like  manner  be  produced  for  the  verification  of  the 
abstract  (o).     The  purchaser  is  also  entitled  either  to 
the  possession  of  the  deeds,  or,  if  this  cannot  be  had, 
to  an  acknowledgment  in  writing  of  his  right  to  produc- 
tion  of  them  and  to  delivery   of  copies  thereof  (y>). 

(l)  See  Roots  v.  Williamson,  38  (n)  Curling  v.    Flight,    2   Ph. 

Ch.  D.  485,  491 ;  Pavell  v.  Lon-  613. 

o'on  and  Provincial  Bank,   1893,  (o)  See  Williams,    R.    P.   542, 

2  Ch.  555,  564.  17tli  ed. ;  Hobson  v.  Bell,  2  Beav. 

(wi)  Ante,  pp.  284,  290  and  n.  17. 

(.9)  ;  and  see  Socitte  Generalc  dc  ( p)  See  Williams,   R.    P.   549, 

Paris  V.  Walker,   11    App.    Cas.  552,    17th   ed. ;     Williams,    Cou- 

20.  veyancing  Statntes,  94 — 103. 

M   51    2 
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Covenants  And  when  an  assignment  of  any  kind  of  personal 
property  is  made  by  deed,  it  is  usual  for  the  assignor 
to  enter  into  covenants  for  the  title  similar  to  those 
entered  into  under  the  like  circumstances  by  the  grantor 
of  real  estate  (q). 

AixTsoninay       A  statute  of  the  year  1859  provides  that  any  person 
himself'^  shall  have  power  to  assign  personal  property,  now  by 

law  assignable,  directly  to  himself  and  another  person 
or  other  persons  or  corporation,  by  the  like  means  as  he 
might  assign  the  same  to  another  (r).  Before  this  Act 
an  assignment  by  A.  to  himself  and  B.  of  leasehold 
property  or  choses  in  possession  vested  the  whole  of  the 
property  in  B.  (.s).  The  same  Act  renders  criminally 
punishable  the  concealment,  with  intent  to  defraud,, 
of  any  deed  or  instrument  material  to  a  title  or  of 
any  incumbrance  or  the  falsification  of  any  pedigree 
on  which  a  title  depends  (t).  By  the  Conveyancing 
Act  of  1881  (u),  a  thing  in  action  may  be  conveyed  by 
a  person  to  himself  jointly  with  another  person,  by  the 
like  means  by  which  it  might  be  conveyed  by  him  to 
another  person ;  and  may,  in  like  manner,  be  conveyed 
by  a  husband  to  his  wife,  and  by  a  wife  to  her  husband, 
alone  or  jointly  with  another  person  (x). 

Comparison         From  what  has  been  said  it  will  appear  that  the  title 

*^eal  amfper-^  ^^  personal  property  is  far  more  simple  than  that  to 

sonal  estate,     real    estate.     And    amongst    the    plans    which    have 

appeared  for  the  amendment  of  the  law  has  been  one 

for  adapting  the  machinery  of  the  funds  to  the  transfer 

of  landed  property.     Upon  consideration,  however,  it 

(q)  See  "VVniiams,  R.  P.  559  -  s.  24,  extended  by  stat.  23  &  24 

563,   17th   ed.;    Williams,    Con-  Vict.  c.  38,  s.  8. 

veyancing  Statutes,  74—93.  (u)  Stat.  44  k  45  Vict.  c.  41, 

(r)  Stat.  22  &  23  Vict.   c.   35,  s.  50,  -which  applies  only  to  cou- 

s.  21  ;  see  AVilliams,  Conveyanc-  veyances  made  alter  the  31st  Dec. 

ing  Statutes,  224.  1881. 

(s)  See   Williams,    R.   P.    195,  {x)  See   Williams,    Coiiveyanc- 

17th  ed.  ing  Statutes,  223—225,  391,  392. 

(0  Stat.  22  &  23  Vict.   c.  35, 
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will  perhaps  appear  that  the  greater  complexity  of  the 
title  to  lands  arises  partly  from  the  nature  of  the  pro- 
perty, and  partly  from  the  more  full  power  of  disposi- 
tion to  which  lands  are  subject.  Lands,  unlike  stock, 
may  be  converted  from  arable  to  pasture,  may  be  cut  up 
into  roads,  canals  or  railways,  may  be  sold  by  the  foot 
for  building  purposes,  may  be  let  upon  lease  for  terms 
absolute  or  determinable,  may  be  held  for  life,  or  in 
tail,  as  well  as  in  fee,  and  may  be  disposed  of  by  con- 
tingent remainders,  shifting  uses  and  executory  devises, 
without  the  intervention  of  any  trustees.  Personal  pro- 
perty, on  the  contrary,  cannot  be  settled  without  the 
intervention  of  trustees,  in  whom  a  great  degree  of  jser- 
sonal  confidence  must  necessarily  be  placed ;  but  when  so 
settled,  the  title  to  it  is  sometimes  as  long  and  intricate 
as  that  to  real  estate.  If  the  nature  of  lands  could  be 
altered,  or  if  landowners  were  willing,  in  order  to  save 
themselves  expense,  to  ^we  up  some  of  their  powers  of 
disposition,  the  title  to  real  estate  might  doubtless  be 
rendered  as  simple  as  that  to  personal  property.  To 
the  latter  alternative,  however,  few,  if  any,  Avould  be 
inclined  to  submit.  Whilst,  therefore,  much  might  be 
done  to  simplify  and  improve  our  laws  of  property  by 
an  assimilation  of  the  rules  of  real  and  personal  estate, 
where  the  history  of  each  forms  the  only  ground  of 
variety,  care  should  be  taken  to  preserve  untouched 
such  distinctions  as  are  founded  on  the  broad  basis  of 
practical  difference. 
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APPENDIX    (A). 

(Referred  to,  ante,  pp.  69,  77,  88,  89,  105.) 


"  At  common  law,"  observed  Lord  Blackburn  (a),  "  a  man  Bills  of  sale- 
might  take  a  security  upon  goods  without  carr\'ing  away  f^  common 
the  goods,  or  taking  possession  of  them — he  might  take  a 
sale  of  them  out  and  out  (h),  and  ho  might  take  the  legal 
property  in  them  subject  to  the  power  to  redeem  them 
(what  is  commonly  called  a  mortgage),  without  taking 
possession  of  them  (c).  The  law  on  the  subject  will  be 
found  in  Twt/ne's  Case  {d),  and  the  notes  upon  Tivyne's 
Case  (d),  but  this  rule  got  established  that  when  the  goods 
were  not  taken  away,  but  were  left  in  the  hands  of  the  man 
who  had  had  them  previously,  that  which  had  been  thought 
before  to  make  the  transaction  void  was  really  no  more  than 
evidence  to  go  to  the  jury  of  fraud  (c) ;  and  if  a  man  came 
forward  suddenly,  when  there  was  an  execution,  for  instance, 
issued  against  the  person  in  possession  of  the  goods,  and 
said,  at  an  antecedent  time,  I  had  a  security  upon  these 
goods,  and  I  left  them  in  the  possession  of  the  debtor  all 
that  time,  the  not  having  taken  possession  was  evidence 
that  the  thing  was  a  sham  ;  it  was  not  conclusive  ;  it  was  not 
a  matter  of  law,  but  it  was  evidence  that  the  thing  was  a 
sham.  Upon  that  two  evils  arose,  and  very  important  ones 
they  were.  In  the  first  place  it  often  happened  that  there 
was  really  a  sham  put  up  to  endeavour  to  defeat  a  man, 
and  there  was  a  great  quantity  of  perjury,  of  fighting  and 
expense,  before  it  was  proved  to  be  a  sham.  That  was  a 
great   evil.     The   other  was  that  there   were    real   honest 

(«)  C'ookson  V.    Swire,   9  App.  {d)  3  Eep.   80  ;    1    Sm.   L.   C. 

Cas.  664.  1. 

{b)  See  ante,  pp.  70  et  seq.  {e)  See  ante,  p.  104. 

(c)  See  ante,  p.  86. 
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transactions  which  were  asserted  to  be  shams  when  tliey 
were  not,  and  in  those  cases  there  was  apt  to  be  much 
perjury  and  great  expense  before  it  was  decided.  For 
those  reasons  it  was  thought,  and  reasonably  and  pro- 
perly so,  that  it  was  desirable  to  put  a  stop  to  this.  That 
Avas  the  beginning  of  the  series  of  Bills  of  Sale  Acts,  the  first 
of  which  was  passed  in  1854."  Before  this  Act,  if  a  bill  of 
sale  were  not  avoided  as  fraudulent  under  stat.  13  Eliz.  c.  5, 
the  chattels  comprised  therein  could  not  be  seized  upon  an 
execution  levied  against  the  mortgagor  (/) ;  but  if  the  mort- 
gagor became  bankrupt,  they  were  liable  to  be  sold  by  his 
assignees  as  being  in  his  reputed  ownership  {g). 

By  the  Bills  of  Sale  Act  of  1854  (Ji),  every  bill  of  sale  of 
personal  chattels,  whereby  the  grantee  should  have  power  to 
take  possession  of  any  effects  therein  comprised,  was  required 
to  be  registered  in  the  office  of  the  Court  of  Queen's  Bench 
within  21  days  after  the  making  thereof;  otherwise  such 
bill  of  sale  was  rendered  void  so  far  as  regards  any  of  the 
goods  remaining  in  the  ajiparent  possession  of  the  grantor,  as 
against  the  grantor's  assignees  in  bankruptcy  (/),  and  as 
against  the  assignees  under  any  assignment  for  the  benefit  of 
his  creditors  (k),  and  as  against  all  sheriffs'  officers  and  other 
persons  seizing  the  effects  in  execution  of  any  process  of  any 
Court  of  law  or  equity  issued  against  the  goods  of  the 
grantor  (/),  This  Act  did  not  give  to  such  bills  of  sale  as 
were  registered  under  it  any  greater  validity  than  they  had 
before  ;  so  that  chattels  comprised  in  a  registered  bill  of  sale 
were  still  liable  to  be  sold  by  the  grantor's  assignees  in 
bankruptcy  as  being  in  his  reputed  ownership  {m).  And 
if  the  bill  of  sale  was  not  registered,  it  was  rendered  void 
under  this  Act  by  the  grantor  conunitting  an  act  of  bank- 
ruptcy before  the  grantee  took  possession  of  the  goods  {n) ; 

(/)  Martindah  v.  Booth,  3   B.  pciny,   Ex  parte  Fourdrinier,   21 

&  Ad.  498  ;  a7ite,  p.  104.  Cli.   D.    500,    512  ;  and  compare 

ig)  Ante.  p.  102  and  n.  (/).  Ex  2}nrte  Blaiherg,  Re  Toovier,  23 

(/i)  Stat.'  17  k,  18  Vict,  c.  36.  Cli.  D.  254. 

(I)  See  ante,   jip.  235,    236,  n.  (m)  ,'StansfeJd\'.Cuhitt,lT)BG. 

(-).  &  J.  222  ;  Badger  v.  Shaw,  2  Ell. 

{k)  See  an<e,  p.  217.  &  Ell.    472;  Ex  imrte  Harding, 

(I)  Richards  v.  James,  L.  R.  2  L.  R.  15  Eq.  223. 
Q.  B.  285.   But  see  Jessel,  M.  R.,  (n)  Ex  parte   AtJwater,    In  re 

Re  Artistic  Colour  Printing  Com-  Turner,  5  Ch.  D.  27. 


APPENDIX.  537 

and  it  was  also  rendered  void  as  against  an  execution.     The 

expression  "  personal  chattels  "  was  interpreted  by  the  Act 

(o)  to   mean  goods,    furniture,  Jixtures,    and  other   articles  Fixtures. 

capable  of  complete  transfer  by  delivery.     But  the  Act  did 

not  apply  to  fixtures,  when  they  passed  by  a  conveyance  of 

the  premises  to  which  they  were  affixed ;  and  there  was  no 

difference  in  this  respect  between  freeholds  and  leaseholds  ; 

for  in  each  case  fixtures,  so  long  as  they  remain  fixed,   form 

part  of  the  premises  {2)).     It  was  however  held  that  if  there 

were  a  power  to  sell  or  take  possession  of  the  fixtures  apart 

from  the  premises,  or  if  the  fixtures  were  separately  assigned, 

they  would  not  pass,   unless   the  deed  were  registered  (q). 

The  Bills  of  Sale  Act,   1866  (r),  provided  for  the   renewal  Eegistratioii 

every  five  years  of  the  registration  of  bills  of  sale,  without  *^  ^^  renewed 

.  everj'  live 

which  the  prior  registration  ceased  to  be  of  any  effect.  years. 

The  Acts  of  1854  and  1866  were  repealed  by  the  Bills  of  g^le  Act 
Sale  Act,  1878  (s),  which  came  into  operation  on  the  1st  of  1878. 
January,  1879  (t),  and  applies  to  every  bill  of  sale  executed 
on  or  after  that  day  whereby  the  holder  or  grantee  has 
power,  either  wuth  or  without  notice,  and  either  immediately 
or  at  any  future  time,  to  seize  or  take  possession  of  any 
personal  chattels  comprised  iu  or  made  subject  to  such  l>ill 
of  sale  ((().  The  following  are  main  provisions  of  the 
Act  :— 

By  sect.  4,  the  expression  "  bill  of  sale  "  shall  include  bills  Mcanincr  of 

of   sale,    assignments   (x),    transfers,   declarations    of   trust  t'^J"'"  "  ^ill  oi 
^  ^  ^  sale. 

(0)  Sect.  7.  s.  23,    except  as  regards  bills  of 

( p)  Mather  v.  Frascr,  2  Kay  &  sale   executed    before    the    coni- 

J.  536  ;  IVatcrfall  v.  Permistonc,  nieiiccment  of  the  Act  of  1878. 
6  E.  &  B.  876  ;  Boyd  v.  Shorrocl;  {t)  Sect.  2. 

L.  R.   5  Eq.  72  ;  Kc  parte  Bar-  («)  Sect.     3.       See    Ex    parte 

clay.    In  re  Joyce,   L.    R.    9  Ch.  Parsons,  Re   Toivnsend,  16   Q.  B. 

576  ;  Meux  v.  Jacobs,  L.  R.  7  H.  D.  532.     The  Act  does  not  apply 

L.  484.     See  Williams's  Convey-  to  documents  accompanying  trans- 

ancing  Statutes,  62,  63.  actions  in  which  the  possession  of 

(q)  Ex   parte   JJafjlish,    In    re  goods  is  transferred  as  a  security 

Wild,   L.    R.    8   Ch.   1072  ;  Fen-  for  a  debt,   as  in   the   case  of  a 

icick  v.  Begbie,  L.  R.  8  Ch.  1075  ;  pledge  ;    ante,    p.    88  ;    or   affect 

Hawtry  v.  Butlin,  L.  R.  8   Q.  B.  sales  or  mortgages  of  goods,  which 

290  ;  In  re  Trethoioan,,  Ex  parte  are  valid  and  complete   without 

Tweedy,  5  Ch.  D.  559  ;  Ex  parte  the  aid  of  writing  ;  a^de,  pp.  77, 

Broivn,  Re  Reed,  9  Ch.  D.  389.  88. 

(rj  Stat.  29  &  30  Vict.  c.  96.  {jx)  See  ante,  p.  69. 

(s)  Stat.   41  &  42  Vict.   c.  31, 
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without  transfer,  inventories  of  goods  with  receipts  thereto 
attached,  or  receipts  for  purchase-monies  of  goods,  and  other 
assurances  of  personal  chattels,  and  also  powers  of  attorney, 
authorities,  or  licences  to  take  possession  of  personal  chattels 
as  security  for  any  debt,  and  also  any  agreement,  whether 
intended  or  not  to  be  followed  by  the  execution  of  any  other 
instrument,  by  which  a  right  in  equity  to  any  personal 
chattels,  or  to  any  charge  or  security  thereon,  shall  be  con- 
ferred ;  but  shall  not  include  the  following  documents  :  that 
is  to  say,  assignments  for  the  benefit  of  the  creditors  of  the 
person  making  or  giving  the  same,  marriage  settle- 
ments (y),  transfers  or  assignments  of  any  ship  or  vessel  or 
any  share  thereof,  transfers  of  goods  in  the  ordinary  course 
of  business  of  any  trade  or  calling,  bills  of  sale  of  goods  in 
foreign  parts  or  at  sea,  bills  of  lading,  India  warrants,  ware- 
house-keepers' certificates,  warrants  or  orders  for  the 
delivery  of  goods  or  any  other  documents  used  in  the 
ordinary  course  of  business,  as  proof  of  the  possession  or 
control  of  goods,  or  authorizing,  or  purporting  to  authorize, 
cither  by  indorsement  or  by  delivery,  the  possessor  of  such 
document  to  transfer  or  receive  goods  thereby  represented  (z). 
Meaning  of  The  expression    "  personal  chattels "    shall   mean  goods, 

term  "  per-      furniture  and  other  articles  capable  of  complete  transfer  by 
tels,"     '  delivery,  and  (when  separately  assigned  or  charged)  fixtures 

and  growing  crops,  but  shall  not  include  chattel  interests  in 
real  estate,  nor  fixtures  (except  trade  machinery  as  herein- 
after defined)  when  assigned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building  to  which  they 
are  affixed,  nor  growing  crops  when  assigned  together 
with  any  interest  in  the  land  on  which  they  grow,  nor  shares 
or  interests  in  the  stock,  funds,  or  securities  of  any  govern- 
ment, or  in  the  capital  or  property  of  incorporated  or  joint 
stock    companies,  nor    choses  in    action,  nor  any  stock    or 

(y)  Wcnvian   v.    Lyon   <i-    Co.,  hcuse,  factory  or  store,  or  to  their 

1891,  2  Q.  13.  192.  being   rc-shipped   for   export,    or 

(z)  By  slat.    54  &  55  Vict.  c.  delivered  to  a  purcha.ser  uot  being 

36,  s.  1,  instruments  charging  or  the   per.son   giving   or   executing 

creating  any  security  on    or  de-  such   instrument,  are   not   to  be 

daring  trusts  of  iniiiorted  goods,  deemed  bills  of  sale  within  the 

given   or   executeil   at   any    time  Bills  of  Sale  Acts. 
prior  to  their  deposit  in  a  ware- 
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produce  upon  any  farm  or  lands  wliicli  by  virtue  of  any 
covenant  or  agreement  or  of  the  custom  of  the  country 
ought  not  to  be  removed  from  any  farm  where  the  same  are 
at  the  time  of  making  or  giving  of  such  bill  of  sale. 

Personal  chattels  shall  be  deemed  to  be  in  the  '•  apparent  Apparent 
possession  "  of  the  person  making  or  giving  a  bill  of  sale,  so  P"^^^^''*''^'^* 
long  as  they  remain  or  are  in  or  upon  any  house,  mill, 
warehouse,  building,  works,  yard,  land,  or  other  premises 
occupied  by  him,  or  are  used  and  enjoyed  by  him  in  any 
place  whatsoever,  notwithstanding  that  formal  possession 
thereof  may  have  been  taken  by  or  given  to  any  other 
person. 

By  sect.  5,  trade  machinery  shall,  for  the  purposes  of  the  Application 

Act,  be  deemed  to  be  personal  chattels,  and  any   mode  of  ^^  '''f*  *°  ^^ 
'  ^  >  J  maeuinery. 

disposition  of  trade  machinery  by  the  owner  thereof  which 

would  be  a  bill  of  sale  as  to  any  other  personal  chattels  shall 

be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  the 

Act  («). 

For  the  purposes  of  the  Act,  "trade  machinery"  means  the  Meaning  of 

machinery  used  in  or  attached  to  anv  factory  or  workshop  : —  t^^i™.   trac  e 
"^  ^  J  ,  t  machinery. 

1st.  Exclusive  of  the  fixed  motive  power,  such  as  the 
water-wheels  and  steam  engines,  and  the  steam- 
boilers,  donkey  engines  and  other  fixed  appurte- 
nances of  the  said  motive  power  ;  and, 

2nd.  Exclusive  of  the  fixed  power  machinery,  such  as  the 
shafts,  wheels,  drums,  and  tlieir  fixed  apj^urte- 
nances,  which  transmit  the  action  of  the  motive 
powers  to  the  other  machinery,  fixed  and  loose ; 
and, 

3rd.  Exclusive  of  the  pipes  for  steam,  gas  and  water  in 
the  factory  or  workshop. 

The  machinery  or  effects  excluded  by  this  section 
from  the  definition  of  trade  machinery  shall  not  be 
deemed  to  be  personal  chattels  within  the  meaning 
of  the  Act, 

"Factory  or  workshop  "  means  any  premises  on  which  any  "Factory  or 
manual  labour  is  exercised  by  way  of  trade,  or  for  purposes  ^^'o'kshop.' 

(a)  See  Ee  Fates,    38   Ch.   D.       vincial  Bank  of  England,  1894, 
112 ;    Small    v.   National    Pro-       1  Ch.  680. 
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of  gain,  in  or  incidental  to  the  following  purposes  or  any  of 
them  ;  that  is  to  say, 

(a)  In  or  incidental  to  the  making  any  article  or  part  of 
an  article ;  or 

(b)  In  or  incidental  to  the  altering,  repairing,  ornamenting, 
finishing  of  any  article  ;  or 

(c)  In  or  incidental  to  the  adapting  for  sale  any  article. 

(Sect.  6)  Every  attornment,  instrument  or  agreement,  not 

being  a  mining  lease,  whereby  a  power  of  distress  is  given  or 
giving  powers  ,  .     ,        .         ,  ,  ^^  i 

of  distress  to    agreed  to  be  given  by  any  person  to  any  other  person  by  way 

of  security  for  any  present,  future,    or  contingent    debt  or 

advance,  and  whereby  any  rent  is  reserved  or  made  payable 

as  a  mode  of  providing  for  the  payment  of  interest  on  such 

debt    or    advance,    or   otherwise    for   the   purpose    of   such 

security  only,  shall  be  deemed  to  be  a  bill  of  sale  within  the 

meaning  of  this  Act,  of  any  personal  chattels  which  may  be 

seized  or  taken  under  such  power  of  distress.     Provided  that 

nothing  in  this  section  shall  extend  to  any  mortgage  of  any 

estate  or  interest  in  any  land,  tenement  or    hereditament 

which  the  mortgagee,  being  in  possession,  shall  have  demised 

to  the  mortgagor  as  his  tenant  at  a  fair  and  reasonable  rent  (6). 


Certain  in 
struments 


be  subject  to 

tlie  Act. 


Fixtures  or 
growing  crops 
not  to  be 
deemed 
.separately  as- 
signed when 
the  land 
passes  by  the 
same  instru- 
ment. 


(Sect.  7)  No  fixtures  or  growing  crops  shall  be  deemed, 
under  this  Act,  to  be  separately  assigned  or  charged  by 
reason  only  that  they  are  assigned  by  separate  words,  or 
that  power  is  given  to  sever  them  from  the  land  or  building 
to  which  they  are  affixed,  or  from  the  land  on  which  they 
grow,  without  otherwise  taking  possession  of  or  dealing  with 
such  land  or  building,  or  land,  if  by  the  same  instrument 
any  freehold  or  leasehold  interest  in  the  land  or  building  to 
which  such  fixtures  are  affixed,  or  in  the  land  on  which  such 
crops  grow,  is  also  conveyed  or  assigned  to  the  same  persons 
or  person.  The  same  rule  of  construction  shall  be  applied 
to  all  deeds  or  instruments,  including  fixtures  or  growing 
crops,  executed  before  the  commencement  of  the  Act,  and 


{h)  An  attornment  clause  in  a 
mortgage  of  land  whereby  the 
mortgagor  attorns  tenant  to  the 
mortgagee,  has  been  held  to  be  a 
bill  of  sale  within  the  above  sec- 


tion ;  Re  WiUis,  21  Q.  B.  D.  384 ; 
Green  v.  Marsh,  1892,  2  (,).  B. 
330  ;  see  Hall  v.  Comfort,  18  Q. 
,P..  D.  11  ;  Mumforcl  v.  Collier, 
25  Q.  B.  D.  279. 
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then  subsisting  and  in  force,  in  all  questions  arising  under 
any  bankruptcy,  liquidation,  assignment  for  the  benefit  of 
creditors,  or  execution  of  any  process  of  any  court,  which 
shall  take  place  or  be  issued  after  the  commencement  of  the 
Act  (c). 

(Sect.  8)  Every  bill  of  sale  to  which  the  Act  applies  shall  Avoidance  of 
be  duly  attested,  and  shall  be  registered  under  the  Act  |"j|^°^'gj|'jg  jjj_ 
within  seven  days  after  the  making  or  giving  thereof,  and  certain  cases, 
shall  set  forth  the  consideration  for  which  such  bill  of  sale 
was  given  (</),  otherwise  such  bill  of  sale,  as  against  all 
trustees  or  assignees  of  the  estate  of  the  person  whose 
chattels,  or  any  of  them,  are  comprised  in  such  bill  of  sale 
under  the  law  relating  to  bankruptcy  or  liquidation,  or 
under  any  assignment  for  the  benefit  of  the  creditors  of  such 
person,  and  also  as  against  all  sheriffs'  officers  and  other 
persons  seizing  any  chattels  comprised  in  such  bill  of  sale,  in 
the  execution  of  any  process  of  any  Court  authorising  the 
seizure  of  the  chattels  of  the  person  by  whom  or  of  whoso 
chattels  such  bill  has  been  made,  and  also  as  against  every 
person  on  whose  behalf  such  process  shall  have  been  issued, 
shall  be  deemed  fraudulent  and  void,  so  far  as  regards  the 
property  in  or  right  to  the  possession  of  any  chattel  com- 
prised in  such  bill  of  sale  which,  at  or  after  the  time  of  filing 
the  petition  for  bankruptcy  or  liquidation,  or  of  the  execu- 
tion of  such  assignment,  or  of  executing  such  process  (as 
the  case  may  be),  and  after  the  expiration  of  such  seven 
days  are  in  the  possession  or  apparent  possession  of  the  person 
making  such  bill  of  sale  (or  of  any  person  against  whom  the 
process  has  issued  under  or  in  the  execution  of  which  such 
bill  has  been  made  or  given,  as  the  case  may  be)  {e). 

(c)  See   Ex    partf.    Moore   and  D.    295  ;  Hamilton   v.  Chainc,   7 
Jlobinson's  Banking  Company,  hi  Q.  B.  ]).  1,  319  ;  Ex  parte  llolpli, 
re  Armylagc,  14  Ch.  D.  379  ;  Re  Re  Spindlcr,  19  Ch.   D.   98  ;  Ex 
Yates,  38  Ch.  D.   112;  Climpson  parte  Firth,  Re  C'oivburn,  19  Ch. . 
V.  Coles,  23  Q.  B.  D.  46r>.  D.  419  ;  Ex  parte  Fopidewell,  Re 

(d)  See  Ex  parte  National  Mer-  Storey,  21  Ch.  D.  73  ;  Ex  parte 
cantile  Bank,  Re  Haynes,  15  Ch.  BoUand,  Re  Roper,  21  Ch.  T). 
D.  42  ;  Ex  jmrtc  Clmring  Cross  543  ;  Ex  parte  Johnson,  Re  Chap- 
Advance,  and  Deposit  Bank,  Re  man,  26  Ch.  D.  338  ;  Re  Cann, 
Parker,  16  Ch.  1).  35  ;  Ex  parte  13  Q.  B.  D.  36  ;  Richardson  v. 
Challinor,  Re  Rogers,   16  Ch.  D.  Harris,  22  Q.  B.  D.  268. 

260;  Credit  Co.  y.  Pott,  6  Q.  B.  (c)  Under  the  Bills  of  Sale  Act, 
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Avoidance  of        (Sect.  9)  Where    a    subsequent    bill  of   sale  is    executed 

certain  du])li-  ■^yithin  or  on  the  expiration  of  seven  days  after  the  execution 

cate  bills  ot  .       ^         .  ''  . 

sale.  of  a  prior  unregistered  bill  of  sale,  and  comprises  all  or  any 

part  of  the  personal  chattels  comprised  in  such  prior  bill  of 

sale,  then,  if  such  subsequent  bill  of  sale  is  given  as  a  security 

for  the  same  debt  as  is  secured  by  the  prior  bill  of  sale,  or  for 

any  part  of  such  debt,  it  shall,  to  the  extent  to  which  it  is  a 

security  for  the  same  debt  or  part  thereof,  and  so  far  as  respects 

the  personal  chattels  or  part  thereof  comprised  in  the  jjrior 

bill,  be  absolutely  void,  unless  it  is  proved  to  the  satisfaction 

of  the  Covirt  having  cognizance  of  the  case  that  the  subsequent 

bill  of  sale  was  baud  fide  g\\ en  for  the  purpose  of  correcting 

some  material  error  in  the  prior  bill  of  sale,  and  not  for  the 

purpose  of  evading  the  Act. 

]\rodeofre-  (Sect.  10)  A  bill  of  sale  shall  be  attested  and  registered 

otsale"°  '''"'  "^^^^^  *^^  ^^^  '^^  *^'^  following  manner  :— 

(1.)  The  execution  of  every  bill  of  sale  shall  be  attested 
by  a  solicitor  of  the  Supreme  Court  (/),  and  the 
attestation  shall  state  that  before  the  execution  of 
the  bill  of  sale  the  effect  thereof  has  been  explained 
to  the  grantor  by  the  attesting  solicitor  ((/). 
(2.)  Such  bill,  with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  also  a  true  copy 
of  such  bill  (h),  and  of  every  such  schedule  or 
inventory,  and  of  every  attestation  of  the  execution 
of  such  bill  of  sale,  together  with  anaffidavit  of  the 
time  of  such  bill  of  sale  being  made  or  given,  and 
of  its  due  execTition  and  attestation  (?'),  and  a  de- 
scription of  the  residence  and  occupation  of  the 
person  making  or  giving  the  same  (or  in  case  the 

1878,  a  l)ill  of  sale  not  made  in  Roberts,  9  Q.  B.  D.  137. 

accordance    with   the   conditions  {(j)  8e&  L'x  jmrte  National  Mer- 

iniposed  by  the  Act,  is  neverthe-  cnntilc  Bank,  He  Haynes,  15   Cli. 

less  valid  as  between  the  grantor  D.   42 ;    Ex    parte    Bolland,   He 

and  the  grantee  ;  Davis  v.   Good-  Hope?;  21  Ch.  D.  543. 

iium,   5  C.  P.  D.   128  ;  Re  jmrtc  (/^)  See   lie   Hewer,    Ex   jmrle 

Blaiberg,  Be  Tuomer,  23  Ch.  D.  Kahen.  21  Ch.  D.  871. 

254  ;  Hickson  v.  Darhno,  23   Ch.  (i)  See  SharjK  v.  Birch,   8  Q. 

1).  690  ;  ante,  p.  69.  B.  D.  Ill  ;  Ford  v.  Kettle,  9   Q. 

(/•)  See  HiU  v.  Kirlcwood,  28  B.    I).   139;   Ex  parte   Bolland, 

W,"K.   858  ;  Seal  v.   Claridgc,   7  Be  Boper,  21  Oh.  D.  543. 
Q.    B.    D.    516  ;    Bemcarden    v. 
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same  is  made  or  given  by  any  person  under  or  in 
the  execution  of  any  process,  then  a  description  of 
the  residence  and  occupation  of  the  person  against 
whom  such  process  issued),  and  of  every  attesting 
■witness  to  such  bill  of  sale  (k),  shall  be  presented 
to,  and  the   said  copy  and  affidavit  shall  be  filed 
with  the  registrar  within  seven  clear  days  after  the 
making  or   giving   of  such   bill    of  sale,    in  like 
manner  as  a  warrant  of  attorney  in  any  personal 
action  given  by  a  trader  is  now  by  law  required  to 
be  filed  : 
■(3.)  If  the  bill  of  sale  is  made  or  given  subject  to  any 
defeasance  or  condition,  or  declai-ation  of  trust  not 
contained  in   the  body   thereof,  such  defeasance, 
condition   or  declaration  shall  be   deemed   to   be 
part  of  the  bill,  and  shall  be  written  on  the  same 
paper  or  parchment  therewith  before  the  registra- 
tion, and  shall  be  truly  set  forth  in  the  copy  filed 
under   the   Act   therewith   and  as   part   thereof, 
otherwise  the  registration  shall  be  void  (/ik). 
In  case  two  or  more  bills  of  sale  are  given,  comprising  in 
whole  or  in  part  any  of  the  same  chattels,  they  shall  have 
priority  in  the  order  of  the  date  of  their  registration   res- 
pectively, as  regards  such  chattels  (/).     A  transfer  or  assign- 
ment of  a  registered  bill  of  sale  need  not  be  registered  (m). 

By  sect.  11,  the  registration  of  a  bill  of  sale,  whether  Kc»pwal  of 
executed  before  or  after  the  commencement  of  the  Act,  must  °  '  ' 
be  renewed  once  at  least  every  five  years,  and  if  a  period  of 
five  years  elapses  from  the  registration  or  renewed  registra- 
tion of  a  bill  of  sale  without  a  renewal  or  further  renewal  (as 
the  case  may  be),  the  registration  shall  become  void  (»).  A 
renewal  of  registration  shall  not  become  necessary  by  reason 
only  of  a  transfer  or  assignment  of  a  bill  of  sale. 

{k)  Sec  Ex  parte,  Popphurll,  Re  (Z)  See   Conelly  v.   Steer,   7  Q. 

Storey,  21  Ch.  D.  73  ;  Re  Hewer,  B.  D.  520  ;  Lyons  v.  Tucker,  ib. 

.Ex   parte   Kahcn,    ib.    871  ;     Ex  520. 

jiartc  Webster.  Re  Morris,  22  Cli.  (w.)  See   Ex  parte    Turquand, 

D.  136  ;  Blaibcrg  v.  Parke,  10  Q.  Re  Parker,  14  Q.  B.  D.  63t). 

B.  D.  90.  (n)  See   Eentou  v.    Blythe,   25 

[kk)  See  Edxcards   v.    Marcus,  Q.  B.  1).  417;  -ffc  Prtreojis,  [1893] 

1894,  1  Q.  B.  587.  2  Q.  B.  122. 
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Register.  Sect.  12  provides  for  the  entry  of  particulars  relating  to 

bills  of  sale  in  the  I'egister  thereby  required  to  be  kept,  and 
for  the  keeping  of  an  index  of  the  names  of  the  grantors  of 
registered  bills  of  sale. 

Entry  of  Sect.  15  provides  for  the  entry  of  a  memorandum  of  satis- 

satisfaction.      f.^ction  of  a  registered  bill  of  sale. 

Conies  may  be  By  sect.  16,  any  person  shall  be  entitled  to  have  an  office 
taken,  &c.  copy  or  extract  of  any  registered  bill  of  sale,  and  affidavit  of 
execution  filed  therewith,  or  registered  atiidavit  of  renewal, 
upon  paying  for  the  same  ;  and  any  copy  of  a  registered  bill 
of  sale,  and  affidavit  purporting  to  be  an  office  copy  thereof, 
shall  in  all  Courts  and  before  all  arbitrators  or  other  persons 
be  admitted  as  2^ri7nd  facie  evidence  thereof,  and  of  the  fact 
and  date  of  registration  as  shown  thereon.  And  any  person 
shall  be  entitled  at  all  reasonable  times  to  search  the  register 
and  every  registered  bill  of  sale,  upon  payment  of  one 
shilling  for  every  copy  of  a  bill  of  sale  inspected  (o). 

Onlcr  and  (Sect.  20)  Chattels  comprised  in  a  bill  of  sale  which  has 

disposition.  i^qq^^  ^^d  continues  to  be  duly  registered  under  the  Act, 
shall  not  be  deemed  to  be  in  the  possession,  order  or  disposi- 
tion of  the  grantor  of  the  bill  of  sale  within  the  meaning 
of  the  Bankruptcy  Act,  1869  (p). 

Bills  of  Sale         The  Bills  of  Sale  Act,  1878,  Amendment  Act,  1882  (q), 
Alt  of  1882.     came  into  operation  on  the  1st  of  November,   1882,  which 
(late    is    therein    referred  to  as  the  commencement  of  the 
Act  {)•).     This  Act  contains  the  following  provisions  : — 

(Sect.  3)  The    Bills    of  Sale   Act,    1878,    is    hereinafter 
refen-ed  to  as  "  the  principal  Act "  and  this  Act  shall,  so  far 

(o)  Provision  is  now  made  for  Statutes,    262,    270,    479—491  ; 

an  official  seaicli  in  tlio  register  Rules  of  the  Supreme  Court,  1883, 

of  bills  of  sale,  and  the  issue  of  a  Order  LXI.  rule  23. 

certificate  of  tlie  result  of  such  a  {p)  RcHeiver,Ex2^artcKa]ie}i, 

search    at    the    instance    of  any  21  Ch.  D.  871.     See  ante,  p.  1C2. 

])erson   requiiin'?   the    same  ;    so  And  see  stat.  46  k  47  Vict.  c.  52, 

that  now  a  man  may  either  search  s.  149,  sub-s.  2. 

the  register  himself,  or  cause  an  {q)  Stat.  45  &;  46  Vict.  c.  43. 

official  search  to   l>e   made  ;    see  (r)  Sects.  1,  2.     This  Act  does 

stat.  45  &  46  Vict.  c.  39,  s.  2,  and  not  extend  to  Scotland  or  Ireland, 

the   rules   made   thereunder,    set  s.  ]8. 
out   in  "Williams's  Conveyancing 
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as  is  consistent  with  the  tenor  thereof,  be  constrnecl  as  one 
with  the  principal  Act ;  bnt  unless  the  context  otherwise 
requires  shall  not  apply  to  any  bill  of  sale  duly  registered 
before  the  commencement  of  this  Act  so  long  as  the  registra 
tion  thereof  is  not  avoided  by  non-renewal  or  otherwise  (s). 

The  expression  "  bill  of  sale  "  and  other  expressions  in  this 
Act  have  the  same  meaning  as  in  the  principal  Act,  except 
as  to  bills  of  sale  or  other  documents  mentioned  in  section 
4  of  the  principal  Act  (t),  which  may  be  given  otherwise  than 
by  way  of  security  for  the  payment  of  money,  to  which  last- 
mentioned  bills  of  sale  and  other  docTiments  this  Act  shall 
not  apply  (?<). 

(Sect.  4)  Every  bill  of  sale  shall  have  annexed  thereto  or  Schedule, 
■written  thereon  a  schedule  containing  an  inventory  of  the 
personal  chattels  comprised  in  the  bill  of  sale  ;  and  such  bill 
of  sale,  save  as  hereinafter  mentioned,  shall  have  effect  only 
in  respect  of  the  personal  chattels  specifically  described  in 
the  said  schedule ;  and  shall  be  void,  except  as  against  the 
grantor,  in  respect  of  any  personal  chattels  not  so  specifically 
described  (x). 

(Sect.  5)  Save  as  hereinafter  mentioned,  a  bill  of  sale  shall 
be  void,  except  as  against  the  grantor,  in  respect  of  any 
personal  chattels  specifically  described  in  the  schedule 
thereto  of  which  the  grantor  was  not  the  true  owner  at  the 
time  of  the  execution  of  the  bill  of  sale  (y). 

(Sect.  6)  Nothing  contained  in  the  foregoing  sections  of 

(s)  Ex  parte  Izard,  lie  Glia'pplc,  rity  for  the  pnyimnt  of  money  ; 

23  Ch.  D.  409  ;  see  ante,  p.  102.  Swift  v.  Panncll,  24  Ch.  D.  210  ; 

It  lias  been  held  that  the  Act  of  see  ante,  p.  87. 

1882  does  not  apply  to   an   uu-  (.'•)  See  Roberts  v.   Roberts,   13 

registered   bill   of    sale   executed  Q.  B.    D.    794  ;  Witt  v.  Banner, 

more  than  seven  days  before  the  19    Q.    B.    D.    276  ;    Thomas   v. 

1st  November,  1882,  while  the  Act  Kelly,    13  App.   Cas.    506;    Car- 

of  1878  was  in  force  (see  ante,  p.  ^;c/ite/-  v.  Dcoi,  23  Q.  B.  D.  566  ; 

641,    and   note   (c) ;    Hiekson   v.  HickJey  v.    Grcenivood,  25  Q.  B. 

Barlow,  23  Ch.  D.  690).  D.    277  ;     Davidson    v.    Carlton 

(t)  See  ante,  pp.  537,  538.  Bank,  1893,  1  Q.  B.  82. 

{u)  The  effect  of  sect.  3  is  that  {y)  See  Roberts  v.   Roberts,  13 

the  Act  of  1882  applies  only  to  Q.  B.  D.  794  ;  ante,  pp.  90—92. 
bills  of  sale  given  by  icay  of  sccu- 

W.P.P.  N   N 
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this  Act  shall  render  a  l)ill  of  sale  void  in  respect  of  any  of 

the  following  things  (that  is  to  say), 

(1.)  Any  growing  crops  separately  assigned  or  charged, 
where  such  ci'ops  were  actually  growing  at  the  time 
when  the  bill  of  sale  was  executed. 
(2.)  Any  fixtures  separately  assigned  or  charged,  and 
any  plant  or  trade  machinery  where  such  fixtures, 
plant,  or  trade  machinery  are  used  in,  attached  to, 
or  brought  upon  any  land,  farm,  factory,  work- 
shop, shop,  house,  warehouse,  or  other  place  in 
substitution  for  any  of  the  like  fixtures,  plant,  or 
trade  machinery  specifically  described  in  the 
schedule  to  such  bill  of  sale  [y). 

Seizuro.  (Sect.  7)  Personal  chattels  assigned  under  a   bill   of  sale 

shall  not  be  liable  to  be  seized  or  taken  possession  of  by  the 
grantee  for  any  other  than  the  following  causes  : — 

(1.)  If  the  grantor  shall  make  default  in  payment   of  the 
sura  or  sams  of  money  thereby  secured  at  the  time 
therein  provided  for  payment,  or  in  the  per'ormance 
of  any  covenant  or  agreement  contained  in  the  bill  of 
sale,  and  necessary  for  maintaining  the  security  {z) ; 
(2.)  If  the    grantor  shall  become  a  bankrupt,  or  suffer 
the  said  goods  or  any  of  them  to  be  distrained  for 
rent,  rates,  or  taxes  ; 
(3.)  If  the  grantor  shall  fraudulently   either  remove   or 
suffer  the  said  goods,  or  any   of  them,   to   be   re- 
moved from  the  premises  ; 
(4.)  If  the  grantor  shall  not,  without  reasonable   excuse, 
upon  demand  in  writing  by  the  grantee,  produce 
to  him  his  last  receipts  for  rent,  rates  and  taxes  (a) ; 
(5.)  If  execution  shall  have  been  levied  against  the  goods 

of  the  grantor  under  any  judgment  at  law  : 

Provided  that  the  grantor  may  within  five  days  from  the 

seizure  or  taking  possession   of  any  chattels  on  account  of 

any  of  the  above-mentioned  causes,  apply  to  the  High  Court, 

or  to  a  judge  thereof  in  chambers,  and  such  Court  or  judge, 

(?/)  See    llohcrts   v.    Jlohnis,  13       12  Q.  ?..  D.  291. 
Q.  B.  D.  794  ;  an/e,  m\  90—92.  (a)  See  Ex  park  Cot/on,  11  Q. 

(;::)  See  Hammond  v.  Uockinrj,       B.  D.  301. 
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if  satisfied  that  by  payment  of  money  or  otherwise  the  said 
cause  of  seizure  no  longer  exists,  may  restrain  the  grantee 
from  removing  or  selling  the  said  chattels,  or  may  make  such 
other  order  as  may  seem  just  (/>). 

(Sect.  8)  livery  bill  of  sale  shall  be  duly  attested,  and  Registration, 
shall  be  registered  under  the  principal  Act  within  seven  clear 
days  after  the  execution  thereof,  or  if  it  is  executed  in  any 
place  out  of  England  then  within  seven  clear  days  after  the 
time  at  which  it  would  in  the  ordinary  course  of  post  arrive 
in  England  if  posted  immediately  after  the  execution  thereof 
and  shall  truly  set  forth  the  consideration  for  which  it  was 
given  (c) ;  otherwise  such  bill  of  sale  shall  be  void  in  respect 
of  the  personal  chattels  comprised  therein  ((/). 

(Sect,  9)  A  bill  of  sale  made  or  given  by  way  of  security  Form  of  Mil 
for  the  payment  of  money  by  the  grantor    thereof  shall   be      ^     ' 
void  unless  made  in  accordance  with  the  form  in  the  schedule 
of  this  act  annexed  (e). 

(b)  See    Ee    Wood,    Ex    parte  (c)  See  Roberts  v.    Roberts,    13 

Woolfe,   1894,    1   Q.   B.    605.     It  Q.  B.  D.   794  ;  Ex  parte  Allam, 

has    been    held    that    the    pro-  Re   Munday,    14    Q.    B.   D.   43  ; 

visions  of   sect.    7  apply  to    the  Hughes  v.  Little,  17  Q.  B.  D.  204  ; 

case  of  the  seizure  of  goods  under  18   Q.    B.  D.    32;  i^e  Hockadau, 

a  bill  of  sale  made  and  registered  3    Times    L.    R.    285  ;    Sharp   \. 

before  the  commencement  of  tlie  McHenrij,  38  Ch.  D.  427. 

Act;  Ex  parte  Cotton,  11  Q.   B.  {d)  See  Heseltine  v.  Sivimons, 

D.  301 ;  see  sect.  13,  below.  1892,  2  Q.  B.  547. 

{e)  The  schedule  to  the  Act  is  as  follows  :  — 
Form  of  Bill  of  Sale. 

This  indenture,  made  the  day  of  ,  between  A.  B. 

of  of  the  one  part,  and  C.  D.  of  of 

the  other  part,  witnesseth  that  in  consideration  of  the  sum  of  £ 
now  paid  to  A.  B.  by  0.  D. ,  the  receipt  of  which  the  said  A.  B. 
hereby  acknowledges  \or  whatever  else  the  consideration  may  be']  he  the 
said  A.B.  doth  hereby  assign  unto  C.  D.,  his  executors,  administrators, 
and  assigns,  all  and  singular  the  several  chattels  and  things  specitically 
described  in  the  i<chedule  hereto  annexed  by  way  of  security  for  the 
payment  of  the  sum   of  £  ,  and  interest   thereon   at   the  rate 

of  per  cent.  j)cr  annum  [or  whatever  else  maji  be  the  rate].  And  the 
said  A.  B.  doth  further  agree  and  declare  that  he  will  duly  pay  to  the 
said  C.  B.  the  principal  sum  aforesaid,  together  with  the  interest  then 
due,  by  equal  payments  of  £  on  the  day  of 

[or  v^hatever  else  may  be  the  stipulated  times  or  time  of  payment].  And 
the  said  A.  B.  doth  also  agree  -with  the  said  C.  D.  that  he  will  [here 
insert  terms  as  to  insurance,  payment  of  rent,  or  otherwise,  ivhich  the 
parties  may  agree  to  for  the  maintenance  or  defeasance  of  the  security]. 

Provided  always,  that  the  chattels  hereby   assigned    shall    not  be 
liable  to  seizure  or  to  be  taken  i)ossession  of  by  the  said  C.  Z>.  for  any 
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Attestation. 


Local  regis- 
tration. 


(Sect.  10)  The  execution  of  every  bill  of  sale  by  the 
grantor  shall  be  attested  by  one  or  more  credible  witness  or 
witnesses,  not  being  a  party  or  parties  thereto.  So  much  of 
sect.  10  of  the  principal  Act  as  requires  that  the  execution 
of  every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
Supreme  Court,  and  that  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale  the  effect  thereof  has 
been  explained  to  the  grantor  by  the  attesting  witness,  is 
hereby  repealed  (/). 

(Sect.  11)  Where  the  affidavit  (which  under  sect.  10  of 
the  principal  Act  is  required  to  accompany  a  bill  of  sale 
when  presented  for  registration  (y) )  describes  the  residence  of 

cause  other  than  those  specified  in  sect.  7  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882. 

In  witness,  &c. 

Signed  and  sealed  by  the  said  A.  B.  in  the  presence  of  me  E.  F. 
[rtcM  witness  s  name,  address,  and  dcscri2}tion]. 

See  Daris  v.  JBurton,  10  Q.  B.  D.  414  ;  11  Q.  B.  D.  537  ;  lie 
Williams,  Ex  -parte  Pcarce,  25  Ch.  D.  656  ;  Hammond  v.  Hockincj,  12 
Q.  B.  D.  291  (bill  of  sale  containing  an  agreement  for  grantor  to  poy 
premiums  necessary  for  insuring  the  goods  against  fire,  and  to  deliver 
the  receipts  to  the  grantee  is  not  void  on  that  accoimt) ;  Melville  v. 
Strinejer,  13  (.}.  B.  D.  392  ;  Hctherington  v.  Groome,  ih.  789  (bill  of 
sale  containing  agreement  to  pay  the  money  advanced  on  demand  and 
power  to  seize  in  default  held  void)  ;  Roberts  v.  Roberts,  ih.  794  ; 
::Mleii  V.  Hlggs,  15  Q.  B.  D.  619  ;  ConsoUdated  Credit  Corjioratiun  v. 
Gosney,  16  Q.  B.  V).  24  (agreement  to  replace  worn  out  goods  does  not 
avoid  the  security)  ;  Myers  v.  Elliott,  ib.  526  ;  Ex  i^^rte  Stanford,  Re 
Barhcr,  17  Q.  B.  D.  259  (security  void  for  incorporating  statutory 
covenants  for  title  under  Conveyancing  Act  of  1881)  ;  Bavies  v.  Rees, 
ib.  408  (covenant  to  pay  principal  and  interest  contained  in  a  void  bill 
of  sale  is  void) ;  Goldstrom  v.  Tallerman,  18  Q.  B.  D.  1  (security  held 
valid  providing  for  repayment  of  loan  by  instalments  with  interest  at 
60  percent.,  for  insurance  and  payment  of  rent,  rates  and  taxes  by 
mortgagor,  and  in  default  by  mortgagee,  with  power  to  add  same  with 
interest  at  20  per  cent,  to  his  security) ;  Hughes  v.  Bittle,  ib.  32  ; 
Blaiberg  v.  Beckett,  ib.  96  ;  Ex  jMrte  Ojjieial  Receiver,  Re  Morritt,  ib. 
222  (security  held  valid  containing  power  to  seize  for  causes  specified 
in  sect.  7  of  the  Act,  and  to  break  open  doors  and  windows  for  that 
purpose  ;  much  discussion  and  variance  of  opinion  as  to  what  power  of 
sale  is  enjoyed  by  the  holder  of  a  bill  of  sale  under  the  Act  of  1882)  ; 
Watkins'y.  Evans,  ib.  386  (same  subject)  ;  Re  Cleaver,  18'  Q.  B.  D. 
489  ;  Furber  v.  Cobb,  ib.  494  ;  Luinley  v.  Simmons,  34  Ch.  D.  698  ; 
Calvert  v.  Thomas,  19  Q.  B  D.  204  (further  opinions  as  to  the  power 
of  sale  given  by  a  bill  of  sale)  ;  Real  and  Personal  Advance  v.  Clears. 
20  Q.  B.  D.  304  ;  Parsons  v.  Brand,  25  Q.  B.  D.  110  ;  CocliraTve  v. 
Entwistle,  ib.  116  ;  Simmons  v.  IVoodioard,  1S92,  A.  C.  100  ;  Johnson 
V.  Diprose,  1893,  1  Q.  iJ.  512  (grantor  of  bill  of  sale  has  an  equity  of 
redemption  only)  ;  Seed  v.  Bradley,  1894,  1  Q.  B.  319  ;  Weardale  Coal 
and  Bon  Co.  v.  Hodson,  1894,  1  Q.  13.  598. 

/)  See  ante.  p.  542.  (</)  See  ante,  p.  542, 
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the  person  making  or  giving  the  same  or  of  the  j)erson 
against  whom  the  process  is  issued  to  be  in  some  place  out- 
side the  London  bankruptcy  district  as  defined  by  the 
Bankruptcy  Act,  1869  (h),  or  where  the  bill  of  sale  describes 
the  chattels  enumerated  therein  as  being  in  some  place  out- 
side the  said  London  bankruptcy  district,  the  registrar, 
under  the  principal  Act,  shall  forthwith  and  within  three 
clear  days  after  registration  in  the  principal  registry,  and  in 
accordance  with  the  prescribed  directions,  transmit  an 
abstract  in  the  prescribed  form  of  the  contents  of  such  bill 
of  sale  to  the  county  court  registrar  in  whose  district  such 
places  are  situate,  and  if  such  places  are  in  the  districts  of 
different  registrars  to  each  such  registrar. 

Every  abstract  so  transmitted  shall  be  filed,  kept  and 
indexed  by  the  registrar  of  the  county  court  in  the  prescribed 
manner,  and  any  person  may  search,  inspect,  make  abstracts 
from,  and  obtain  copies  of  the  abstract  so  registered  in  the 
like  manner  and  upon  the  like  terms  as  to  payment  or  other- 
wise as  near  as  may  be  as  in  the  case  of  bills  of  sale  registered 
by  the  registrar  under  the  principal  Act  (^■). 

(Sect.  12)  Every  bill  of  sale  made  or  given  in  considera-  Bill  of  sale  to 
tion  of  any  sum  under  thirty  pounds  shall  be  void  (/t).  +^"^1(1/''^ 

(Sect.  13)  All    personal    chattels    seized,     or    of    which  Chattels 

possession  is   taken  after  the   commencement  of  this  Act,  f^ized  under 

,  ,         .  „  '  bill  of  sale, 

under  or  by  vu-tue  of  any  bill  of  sale  (whether  registered 

befui'e  or  after  the  commencement  of  this  Act),  shall  remain 

on  the  premises  where  they  were   so   seized  or  so  taken 

possession  of,  and  shall  not  be  removed  or  sold  until  after 

the  expiration  of  five  clear  days  from  the  day  they  were   so 

seized  or  taken  possession  of  (^). 

(Sect.  14)  A  bill  of  sale  to  which  this  Act  ap^jlies  shall  be 
no  protection  in  respect  of  personal  chattels  included  in  such 
bill  of  sale,  which,  but  for  such  bill  of  sale,  would  have  been 

(h)  See  now  stat.  46  &  47  Vict.  B.  D.  490. 

c.  52,  ss.  96,  149  (sub-s.  2).  (l)  See   sect.    7,  ante,   p.   546  ; 

(i)  See  ante,  p.  544,  and  s.  16,  Tomlinsun  v.  Consolidated  Credit 

below.  Corjwration,  24  Q.  B.  D.  135. 

(i)  See  Davis  v.  Usher,  12  Q. 
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liable  to  distress  under  a  -warrant  for  the  recovery  of  taxes 
and  poor  and  other  parochial  rates. 

(Sect.  15)  The  eighth  and  twentieth  sections  of  the 
principal  Act,  and  also  all  other  enactments  contained  in  the 
principal  Act  which  are  inconsistent  with  this  Act  are 
repealed,  but  this  repeal  shall  not  affect  the  validity  of 
anything  done  or  suffered  under  the  principal  Act  before  the 
commencement  of  this  Act  (m). 

(Sect.  16)  So  much  of  the  sixteenth  section  of  the  principal 
Act  as  enacts  that  any  person  shall  be  entitled  at  all  reason- 
able times  to  search  the  register  and  every  registered  bill  of 
sale  upon  payment  of  one  shilling  for  every  copy  of  a  bill  of 
sale  inspected  (?i)  is  hereby  repealed,  and  from  and  after 
the  commencement  of  this  Act  any  person  shall  be  entitled 
at  all  reasonable  times  to  search  the  register,  on  payment 
of  a  fee  of  one  shiling,  or  such  other  fee  as  may  be  prescribed, 
and  subject  to  such  regulations  as  may  be  prescribed,  and 
shall  be  entitled  at  all  reasonable  times  to  inspect,  examine 
and  make  extracts  from  any  and  every  registered  bill  of  sale 
without  being  required  to  make  a  written  application,  or  to 
specify  any  particulars  in  reference  thereto,  upon  payment 
of  one  shilling  for  each  bill  of  sale  inspected,  and  such 
payment  shall  be  made  by  a  judicature  stamp  :  Provided 
that  the  said  extracts  shall  be  limited  to  the  dates  of  execu- 
tion, registration,  renewal  of  registration,  and  satisfaction  to 
the  names,  addresses,  and  occupations  of  the  parties,  to  the 
amount  of  the  consideration,  and  to  any  further  prescribed 
particulars  (o). 

(Sect.  17)  Nothing  in  this  Act  shall  apply  to  any  deben- 
tures issued  by  any  mortgage,  loan,  or  other  incorporated 
company,  and  secured  upon  the  capital,  stocks  or  goods, 
chattels  and  effects  of  such  company  (/>). 

(??(.)  See.  ante,  pp.  540,  541.  so7i  \.  BrancUey  Mining   Co.,    19 

{n)  See  ante,  p.  544.  Q.  B.  D.   5(58  ;  lieid  v.  Joannon, 

(o)  See  note  (o)  to  p.  544,  ante.  25  Q.    B.   D.   300  ;  He  Standard 

{p)  See  Jiossv.  Army  and  A'avy  Manufacturing   Co.,  1891,   1  Ch. 

Hotel  Co.,  34  Ch.  D.  43  ;  Jcnkin-  (327. 
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(Referred  to  ante,  pp.  303,  305,  308.) 


Form  of  Letters  Patent  yiven  in  the  First   Schedule  to  the 
Patents,  Designs  and  Trade  Marks  Act,  1883  (a). 

VICTORIA  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen  Defender  of  the  Faith  to 
all  to  whom  these  presents  shall  come  greeting 

Whereas  John  Smith  of  29  Perry  Street  Birmingham  in 
the  county  of  Warivick  Engineer  hath  by  his  solemn  declara- 
tion represented  imto  us  that  he  is  in  possession  of  an 
invention  for  "  Improvements  in  Sewing  Machines  "  that  he 
is  the  true  and  first  inventor  thereof  and  that  the  same  is 
not  in  use  by  any  other  person  to  the  best  of  his  knowledge 
and  belief  (6) 

And  whereas  the  said  inventor  hath  humbly  prayed 
that  We  would  be  graciously  pleased  to  grant  unto  him 
hereinafter  together  with  his  executors  administrators  and 
assigns  or  any  of  them  referred  to  as  the  said  patentee  our 
royal  letters  patent  for  the  sole  use  and  advantage  of  his 
isaid  invention 

And  whereas  the  said  inventor  hath  by  and  in  his  com- 
plete specification  particularly  described  the  nature  of  his 
invention  (c) 

And  whereas  We  being  willing  to  encourage  all  inven- 
tions which  may  be  for  the  public  good  are  graciously 
pleased  to  condescend  to  his  request 

Know  ye  therefore  that  We  of  our  especial  grace  certain 
knowledge  and  mere  motion  do  by  these  presents  for  us 
our  heirs  and  successors    give    and   grant    unto    the    said 

(«)  Stat.  46  &  47  Vict,  c.  57.  (c)  See  ante,  pp.  303—307. 

(&)  See  ante,  pp.  299,  301. 
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patentee  our  especial  licence  full  power  sole  privilege  and 
authority  that  the  said  patentee  by  himself  his  agents  or 
licensee  and  no  others  may  at  all  times  hereafter  during 
the  terms  of  years  herein  mentioned  make  use  exercise  and 
vend  the  said  invention  within  our  United  Kingdom  of 
Great  Britain  and  Ireland  and  Isle  of  Man  {d)  in  such 
manner  as  to  him  or  them  may  seem  meet  and  that  the 
said  patentee  shall  have  and  enjoy  the  whole  profit  and 
advantage  from  time  to  time  accruing  by  reason  of  the  said 
invention  during  the  term  of  fourteen  years  from  the  date 
hereunder  written  of  these  presents  (e) 

And  to  the  end  that  the  said  patentee  may  have  and 
enjoy  the  sole  use  and  exercise  and  the  full  benefit  of  the 
said  invention   We  do  by  these  presents  for  us  our  heirs 
and  successors  strictly   command  all  our  subjects  whatso- 
ever  wdthin   our   United    Kingdom   of  Great   Britain   and 
Ireland   and  the  Isle  of  Man  that  they  do  not  at  any  time 
during  the  continuance  of  the  said  term  of  fourteen  years 
either  directly  or  indirectly  make  use  of  or  put  in   practice 
the  said  invention  or  any  part  of  the  same  nor  in  any  wise 
imitate  the  same  nor  make  or  cause  to  be  made  any  addi- 
tion thereto  or  subtraction  therefrom  whereby  to   pretend 
themselves  the  inventors  thereof  without  the  consent  licence 
or  agreement  of  the  said  patentee    in    writing    under    his 
hand  and  seal  (/)  on  pain  of  incurring  such  penalties   as 
may  be  justly  inflicted  on  such  off'enders  for  their  contempt 
of  this  our  Royal  command  and  of  being  answerable  to  the 
patentee  according  to  law  for  his  damages  thereby  occasioned 
Provided    that   these    our    letters   patent    are   on   this 
condition  that  if  at  any  time   during  the   said  term   it  be 
made  to  appear  to  us  our  heirs  or  successors  or  any  six  or 
more  of  our  Privy  Council  that  this  our  grant  is  contrary 
to  law  or  prejudicial  or  inconvenient   to    our    subjects   in 
general  or  that  the  said  invention  is  not  a  new  invention 
as  to  the  public  use  and  exercise  thereof  within  our  United 
Kingdom  of  Great  Britain  and  Ireland  and  Isle  of  Man  or 
that  the  said   patentee  is  not  the  first  and  true  inventor 

{d)  See  ante,  p.  305.  (/)  See  ante,  p.  309. 

(e)  See  ante,  pp.  297—299. 
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thereof  within  this  reahn  as  aforesaid  these  our  letters  patent 
shall  forthwith  determine  and  be  void  to  all  intents  and 
purposes  notwithstanding  anything  hereinbefore  contained. 

Pkovided  also  that  if  the  said  patentee  shall  not  pay 
all  fees  by  law  required  to  be  paid  in  respect  of  the  grant 
of  these  letters  patent  or  in  respect  of  any  matter  relating 
thereto  at  the  time  or  times  and  in  manner  for  the  time 
being  by  law  provided  {g)  and  also  if  the  said  patentee 
shall  not  supply  or  cause  to  be  supplied  for  our  service  all 
such  articles  of  the  said  invention  as  may  be  required  by 
the  officers  or  commissioners  administering  any  department 
of  our  service  in  such  manner  at  such  times  and  at  and 
upon  such  reasonable  prices  and  terms  as  shall  be  settled 
in  raauuer  for  the  time  being  by  law  provided  {h)  then  and 
in  any  of  the  said  cases  these  our  letters  patent  and  all 
privileges  and  advantages  whatever  hereby  granted  shall 
determine  and  become  void  notwithstanding  anything 
hereinbefore  contained 

Provided  also  that  nothing  herein  contained  shall  pre- 
vent the  granting  of  licences  in  such  manner  and  for  such 
considerations  as  they  may  by  law  be  granted  (^) 

And  lastly  We  do  by  these  presents  for  us  our  heirs 
and  successors  grant  unto  the  said  patentee  that  these  our 
letters  patent  shall  be  construed  in  the  most  beneficial 
sense  for  the  advantage  of  the  said  patentee 

In  witness  whereof  We  have  caused  these  our  letters  to 

be  made  patent  this day  of one  thousand  eight 

hundred  and and  to  be  sealed   as  of  the day  of 

one  thousand  eight  hundred  and (Ji) 

(L.S.) 

[g)  See  a.ntc,  pp.  297,  298.  {i)  See  ante,  p.  308. 

Qi)  See  ante,  pp.  302,  3o3.  [k)  See  ante,  p.  305. 
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APPENDIX  (C). 

(Referred  to,  aide,  pp.  341,  362,  373,  478.) 


Marriage  Settlement  of  Stock  and  of  a  Share  of  a  Testator's 
Residuary  Estate  ripon  the  usual  Trusts. 

Date ;  parties.  THIS  INDENTURE  made  the  13th  day  of  July 
1894  Between  A.  B.  {^intended  husband]  of  [descri23tion] 
of  the  first  part  C.  D.  {intended  wife']  of  [description']  of 
the  second  part  and  E.  F.  of  [descrijition]  and  G,  H.  of 
\descriptio7i]  who  are  in  these  presents  referred  to  as  "  the 
trustees  "  of  the  third  part 

Recitals.  Whereas    a   marriage   is   intended    to    be    solemnized 

between  the  said  A.  B.  and  C.  D.  And  whereas  in  pur- 
suance of  an  agreement  in  that  behalf  entered  into  upon 
the  treaty  for  tlie  said  intended  marriage  the  said  A.  B. 
has  transferred  the  sums  of  stock  described  in  the  schedule 
hereto  into  the  names  of  the  trustees  to  the  intent  that  the 
trustees  shall  stand  possessed  thereof  Upon  trust  for  the 
said  A.  B.  until  the  said  intended  marriage  and  after  the 
solemnization  thereof  upon  the  trusts  hereinafter  declared 
and  subject  to  the  provisions  hereinafter  contained  con- 
cerniug  the  same  And  whereas  L.  D.  late  of  [jJescription] 
by  his  last  will  dated  the  23rd  day  of  Januaiy  1890  after 
bequeathing  divers  specific  and  pecuniary  legacies  and 
annuities  devised  and  bequeathed  all  the  residue  of  his 
real  and  personal  estate  unto  and  to  the  use  of  J.  K.  and 
■  L.  M.  their  heirs  executors  administrators  and  assigns 
upon  trust  for  sale  and  conversion  into  money  and  for 
payment  thereout  of  his  funeral  and  testamentary  expenses 
and  debts  and  the  legacies  and  annuities  bequeathed  by 
his  will  and  the  legacy  duty  thereon  and  declared  that 
subject  thereunto  his  residuary  estate  should  be  in  trust  for 
his  daughters  E.  D.  F.  D.  and  the  said  C.  D.  to  be  equally 
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divided  between  them  and  appointed  the  said  J.  K.  and 
L,  M.  executors  of  his  said  will  And  whereas  the  said 
L.  D.  died  on  the  1st  day  of  August  1893  and  his  said 
will  was  proved  on  the  6th  day  of  December  1893  in  the 
principal  registry  of  the  Probate  Division  of  the  High  Court 
of  Justice  by  both  the  said  executors  (a)  And  whereas 
upon  the  treaty  for  the  said  intended  marriage  it  was 
agreed  that  the  said  C.  D.  should  assign  the  said  share  of 
the  residuary  share  of  the  said  L.  D.  to  which  she  is 
entitled  under  the  said  will  to  the  trustees  upon  the  trusts 
hereinafter  declared  and  subject  to  the  provisions  herein- 
after contained  concerning  the  same  and  that  she  should 
enter  into  the  agreement  hereinafter  contained  for  the 
settlement  of  other  property  to  which  she  may  now  be 
or  may  hereafter  during  her  intended  coverture  become 
entitled  (b) 

Now  THIS  INDENTURE  WITNESSETH  that    in    pursuance   of  1st  testatum : 
the  said  agreement  in  this  behalf  and  in  consideration  of  ^^  '^-^^^^  ^^ 
the  said  intended  marriage  (c)  the  said  C.  D.   doth  hereby  residuary 
assign  as  settlor  (d)  unto  the  trustees  (e)  All  that  the 
share  and  interest  of  the  said  C.  D.  under  the  said  will  of 
the  said  L .  D.  in  any  real  or  personal  estate  Avliich  now^  is  or 
may  at  any  time  become  subjecttothe  trusts  of  the  said  will 

To  HAVE    AND     TO     HOLD    the  same   premises  unto    the  Habendum, 
trustees  upon  trust  for  the  said  C.   D.  until  the  said  in- 
tended marriage  and  after  the   solemnization  thereof  upon 
the   trusts   hereinafter   declared   and   subject   to   the   pro- 
visions hereinafter  contained  concerning  the  same 

And  this  indenture  also  witnesseth   that   in   further  2nd  testatum : 
pursuance  of  the  agreement  entered  into  upon  treaty  for  Declaration  ol 
the  said  intended  marriage    and    for    the    consideration 
aforesaid  it  is   hereby  agreed  and  declared  that   after   the 
solemnization  of  the  said  intended  marriage  the  trustees  (/) 
shall   either   permit    the    sums  of   stock    described  in    the  To  permit 
schedule  hereto  or  any  of  them  or  any  part  or  parts  thereof 

(«)  See  anfr,    pp.  418—420.  (e)  See  antr.,  pp.  386,  387. 

(b)  See  ««<(',  pp.  37'2 — 374,477.  (/)  See  ^Villiams's  Conveyanc- 

(c)  See  ante,  p.  375.  inc;  Statutes,  194—198;  stat.  56 
{(i)  See  AVilliains's  Conveyanc-  &  57  Vict.  c.  53,  s.  22. 

ing  Statutes,  74,  86. 
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piesent  in- 
vestments to 
remain,  or  to 
coiiveit  them 
into  money. 


For  invest- 
ment. 


Power  to  vary 
investments. 


To  pay  in- 
come of  fund 
settled  by 
husband  to 
him  for  life 
then  to  wife 
for  life. 

To  pay  in- 
come of  fund 


respectively  to  remain  in  their  present  state  of  investment 
or  shall  at  any  time  or  times  with  tlie  consent  of  the  said 
A.  B.  and  C.  D.  during  their  joint  lives  and  of  the  survivor 
during  his  or  her  life  and  after  the  death  of  such  survivor 
at  the  discretion  of  the  trustees  {g)  sell  or  convert  into 
money  the  said  sums  of  stock  or  any  of  them  or  any  part 
or  parts  thereof  respectively. 

And  shall  with  such  consent  or  at  such  discretion  as 
aforesaid  invest  any  money  which  shall  be  so  produced 
and  any  money  which  shall  be  received  by  the  trustees  in 
respect  of  the  said  share  of  the  residuary  estate  of  the  said 
L.  D.  hereinbefore  assigned  and  any  other  money  which 
may  be  or  become  subject  to  the  trusts  of  these  presents 
and  which  ought  to  be  invested  in  the  names  or  under  the 
legal  control  of  the  trustees  in  any  of  the  public  stocks  or 
funds  or  government  securities  of  the  United  Kingdom  or 
India  or  any  colony  or  dependency  of  the  United  Kingdom 
or  upon  freehold  copyhold  leasehold  or  chattel  real  securities 
in  England  or  Wales  or  in  or  upon  any  stocks  shares  mort- 
gages debentures  or  securities  of  any  corporation  company 
or  public  body  municipal  local  commercial  or  otherwise  in 
the  United  Kingdom  or  India  or  any  colony  or  dependency 
of  the  United  Kingdom  but  not  in  any  other  mode  of  invest- 
ment (A) 

And  may  with  such  consent  or  at  such  discretion  as 
aforesaid  from  tmie  to  time  vary  or  transpose  all  or  any  of 
the  investments  of  the  property  for  the  time  being  subject 
to  the  trusts  of  these  presents  for  or  into  any  other  or 
others  of  the  description  hereby  authorized  {i) 

And  shall  pay  the  income  of  the  sums  of  stock  described 
in  the  schedule  hereto  and  of  the  investments  thereof  to  the 
said  A.  B.  during  his  life  and  after  his  death  to  the  said 
C.  D.  during  her  life  (Jc) 

And  shall  pay  the  income  of  the  said  share  of  the 
residuary   estate  of  the  said  L.    D.    hereinbefore  assigned 


{g)  See  preceding  note. 

(h)  See  Williams  on  Settle- 
ments, 170  ;  Davidson,  Proc. 
Conv.  i.  299,  5th  ed. 


(?)  See  Williams  on  Settle- 
ments, 175. 

(k)  See  ante,  p.  478  ;  Williams 
on  Settlements,  149, 
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and  of  the  investments  thereof  to   the  said  C.   D.  during  settled  by 
her  life  and  after  her  death  to  the  said  A.  B.  c^>"'i"g' 'ii«  f^r  Ufe  tl^eu 
life  (I)  to  husband 

And  after  the  death  of  the  said  A.  B.  and  C.  D.  shall 
stand  possessed  of  the  sums    of   stock    described   in   the  ig^ye  and 
schedule  hereto  and  the  said  share  of  the  residuary  estate  children  of  the 
of  the  said  L.  D.  hereinbefore  assigned  and  the  investments  '"■  ' 

and  income  thereof  respectively  in  trust  for  all  or  such 
one  or  more  exclusively  of  the  others  or  other  of  the  issue 
(whether  children  or  more  remote)  of  the  said  intended 
marriage  such  remoter  issue  to  be  born  daring  the  lives  of 
the  said  A.  B.  and  C.  D.  or  the  life  of  the  survivor  of 
them  or  within  twenty-one  years  after  the  death  of  such 
survivor  (m)  at  such  age  or  time  or  respective  ages  or  times 
if  more  than  one  in  such  shares  and  with  such  future  or 
executory  or  other  trusts  for  the  benefit  of  the  said  issue 
or  some  or  one  of  them  and  with  such  provisions  for  their 
respective  advancement  (either  overreaching  the  interests 
prior  to  this  power  or  not)  or  maintenance  or  education  at 
the  discretion  of  the  trustees  or  trustee  for  the  time  being 
of  these  presents  or  of  any  other  persons  or  person  and 
upon  such  conditions  with  such  restrictions  and  in  such 
manner  as  the  said  A.  B.  and  C.  D.  shall  by  any  deed  or 
deeds  or  writing  or  writings  sealed  and  delivered  with  or 
without  power  of  revocation  and  new  appointment  jointly 
appoint 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment then  as  the  survivor  of  them  shall  in  like  manner  or 
by  will  or  codicil  appoint  (n) 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment IX  TRUST  for  all  the  children  or  the  only  child 
of  the  said  intended  marriage  who  being  sons  or  a  son 
shall  attain  the  age  of  twenty-one  years  or  being  daughters 

[1)  See    anfc,    pp.    477,    484—  ()?i)  See  ante,   pp.   347,   354— 

486  ;     Williams's    Conveyancinff  356. 

Statutes,  418,  419  ;  Williams  on  (ii)  See    ante,    pp.     349—356, 
Settlements,    127,    128,  149.      A  477,   478  ;     Williams    on   Settle- 
general  restraint  on  anticipation  ments,  150 — 160. 
is  inserted  further  on. 
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Hotchpot 
clause. 


Advancement 
clause. 


Trusts 
default  of 
children. 


As  to  fund 
settled  by- 
husband. 


or  a  daughter  shall  attain  that  age  or  marry  under  that 
age  and  if  more  than  one  in  equal  shares  (o) 

Provided  always  that  no  child  who  or  whose  issue  shall 
take  any  part  of  the  said  trust  premises  under  any  appoint- 
ment in  pursuance  of  either  of  the  powers  lastly  herein- 
before contained  shall  in  default  of  appointment  to  the 
contrary  have  or  be  entitled  to  any  share  of  the  un- 
appointed  part  of  the  said  trust  premises  without  bringing 
the  share  or  shares  appointed  to  him  or  her  or  to  his  or  her 
issue  into  hotchpot  and  accounting  for  the  same  accord- 
ingly (i^) 

Provided  always  and  it  is  hf;reby  agreed  and  de- 
clared that  it  shall  be  lawful  for  the  trustees  after  the 
death  of  the  said  A.  B.  and  C.  D.  or  in  their  his  or 
her  lifetime  with  their  his  or  her  consent  in  writing  to 
raise  any  part  or  parts  not  exceeding  altogether  one-half 
of  the  then  expectant  or  presumptive  or  vested  share  of 
any  child  of  the  said  intended  marriage  under  the  trusts 
hereinbefore  declared  and  to  pay  or  apply  the  same  for 
his  or  her  advancement  or  benefit  as  the  trustees  shall 
think  fit  (q) 

And  it  is  hereby  agreed  and  declared  that  if  there 
shall  be  no  child  of  the  said  intended  marriage  who  being 
a  son  shall  attain  the  age  of  twenty-one  years  or  being  a 
daughter  shall  attain  that  age  or  marry  under  that  age  then 
(suljject  and  without  prejudice  to  the  trusts  hereinbefore 
declared)  the  trustees  shall  stand  possessed  of  the  said  trust 
premises  and  the  income  thereof  or  so  much  thereof  re- 
spectively as  shall  not  have  become  vested  or  have  been 
applied  under  any  of  the  trusts  or  powers  herein  contained 
upon  the  trusts  following  (that  is  to  say) 

As  TO  the  sums  of  stock  described  in  the  schedule  hereto 
and  the  investments  and  income  thereof  or  so  much  thereof 
respectively  as  shall  not  have  become  vested  or  have  been 
applied  under  any  of  the  trusts  or  powers  herein  contained 


(o)  See    ante,    pp.    357,    477  ;  on  Settlements,  164—166. 
Williams  on  Settlements,  160—  (7)  See    Williams     on    Settle- 

H54_  ments,  166.     As  to  maintenance, 

(;))  See  ante,  p.  "51  ;  "Williiims  see  ante,  pp.  357,  358. 
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after   the    deatli   of  tlie  said  C.  D.    and    such   default   or 

failure  of  children  as    aforesaid    which  shall   last   happen 

In  trust  for  the  said  A.  B.  his  executors  administrators  and 

assigns  (?■) 

And  as  to  the  said  share  of  the  residuary  estate  of  the  As  to  fund 

said  L.   D.  hereinbefore  assio-ned  and  the  investments  and  ^^^■}''-'^'^  V 

wife, 
income  thereof  or  so  much  thereof  respectively  as  shall  not 

have  become  vested  or  have  been  applied  under  any  of  the 
trusts  or  powers  herein  contained  after  the  death  of  the 
said  A.  B.  and  such  default  or  ftxilure  of  children  as  afore- 
said which  y'.iiill  last  happen  In  trust  for  such  person  or 
persons  and  for  such  purposes  as  the  said  C.  D.  shall 
during  coverture  by  will  or  codicil  or  when  not  under 
coverture  by  deed  with  or  without  power  of  revocation  and 
new  appointment  or  by  will  or  codicil  appoint  (.s) 

And  in  default  of  any  and  subject  to  every  such 
appointment  Upon  the  trusts  following  (that  is  to  say) 
If  the  said  C.  D,  shall  survive  the  said  A.  B.  then  in  trust 
for  the  said  C.  D.  absolutely  (t)  But  if  the  said  A.  B. 
shall  survive  the  said  C.  D.  then  in  trust  for  such  person 
or  persons  as  imder  the  statutes  for  the  distribution  of  the 
effects  of  intestates  (if)  wovdd  have  become  entitled  thereto 
at  the  decease  of  the  said  C.  D.  had  she  died  possessed 
thereof  intestate  and  without  having  been  married  such 
persons  if  more  than  one  to  take  as  tenants  in  common  in 
the  shares  in  which  they  would  have  taken  under  the  same 
statutes  (x) 

And  it  is  hereby  agreed  (y)  that  if  the  said  C.  D.  now  is  Aoreeraent  to 
or  if  during  the  said  intended  coverture  she  shall  at    one  ^^\^^^  '^^^^'^ 
and    the    same    time    and   from  one   and  the  same  source  aftev-acriuired 
become  seised    or   possessed    of    or    entitled    to    or    em-  P™pei'ty 
powered   absolutely   to   dispose    (otherwise   than   by   will)  Value  of 
of  any  real  and  personal  property   exceeding  the  value  of  ^^'^''• 
500/.    (except    jewels    trinkets   ornaments    furniture   plate 

(r)  See    Williams     on    Settle-  nients,   144,  145,  168,  199  ;  a7i(r, 

juents,  168  ;  ante,  p.  478.  p.  477  ;  Williams's  Conveyaneinf'f 

(s)  See  ante,  pp.  347—349.  Statutes,  456—460.  '^ 

(0  See  ante,  p.  477.  (y)  See    ante,    pp.     199,    200  ; 

{u)  See  ante,  p.  450.  Williams's     Conveyancing     Sta- 

(x)  See    Williams     on    Settle-  tutes,  234 — 238,  418,  419  447 
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pictures  prints  and  books  and  other  articles  of  the  like 
nature)  for  any  estate  or  interest  whatever  other  than  an 
estate  or  interest  for  the  life  or  determinable  with,  the  life 
of  the  said  C.  D.  then  and  in  every  such  case  the  said  C.  D. 
and  all  other  necessary  parties  (if  any)  will  at  the  cost  of 
the  said  trust  estate  as  soon  as  circumstances  will  admit 
and  to  the  satisfaction  of  the  trustees  or  trustee  for  the 
time  being  of  these  presents  convey  assign  and  assure  the 
said  real  or  personal  property  to  or  otherwise  cause  the 
same  to  be  vested  in  the  said  trustees  or  trustee  Upon 
trust  that  they  or  he  shall  with  all  convenient  speed  and  in 
such  manner  as  they  or  he  shall  think  fit  (but  as  to  re. 
versionary  property  not  until  it  shall  fall  into  possession 
unless  it  shall  appear  to  the  said  trustees  or  trustee  that 
the  capital  of  the  trust  estate  will  be  probably  injured  by 
deferring  the  sale)  sell  or  call  in  and  convert  into  money 
such  part  or  parts  of  the  said  property  as  shall  not  consist 
of  money  or  of  stocks  funds  shares  or  securities  herein 
before  authorized  as  an  investment  And  shall  stand 
possessed  of  any  money  which  shall  arise  from  any  such 
sale  calling  in  and  conversion  and  of  such  part  or  parts  of 
the  said  property  as  shall  consist  of  money  or  of  such 
stocks  funds  shares  or  securities  as  aforesaid  and  of  the 
income  thereof  respectively  upon  the  trusts  hereinbefore 
declared  and  subject  to  the  provisions  hereinbefore  con- 
tained concerning  the  said  share  of  the  residuary  estate  of 
the  said  L.  D.  hereinbefore  assigned  and  the  investments 
and  income  thereof  respectively  (z)  Provided  always  that  it 
shall  not  be  obligatory  on  the  said  trustees  or  trustee  to  en- 
force the  agreement  lastly  hereinbefore  contained  or  to  take 
any  proceedings  to  obtain  the  conveyance  transfer  or  pay- 
ment to  them  or  him  of  any  real  or  personal  estate  which 
may  be  or  become  subject  to  the  said  agreement  unless  and 
until  they  or  he  shall  be  required  to  do  so  by  some  person 
beneficially  interested  under  the  trusts  hereinbefore  declared 
and  that  the  said  trustees  or  trustee  shall  not  be  liable  or 
accountable  in  respect  of  any  such  real  or  personal  estate 

[z)  See  a7ite,  pp.  372—374,  477. 
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unless  and  until  the  same  shall  have  been  actually  conveyed 
transferred  or  paid  to  them  or  him 

Provided    always    and     it     is    hereby    agreed    and  Restraint  on 
DECLARED  that   the  said   C.   D.  shall  have  no  power  during  anticipation. 
her  said  intended   or   any  future  coverture  to  dispose   by 
way  of  anticipation  of  any  interest   whatever  to  which  she 
may  be  or  become  entitled  in  any  property  by  virtue  of 
these  presents  (a) 

Provided    always    and    it    is     hereby     agreed     and  Power  to  ia- 
DECLARED  that  it  shall  be  lawful  for  the  trustees  (b)  at  the  nioneTm 
request  in  writing  of  the  said  A.  B.  and  C.  D,  during  their  purchase  of 
joint  lives  and  of  the  survivor  of  them  during  his  or  her  ^^^^^  ^j^  ^.j.^g^ 
life   to   convert  into   money  any  pr'operty  or  investments  for  sale. 
which  shall  for  the  time  being  be   subject  to  the  trusts  of 
these  presents  and  to  invest  the  money  which  shall  be  so 
produced  or  to  invest  any  other  money  which  shall  for  the 
time  being  be  subject  to  the  trusts  of  these  presents    and 
which    ought    to    be     invested    in    the    purchase    of   any 
messuages  lands  tenements  or  hereditaments  (c)   situate  or 
arising  (d)  in  England  or  Wales  and  held  for  an  estate  of 
inheritance  of  freehold  copyhold  or  customary  tenure   or  for 
any  term  of  years  whereof  not  less  than  fifty  years  shall  be 
unexpired  at  the  time  of  purchase 

And  it  is  hereby  agreed  and  declared  that  any 
hereditaments  which  shall  be  so  purchased  shall  be  con- 
veyed to  the  trustees  or  trustee  for  the  time  being  of  these 
presents  for  all  the  estate  or  interest  which  shall  have  been 
purchased  therein  Upon  trust  for  sale  (e)  at  the  request 
in  writing  of  the  said  A.  B.  and  C.  D.  during  their  joint 
lives  and  of  the  survivor  of  them  during  his  or  her  life  and 
after  the  death  of  such  survivor  at  the  discretion  of  the 
said  trustees  or  trustee  and  to  stand  possessed  of  the  money 
to  arise  from  any  such  sale  upon  the  same  trusts  and  suli- 
ject  to  the   same  provisions  as  the  money  laid  out  in  the 

{a)  See   ante,    p.     486;     "Wil-  (d)  The  word  "  arising "  is  used 

lianis's     Conveyancing    Statutes,  as  being  appropriate  to  incorpo- 

383,    418,     419,    447  ;    Williams  real  hereditaments, 
on  Settlements,  133—143,  149.  (f)  See  Williams's  Conveyanc- 

(b)  See  ante,  p.  555,  note  (/).  ing  Statutes,  185 — 189  ;  sta't.   56 

(c)  See  Williams,  R.  P.  21,  32,  &  57  Vict.  c.  53,  s.  13. 
33,  17th  ed. 

W.P.P.  o   o 
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purchase  of  the  same  hereditaments  would  have  been  subject 
to  if  the  same  money  had  not  been  so  laid  out 

And  it  is  hereby  agreed  and  declared  that  any  here- 
ditaments which  shall  be  purchased  under  this  present 
power  shall  be  considered  as  money  and  be  subject  to  the 
same  trusts  in  all  respects  as  the  money  laid  out  in  the 
jnirchase  of  the  same  hereditaments  would  have  been  subject 
to  if  the  same  money  had  not  been  so  laid  out  (/) 
Application  of      And  THAT  until  any  hereditaments  which   shall   be   so 

rents  and         purchased  shall  have  been  sold  the  rents  and  profits  of  all 
jirofits  of  pnr-   ^  ,         ,.  ,  •  i      i    n  n       , r 

chased  land,     or  any  part  of  the  same  hereditaments  which  shall  tor  the 

time  being  remain  unsold  shall  be  paid  and  applied  as  if 
such   rents  and  profits'  were  income    arising    from  invest- 
ments duly  made  otherwise  than  in   the  purchase   of  here- 
ditaments  in  pursuance   of  the  trusts  declared   by    these 
presents  of  the  money  which  shall  have  been  laid  out   in 
the  purchase  of  the  same  hereditaments 
Power  to  lease      Provided  always  and  it  is  hereby  agreed  and  declared 
purchased         ^[^^^  j^  gj^^U  ^^  ^^^f^^  fo^  t^^  trustees  or  trustee  for  the 
lands.  , 

time  being  of  these  presents  upon   such  requestor  at  sucn 

discretion  as  aforesaid  to  demise  any  hereditaments  which 
shall  have  been  so  purchased  as  aforesaid  or  any  part  or 
parts  thereof  at  rack  rent  for  any  term  of  years  not  exceed- 
ing twenty-one  years  to  take  effect  in  possession  or  within 
six  calendar  months  from  the  making  of  the  demise 
Power  to  Provided  always  and  it  is  hereby  agreed  and  declared 

apportion  tliat  if  in  the  execution  of  any  of  the  trusts  or  powers  of 
hmtt^  *"'■'*  these  presents  it  shall  become  necessary  to  divide  or  appor- 
tion between  or  among  two  or  more  persons  the  several 
funds  the  trusts  whereof  are  hereinbefore  declared  and  all 
or  any  of  the  trust  money  stocks  funds  shares  or  securities 
of  which  the  said  trust  funds  shall  then  consist  shall  be 
so  blended  together  that  it  shall  be  doubtful  which  part  or 
parts  thereof  shall  have  been  produced  by  or  substituted 
for  each  original  fund  or  any  part  thereof  respectively 
it  shall  be  lawful  for  the  trustees  to  divide  or  apportion 
the  said  trust  money  stocks  shares  funds  and  securities 
between   or    among  the  several  persons  entitled  thereto  in 

(/)  See  ante,  pp.  362,  363. 
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such  manner  as  the  trustees  shall  deem  just  and  reasonable 
according  to  the  respective  rights  and  interests  of  such  per- 
sons And  such  division  or  apportionment  shall  be  as  bind- 
ing and  conclusive  upon  all  persons  then  or  thereafter  to  I)e 
interested  in  the  premises  as  if  the  same  had  been  duly 
made  by  a  Court  of  competent  jurisdiction  {g) 

And  it  is  hereby  agreed  and  declared  that  the  said  A.  13.  Persons  to 

and  C.  D.  during  their  joint  lives  and  the  survivor   during  f-PP^i"*  "^w 

°  •'  ^  trustees, 

his  or  her  life  shall  be   the  proper  persons  and  person  to 

appoint  new  trustees  or  a  new  trustee  of  these  presents  (A) 

And  that  (in  addition  to  the  powers  and  indemnity  and  Special  iwwer 

right    to  reimbursement  by  law  given  to  trustees  (/)  )  the  **^  trastees. 

trustees   shall  be  at  liberty  to  dispense  wholly  or  partially 

with  the  investigation  or  production  of  the  lessor's  title  on 

lending  money  on  leasehold  securities   or   otherwise  to  lend 

on  any  security  or  to  purchase  any  hereditaments  with  less 

than   a  marketable    title    and  shall  not  be  answerable  for 

any  loss  thereby  occasioned  (Ic) 

In    witness   whereof  the    said   parties   to  these  presents  Attestation 

have  hereunto  set   their  hands  and  seals  the  day  and  year  ''^'^"^'^'• 

first  above  written 

The  SCHEDULE  above  referred  to. 

£2,000  £2-15  per  Cent.  Consolidated  Stock 

£350  Capital  Stock  of  the  Bank  of  England 

£2,460  Dehenture  Stock  of  the  London  and  Iforth-Westrrn 

Raihoay  Compiany 
£500  South  Australian  Inscribed  Stock 

Note. — Notice  of  the  assignment  to  the  trustees  of  the 
share  of  L.  D.'s  residuary  estate  must  be  given  to  his 
executors  (/) 

(g)  As  to  trustees'  receipts  and  (i)  See  ante,  pp.  369,  370. 

powers  to  comproniise,   &c.,    see  {k)  See  Williams's  Oonve}'anc- 

antt,    p.    364  ;    Williams's    Con-  ing  Statutes,  15,  16  ;  stat.    56  k 

vej-ancing  Statutes,  189 — 194.  57  Vict.  c.  53,  s.  8. 

(A)  See  ante,  p.  364.  (/)  See  ante,  p.  526. 
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APPENDIX   (D). 

(Referred  to,  ante,  p.  494.) 


Ix  the  twelfth  edition  of  this  work  (a)  the  following  state- 
ment was  made  with  respect  to  the  efltect  of  the  Married 
Women's  Property  Act,  1882:  "It  is  thought  that  a 
husband  (whatever  be  the  date  of  his  marriage)  is  no  longer 
liable  to  be  sued  jointly  with  his  wife  in  respect  of  any  tort 
committed  by  her  during  the  marriage."  In  the  case  of 
Serokaw.  Kattenhurg  (17  Q.  B.  D.  177),  however,  a  Divisional 
Court  (Mathew  and  A.  L.  Smith,  JJ.)  decided  that  a  hus- 
band Avas  liable  to  be  sued  jointly  with  his  wife  in  respect  of 
a  tort  committed  by  her  during  her  coverture  since  the 
commencement  of  this  Act.  The  action  was  brought  against 
the  husband  and  wife  for  the  wife's  libel  and  slander.  The 
judgment  is  as  follows  : — 

Mathew,  J.  :  I  am  of  opinion  that  the  husband  is  liable  to  be 
joined  as  a  defendant  in  this  action.  It  is  agreed  that,  before 
the  passing  of  the  Married  Women's  Property  Act  of  1882,  a 
husband  must  have  been  joined  as  defendant  in  an  action 
lirought  against  the  wife  for  a  tort  committed  by  her  ;  but  it  is 
said  that  that  Act  altered  the  law  in  this  respect.  Now,  if  this 
construction  is  right,  the  statute  in  question  is  an  Act  for  the 
relief  of  husbands,  and  not  an  Act  aft'ecting  the  property  of 
married  women.  Why  is  this  effect  attributed  to  it  ?  It  is  said 
that  since  the  passing  of  the  Act  whatever  the  wife  earns  is  her 
own  property,  and  is  made  a  fund  for  the  discharge  of  her 
liabilities,  whether  in  tort  or  contract  ;  and  that  therefore  it  is 
only  fair  that  the  husband  should  be  discharged  from  his 
liability  for  the  torts  of  his  wife,  But  if  we  look  at  the  terms  of 
the  Act  it  appears  impossible  to  put  such  a  construction  upon  it  ; 
sub-s.  2  of  s.  1  {h)  is  an  enabling  clause,  and  appears  to  give 
the  option  of  suing  the  wife  where  she  has  separate  property, 
and  there  is  a  chance  of  the  plaintiff  being  able  to  enforce  a 

(rt)  P.  60r..  (/')  Alibi,  p.  488. 


APPENDIX.  565 

judgment  against  her  ;  while  in  cases  where  there  woukl  be  no 
chance  of  enforcing  judgment  against  the  wife,  the  husband  is 
left  subject  to  his  old  common  law  liabilities.  The  words  of  the 
section  are  "  need  not  be  joined,"  but  they  do  not  discharge  the 
husband  from  his  old  liability  ;  they  are  intended  to  give  to  a 
plaintili'  the  option  of  suing  husband  and  wife  together  or  suing 
the  wife  alone  ;  judgment  may  be  entered  against  the  wife  and 
execution  entered  against  her  separate  property,  if  she  has  any  ; 
but  where  she  has  none,  the  plaintiff  is  entitled  to  add  the 
husband  as  a  co-defendant. 

A.  L.  Smith,  J.  :  I  am  of  the  same  opinion.  The  Act  of  1882 
is  primarily  an  Act  consolidating  and  amending  the  law  relating 
to  property  of  married  women.  It  contains  two  very  remark- 
able sections,  the  14th  and  15th  (e),  in  relief  of  the  husband, 
but  it  has  no  section  relieving  him  from  liability  for  wrongs  done 
by  his  wife  after  her  marriage.  This  clearly  shows  that  it  is  an 
Act  in  favour  of  the  wife,  and  does  not  affect  the  liability  of  the 
husband  except  in  those  instances  where  there  is  a  speciHc 
limitation  in  his  favour. 

Now  it  may  be  that  the  ground  taken  in  the  above  judg- 
ment— viz.  that  the  Act  does  not  expressly  remove  a 
husband's  liability  to  be  sued  jointly  with  his  wife  in 
respect  of  her  torts,  and  therefoi-e  such  liability  remains — 
is  sufficient  to  support  the  decision.  But  it  is  to  be 
regretted  that  the  real  nature  of  a  husband's  liability  in 
respect  of  his  wife's  torts  at  common  law  was  not  more 
clearly  put  forward  in  this  case.  A  tort  committed  by  a 
wife  was  and  is  no  cause  of  action  against  her  husband  ;  but 
it  was  and  is  a  good  cause  of  action  against  the  ivife  (d). 
But,  in  consequence  of  the  general  common  law  rule  that  a 
married  woman  could  not  sue  or  be  sued  by  herself  alone, 
it  was  necessary,  upon  suing  a  married  woman  for  her  tort, 
to  join  her  husband  as  co-defendant  (e).  If  the  action  were 
successful,  judgment  was  given  against  the  husband  and 
wife  joint///.  The  wife  was  personally  liable  upon  such 
a  judgment  just  as  much  as  the  husband  ;  and  before  the 
abolition  of  imprisonment  for  debt,  she  might  have  been 

(c)  Ante,  p.  493.  Powdl,  17  C.  B.  N.  S.  743. 

((/)  See  Kcyworth  v.  Hill,  3  B.  (c)  Bac.  Abr.  tit.  Baron  &  Feme 

k  A.    685  ;   Vine  v.   Saunders,  4  (L) ;  Head  v.  Briscoe,   5  C.  &  P. 

Bing.    N.    C.    96  ;    Catterall    v.  484  ;  2  L.  J.  N.  S.,   C.   P.    101  ; 

Kenyan,   3  Q.  B.    310  ;  Capel  v.  ante,  p.  470. 
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taken  in  execntion  and  impi'isoned  to  satisfy  such  a  judg- 
ment, whether  her  husband  were  also  taken  in  execution  or 
not  (/).  And  the  wife's  liability  for  her  torts  continued 
after  her  husband's  death  or  the  dissolution  of  the  mar- 
riage, w'hen  she  might  be  sued  alone  in  respect  of  them. 
But  the  husband's  liability  for  his  wife's  torts  was  a  mere 
consequence  of  his  liability  to  be  sued  jointly  with  her. 
If  the  wife  died  or  the  marriage  were  dissolved,  the 
husband  could  no  longer  be  sued  for  his  wife's  tort,  and 
auy  action  commenced  during  the  marriage  upon  such  a 
cause  of  action  at  once  abated.  So  that  a  husband  sued 
jointly  with  his  wife  for  her  tort  escaped  all  liability, 
if  his  wife  died  before  judgment  {g).  And  the  like  law 
prevailed  in  the  case  of  a  tort  suffered  by  a  wife.  It  was  a 
good  cause  of  action  by  the  wife :  but  at  common  law  her 
husband  must  have  joined  in  suing  in  respect  thereof  during 
the  coverture.  If  he  died,  she  could  sue  alone  for  a  wrong- 
done  to  her  during  coverture;  but  a  joint  action  brought 
for  such  a  wrong  during  the  marriage  abated  on  her  death. 
That  a  wrong  done  to  a  married  woman  is  a  good  cause  of 
action  by  her  was  recognized  by  the  Court  of  Appeal  in 
Weldon  v.  Winslow  (13  Q.  B.  D.  784),  where  it  was  decided 
that  the  Married  AVomen's  Property  Act,  1882,  enabled  a 
married  woman  to  sue  alone  in  respect  of  a  wrong  done  to 
her  before  the  Act  came  into  operation,  notwithstanding 
that  before  the  Act  husbaud  and  wife  must  have  sued 
jointly  for  such  a  wrong-,  and  the  husband  had  the  right  to 
reduce  into  his  own  possession  any  damages  awarded  in  the 
action.  In  that  case  the  Court  held  that  the  effect  of  the 
Act  was  (in  the  words  of  Bnwen,  L.  J.)  "to  destroy  the 
disability  of  the  wife  for  the  purpose  of  procedure  "  (A). 
But,  as  we  have  seen,  the   liability  of  a  husband  for  wrongs 

(/)  Finch  V.  Duddin,  2  Stra.  she   had    no   separate   property  ; 

1237  ;  Ferguson  v.    Claytvorth,  6  Edwards   v.    3Iartyn,    17    Q.    B. 

Q.  B.   269';  Newton  v.  Boodle,  9  693  ;  Ivcns\.  Butler,  7   E.  &;  B. 

Q.  B.    948  ;  Newton  v.  Boodle,   4  159. 

C.  B.    359  ;  Larkiii  v.  Marshall,  (cj)  See  Hardres,    161  ;    Baron 

4  Ex.  804  ;  Ex  jmrte  Butler,  Jay  v.  Berkley,  1  Lut.  670  ;  Cajjel  v. 

V.  Amphlctt,  1  H.  &  C.  637.     The  Powell,  17  C.  B.  N.  S.  743  ;  ante, 

Court  would  exercise   its  discre-  p.  470. 

tion  in  discharging  the  wife,    if  {h)  13  Q.  B.  D.  788. 
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done  hy  his  wife  was  a  mere  consequence  of  her  incapacity 
to  sue  or  be  sued  alone.  If,  therefore,  the  effect  of  the  Act 
be  to  destroy  this  disabihty  of  the  wife,  would  it  not  appear 
to  follow  that  a  husband  should  no  longer  be  liable  to  be 
sued  for  his  wife's  torts,  which  give  rise  to  no  cause  of  action 
against  him,  and  for  which  she  can  now  be  sued  alone  % 
Dis  aliter  visum  est,  however.  In  conclusion,  we  may  remark, 
that  it  appears  from  the  report  of  Seroka  v.  Kattenhurg,  that 
the  case  of  Wainford  v.  Heyl  (L.  R.  20  Eq.  321),  cited  by  the 
plaintiff's  counsel,  weighed  with  the  judges  rather  than  the 
authorities  relied  on  by  counsel  for  the  defendant.  In 
Wainford  v.  Heyl,  Jesse/,,  M.  R.,  refused  to  order  a  married 
woman's  separate  estate  to  be  applied  in  making  good  a  loss 
to  the  plaintiff  caused  by  a  breach  of  trust  on  her  part. 
This  was  doubtless  a  sound  decision ;  but  in  the  course 
of  his  judgment  the  late  learned  Judge  remarked  : 
"  One  cannot  conceive  why  she  should  be  made  liable 
for  general  torts  in  reference  to  trusts  any  more  than 
for  general  torts  at  law.  Strictly  speaking,  she  cannot 
commit  torts ;  they  are  torts  of  her  husband,  and  there- 
fore she  creates  as  against  her  husband  a  liability  "  («'). 
Now  here  he  doubtless  stated  correctly  the  doctrines  of 
equity  ;  for  in  equity  the  hvisbaud  of  a  female  trustee  was 
regarded  as  the  legal  owner  of  the  trust  property,  and 
it  was  considered  that  in  respect  of  a  breach  of  trust  or 
devastavit  the  acts  of  the  wife  were  the  acts  of  the  husband, 
who  was  liable  to  be  decreed  to  make  satisfaction  therefor 
in  proceedings  in  equity  brought  against  him  alojie  either 
during  the  coverture  or  after  its  termination  (k).  But,  at 
common  law,  as  appears  from  the  authorities  cited  above, 
wrongs  done  by  a  wife  are,  and  always  have  been,  a  good 
cause  of  action  against  her,  but  not  against  her  husband. 
So  that  the  dictum  above  quoted  of  the  late  Master  of  the 
Rolls  appears  to  have  been  an  incautious  utterance  on  his 
part,  so  far  as  it  deals  with  liability  for  a  married  woman's 
torts  at  laiv. 

(i)  L.  K.  20  Eq.  824,  325.  Sim.  396,  401  ;  Smith  v.   Smith, 

{k)  See  Paget  v.  Bead,  1  Vern.  21  Beav.  385  ;  Charltoiiv.Ooombes, 

143;  Adair  v.  Shaw,    1   Sch.  k  4  Giff.    382.     Cf.   ante,   pp.   470, 

Lef.    243  ;   Kingham  v.    Lee,    15  565,  566. 
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Abatement  of  action,  148,  n. 
of  legacy,  434 

Ability,  representation  as  to,  164 

Absence  beyond  the  seas,  disability  of,  392,  n.,  393,  n.,  517,  519 

Abstract  of  title,  531 

Acceptance  of  goods,  what  is,  72,  74 
of  offer,  152 
of  bill  of  exchange,  32,  174,  178 

Account,  action  of,  156 
duty,  379 

Accumulation,  restraint  on,  347 

Acknowledgment  of  debt,  159,  164,  518 — 521 
by  wife,  470 

Act  of  bankruptcy,  what  is,  98,  194,  206,  217,  224—228 

Action,  chose  or  thing  in.     See  Chose  in  Action. 
real,  personal  and  mixed,  3 — 5,  17 
personal,  4,  6—27,  140,  183  and  n. 
admiralty,  inpersoTmm,  115,  n.,  118 

iu  rem,  112,  115,  116,  120 
ex  contractu,  140,  149  et  seq. 
ex  delicto,  137  et  seq.,  140,  522 
modern  procedure  in,  18,  n. 
abatement  of,  148,  n. 
account,  156 
assumpsit,  155,  156 

debt,  15,  n.,  95,  155,  183  and  n.,  465,  521 
detinue,  15,  18,  517,  522 
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Action,  dilapidations,  144 

infringement  of  patent,  306—309,  311 

injuries  to  person  or  reputation,  141,  522 

replevin,  12,  19,  517 

theft,  7 

trespass,  de  bonis  asportatis,  12 

vict  armis,  12  and  n.,  16,  n.,  517 
on  the  case,  16,  n.,  156,  517 
trover,  16—18,  49—51,  522 
by  and  against  executors,  29,  n.,  30,  n.,  141 — 145,  415,  426 — 

428 
by  and  against  administrators,  29,  u.,  141 — 145,  444 
by  and  against  married  woman,  461, -470,  482 — 484,  488 — 495 
by  husband  for  arrears  of  wife's  rent,  465 
limitation  of,  517 — 526 

Addition  to  a  deed,  155 

Ademption  of  specific  legacy,  433,  435 

Adjudication  of  bankruptcy,  233,  398 

power  of  Court  to  annul,  235,  255 

Administration  of  estate  of  deceased  person,  102,  191  and  n.,  198, 
203,    207  and  Table,   257—259,   413  et  seq.,  429, 
443  et  seq. 
of  estate  of  deceased  partner,  397 
of  trust  by  the  Court,  371 
of  wife's  effects.  464,  485 
duty  on,  422—425,  449 
letters  of,  422,  444—446 
limited,  447 

Administrator,  3,  207  and  Table,  444  et  seq. 

actions  by  or  against,  29,  n.,  141 — 145,  444 

application  to  Court  by,  446 

transfer  of  stock  by,  278,  279 

rights  and  powers  of,  446 

his  year,  447 

lunatic,  274 

joint,  445 

durante  rninore  cetate,  414,  447 

durante  absentid,  448 

pendente  lite,  448 

C2im  testamcnto  annexo,  448 

de  bonis  non,  449 

office  of,  not  transmissible,  449 

not  bound  to  plead  the  Statute  of  Limitations,  523 

of  convict's  property,  94 
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Admikalty,  High  Court  of,  112,  188 

jurisdiction  over  ships,  112 — 121 
action  171  rem,  113,  115 

to  enforce  respondentia  bond,  120 
jurisdiction  of  the  High  Court  of  Justice,  112,  118 
of  County  Courts,  118 

Advancement  to  children,  to  be  accounted  for  in  distribution,  435, 
452 
form  of  power  of,  558 

Advertisement  in  bankruptcy,  232,  233 
of  patent,  304,  307 
for  creditors,  429 
copyright  in,  315,  n. 

Aftee-acquiued  chattels,  contract  to  assign,  90 — 92 

property,   covenant  to   settle,   when   void   on   bank- 
ruptcy, 223,  251 
See  Settlement. 
of  bankrupt,  253,  255 

Agency  between  partners,  404 
of  wife,  495—499 

Agents,  76, 172 

mercantile,  22,  79—82,  514 

Agreements,  bonds  for  performance  of,  202.     See  Contracts. 
stamp  on,  160,  n. 

Agricultural  fixtures,  128 

Alien,  92,  223 

Alienation  of  chattels,  2 

of  choses  in  possession,  voluntary,  63 — 94,  229 

involuntary,  95—105,  233,  237 
of  choses  in  action,  voluntary,  29—38, 146,  173—177,  212, 
217,  229,  262,  271,  289,  309,  317, 
467 
involuntary,    145,      172,      212—215, 
233—237,  293,  335,  396—400,  442, 
467 
testamentary,  407  et  seq. 

Alimony,  501 

Alteration  of  a  deed,  155 

American  law  as  to  maritime  lien  for  necessaries,  114,  n. 
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AsiiiAlSj/eroenaturce,  46,  133 

Annuities,  Bank.     Sec  Stock  in  the  Funds. 

Annuity,  assignment  of,  31,  n.,  34,  n. 

warrant  of  attorney  to  secure,  196,  n. 
personal,  268,  269 
apportionment  of,  341 — 343 
legacy  duty  on,  431 

Anticipation,  restraint  on.     See  RE.sTii,AiNT. 

Ari'EAL,  Court  of,  189 
of  larceny,  8 

Api'earance,  in  an  action,  18,  n. 

Appointment,  powers  of,  347—357,  441,  476,  492 
liable  to  debts  of  appointor,  348 
to  children,  349—353 
illusory,  349 
exclusive,  350 
none  to  executors  or  administrators  of  deceased  objects. 

351 
amongst  a  class,  352 
to  issue  of  a  child,  when  good,  353 
fraudulent  by  a  father,  353 
creating  a  perpetuity,  354 
form  of  power  of,  amongst  children  or  other  issue,  557 

by  wife,  559 
by  wife  in  favour  of  her  husband,  349,  476 
duty  on  exercise  of,  424,  430 
of  new  trustees,  364 
of  executor,  413 

Apportionment  of  income,  341—343 

power  to  apportion  blended  trust  funds,  562 
Appkentice,  to  bankrupt,  245 
Appiiopeiation  to  contract,  72 

of  payments,  216 
Arbitration,  186 

jurisdiction  of  the  Courts  in  matters  referred  to,  187 
Act  for  determining  differences  by,  186 

Arrangements  by  deed  between  a  debtor  and  his  creditors,  218 
under  control  of  Court  of  Bankruptcy,  233—235 

Arrears  of  rent,  96.  n.,  198 

limitation  of  actions  for,  520,  525 

action  by  husband  for,  of  wife's  estate,  465 
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Akreaks  of  interest  on  bond,  201, 

limitation  of  actions  for,  520,  525 
of  dower,  520 

Aekest  on  mesne  process,  18,  n.,  193—195 
of  ship,  113,  116,  117 
of  debtor,  18,  n.,  192 

AiiTiCLES  of  association,  288 

Assent  of  executor,  414 
of  bailee,  67,  75 

Assets,  executor  not  liable  beyond  amount  of,  430 

Assignees  of  bankrupt,  214,  235,  n.,  248,  536,  541 
official,  235,  n. 

Assignment  of  clioses  in  possession,  63 — 105,  229,  233—237 

ofchoses  in  action,  29—38,  146,  173—177,  212—215,  262, 
271,  289,  309,  317 
by  bankruptcy  of  transferor,    145, 

172,  214,  236,  293,  335,  397 
notice  on,  35—38,   263,  405,  526— 

531 
inc^uiry  on,  527 
of  contracts,  29  —31 
of  breaches,  202 

of  policies  of  insurance,  147,  261 — 266 
of  stock,  271 
of  shares,  284,  289 
of  letters  patent,  309 
of  copyright,  317 

in  trust  for  creditors,  217,  225,  234,  377 
of  wife's  property.  467 — 470 
a  person  may  assign  to  himself,  532 

Association,  memorandum  and  articles  of,  288 

Assumpsit,  155,  156 

Attachment  in  equit}',  19,  n.,  193,  n. 
of  debts,  213,  250,  n. 

Attestation  of  warrant  of  attorney,  196,  n. 
of  will,  408,  420 

of  bill  of  sale,  541,  542,  547,  and  n.,  548 
clause  in  settlement,  form  of,  563 
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Attorney,  power  of,  on  assigning  a  legal  chose  in  action,  33,  271 
to  receive  dividends  on  stock,  272,  n. 
warrant  of,  195—197 

Attoiixment  clause  in  a  mortgage,  540,  u. 

Auctioneer,  how  far  agent,  76 

Average,  120 

Award,  186 

effect  of,  186 

limitation  of  actions  on,  521 


Bailee,  possession  of,  21,  53—57,  65—67,  509 
liability  of,  55 — 57 

Bailment,  11,  53—57 

recover)'  of  chattels  in,  10,  21,  28,  n..  54 

Bank  annuities.     See  Stock  in  the  Funds. 
notes,  title  to,  512 
issuing  notes,  175,  287,  n. 

Banker,  203 

protection  as  to  presented  draft,  177 

Baxkino  companies,  175,  286,  287,  n, 

sale  of  shares  in,  293 

Baxkruptcy,  100—105,  222—259 
Court  of,  188,  229 
Courts  now  exercising  jurisdiction,  231,  234,  238,  241, 

253,  257 
(Jounty  Court,  jurisdiction  of,  231,  257 
Judge  in,  194 
alienation  of  choses  in  possession  on,  100 — 105,  397 

'of  choses  in  action,  145,  172,  215,  397 
goods  of  which  a  bankrupt  is  reputed  owner,  24,  n.,  100, 

215,  223,  237,  294,  399 
administration  of  estate  of  deceased  debtor,   102,   190, 

191,  198,  203,  207  and  Table,  257 
receiving  order  in  lieu  of  committal,  194 
voluntary  bonds  and  covenants  in,  203,  207  (B). 
revival  of  debt  barred  by,  159 
of  principal  debtor  no  discharge  to  surety,  212 
discharge  from  debt  by,  173,  222,  254 
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Bankruptcy,  Statutes,  Hen.  VIII.  to  1882,  222 

persons  subject  to  the  "bankruptcy  laws,  222—224 
acts  of  bankruptcy,  98,  194,  206,  217,  224—228 
proceedings  in  bankniptcy,  229  et  seq. 
petition,  226,  229—231 
receiving  order,  194,  229—232,  398 
commission,  236,  n. 
first  meeting  of  creditors,  232 
debtor's  statement  of  att'airs,  232 
public  examination  of  debtor,  232 
adjudication  of  bankruptcy,  233,  235,  255,  398 
staying  action  or  process  against  debtor,  231,  232 
provisions  as  to  composition  or  arrangement,  233 — 235 
vesting  of  bankrupt's  property,  235,  243,  249,  255 
official  receivers,  100,  103,  231,  235 
special  manager,  232 
interim  receiver,  232 
assignees  in,  214,  235,  n.,  248,  536,  541 
official  assignees,  235,  n. 
committee  of  inspection,  236,  240,  242 
trustee   in,  powers  of,  100,  103,    145,    172,  215,  235  et 
seq.,  249,  255,   280,  294,   335,  442,   527, 
541 
possession  of,  238 
relation  back  of  title  of,  248—250 
accounts  of,  242 
property  divisible  amongst  creditors,  100 — 102,  145,  172, 

215,  236,  255,  257,  348,  399,  442,  467 
disclaimer  of  onerous  property,  237 
after-acquired  property,  255 
sequestration  of  benefice,  239 
appropriation  of  portion  of  pay  or  salary  to   creditors, 

239 
management  of  property  by  bankrujit,  241 
allowance  to  bankrupt  for  maintenance  or  service,  241 
distribution  of  bankrupt's  property,  243 — 246 
priority  of  debts,   190,   191,  198,  203,  207  (B),  233,  n. 

244—246 
proof  of  debts,  173,  247,  398 
description  of  debts  provable,  148  andn.,  173,  238,  246 — 

248 
mutual  credit  and  set-off,  247 

restriction  of  rights  of  creditor  under  execution  or  at- 
tachment, 250 
duties  of  sheriff  as  to  goods  taken  in  execution,  250 
avoidance  of  voluntary  settlements,  251  and  n.,  376 
covenant  for  future  settlement,  avoidance  of,  251,  375 
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Bankruptcy,  avoidance  of  preference  in  certain  cases,  252 

protection  of  transactions  bond  fide  without  notice,  249, 

256 
the  certificate,  252,  n. 
discharge  of  bankrupt,  provisions  with  regard  to,  252— 

255 
rights  of  undischarged  bankrupt,  254,  256 
power  for  Court  to  annul  adjudication  in  certain  cases, 

235,  255 
small  bankruptcies,  257 
of  joint  debtor,  390,  392 
of  partners,  397—399 
of  married  woman,  488 
of  husband,  494 
Bearee,  bills  and  notes  payable  to,  174.  175,  177 
Benefice,  dilapidations  on,  144 

charge  by  clergyman  on,  void,  166 

right  of  nomination  to,  does  not  pass  to  trustee  in  bank- 

raptcy,  237 
sequestration  of.  in  bankruptcy,  239 
Bequest  of  stock  in  the  funds,  278 
of  leaseholds,  338,  411 
executoiy,  338 

general,  operates  as  an  exercise  of  a  general  power,  349 
to  infants,  432 
to  person  beyond  seas,  432 
to  charities,  436—438 
to  illegitimate  children,  438 
to  children,  429,  435,  438,  440 
to  joint  tenants,  440 
to  tenants  in  common,  440 
to  a  class,  440 

residuary,  430,  435,  439—442 
Betting.     See  Wageks. 
Bills  of  exchange,  23—25,  32,  40,  173—182 
definition  of,  174 
what,  prohibited,  175 
acceptance  of,  32,  174 
negotiation  of,  175 
holder  of,  32,  176,  180 

in  due  course,  181 
indorsement,  176,  177 
consideration  presumed,  173,  180 
payable  to  bearer,  174,  177 
banker's  protection,  177 
liability  under,  178 
payment  in  due  course,  177 
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Bills  of  exchange,  presentment  for  payment,  179 
notice  of  dishononr,  179 
protest  of,  179 
days  of  grace,  182 
payable  on  demand,  182 
summary  procedure  on,  182  n. 
stamp  duty,  182  n. 
have  no  preference  over  other  simple  contract  debts, 

203 
always  carry  interest,  208 
assignment  of,  32   173 

Bills  of  lading,  68,  80  n.,  82  and  n.,  119,  513 

Bills  of  sale,  69,77,  87—89, 102,  109,  112,  535—538,  540,542,  545,549 
form  of,  547  n. 

Board  of  Trade,  control  of,  over  trustees  in  bankruptcy,   219,   232, 

242,  243 

over  Patent  Office,  303,  308,  326 
Bona  notabilia,  419 

Bonds,  199—203 

limitation  of  actions  on,  392,  393  n.,  519,  521 

voluntary,  203,  207  (a) 

of  foreign  government,  39,  294 

joint,  385,  387,  392 

joint  and  several,  387,  394 

Bonus,  341 

Bottomry,  114,  120 

Bovill's  Act.     See  Stat.  28  &  29  Vict.  c.  86. 

Breaches,  assignment  of,  202 

British  possessions  abroad.     See  Colonies. 

ships,  106 

subjects,  wills  of,  411,  424 
Broker,  agency  of,  76 

Brothers,  right  of,  under  Statute  of  Distributions,  452 


C. 

Campbell's  Act,  Lord.     See  9  &  10  Vict.  c.  9S. 

Capacity,  personal,  92—94,  150—152 

Capias  ad  satA^facicndum,  wiit  of,  192 

W.P.P.  P   p 
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Cargo,  120 

Caruier,  56,  58 

Casts,  copyright  in,  320 

Certificate  of  ship's  registry,  108 

of  mortgage  and  sale  of  ships,  112 
bankrupt's,  252  n. 
of  shares  or  stock,  272,  290,  531 
of  payment  of  duty,  432 

Cestui  que  trust,  26,  368—371,  524 

Champerty,  146,  168 

Chancery,  Court  of,  jurisdiction  of,  25—27,  34,   81,   138,  157,  188, 
274  n.,  339,  371,  426,  472,  479 
investments  of,  270 
Division.     See  High  Court  of  Justice. 

Character,  representations  as  to,  164 

Charge  on  real  estate.     See  Real. 

Charities,  94,  436—438 

Charter  party,  118 

companies  incorporated  by,  280 — 283,  285 

Charts,  copyright  in,  319 

Chattels,  1 — 4 

real  and  personal,  5,  20  n.,  41 
vegetable,  131 

specific  delivery  of,  in  equity,  19  n. 
trusts  of,  25—27 

•which  descend  to  the  heir,  122,  130 
modes  of  alienation  of,  63  et  scq. 
after-acquired,  licence  to  seize,  91  u. 
contract  to  assign,  90 
settled  to  go  with  land,  382 
of  wife,  451,  460—462 
title  to,  508  ct  scq. 
included  in  a  bill  of  sale,  537—539.     And  see  Goods. 

Cheques,  177,  216  n.,  217  n. 

Children,  appointments  to,  349 — 353 
younger,  352 
in  ventre,  353,  439 
vesting  of  portions  of,  356 
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Childeen,  vesting  of  interests  given  to,  355,  356 

maintenance  of,  357—360,  429,  482,  490 

alienation  against,  407 

gifts  to  illegitimate,  438 

gifts  to,  429,  435,  438,  440 

shares  of,  under  Statute  of  Distributions,  3,  442,  451 

form  of  powers  of  appointment  amongst,  557 

form  of  trust  for,  557,  558 

Chose  in  action,  27—41,  137  et  scq.,  463 

assignment  of  legal,   29—38,   145,   172—177,    212— 

215,  236,  237,  262,  271,  289,  293,  309,  317,  335, 

397 
assignment  of  equitable,  34 
joint  ownership  of,  388,  389 
ownership  in  common  of,  390 
wife's  legal,  463—465,  467 
wife's  equitable,  463,  465—467 
Statutes  of  Limitation  as  to,  517—525 
title  to,  517—531 
in  possession,  27,  43  ct  seq. 

alienation  of,  63  ctscq.,  229,  233—237 

title  to,  508—517 

Statutes  of  Limitation  as  to,  517 

Civil  law,  maritime  lien  for  necessaries  by,  114  n. 

age  at  which  a  will  may  be  made  by  the,  408 
degrees  of  kindred  traced  according  to  the,  453 

Class,  appointment  amongst  a,  352,  355 
bequest  to  a,  440 

ClergYiMAN,  action  for  dilapidations,  144 

attempting  to  charge  benefice,  166 
bankrupt,  239 

Coat  armour,  126 

Cognovit,  195—197 

Cohabitation,  agreement  contemplating  illicit,  167 

Collision  at  sea,  113,  147 

Colonial  stock,  279 

Colonies,  protection  of  invention  in,  311 
of  trade  mark,  332 
copyright  in,  318,  324,  326 

p  r  2 
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Commissioners  in  bankruptcy,  235  n. 

Committal,  receiving  order  in  lieu  of,  in  Imnkruptcy,  194 

Committee  of  inspection  in  banknijitcy,  236,  240, 
of  lunatic,  151  n.,  273 

Common,  ownership  in,  389—391,  440 
Pleas,  Court  of,  139,  188 

Companies  Acts,  287 

Clauses  Act,  283 

joint  stock.     See  Joint  Stock  Companies. 

Compensation  for  agricultural  improvements,  128 

Composition  with  creditors,  217—221 

under  the    Bankruptcy  Act,    1883... 216. 
233—235 

Compromise  as  consideration  in  a  contract,  158 
of  criminal  proceedings,  168 
of  matrimonial  proceedings,  506 

COMPTKOLLEU  of  patents,  trade  marks,  &c.,  303,  326,  330 

Conbitiox  of  bond,  200—202 

Conjugal  rights,  application  for  restitution  of,  499,  505 

Consent  to  contract,  152,  171 

to  change  of  investments,  361,  363 
judgment  by,  195 

Consideration  necessary  to  a  contract,  154,  156 — 159 

unless  by  dceil,  154,  IGP  n. 
valuable,  157  and  n. 

for  a  bill  or  note,  181 

legacy  for,  434 
good,  157  and  n. 
executed  or  executory,  158 
past,  158  and  n. 

when  required  to  be  in  writing,  76,  161 
presumed  for  a  bill  or  note,  173,  180 
for  creditors'  deed,  218  n. 

Consols.     See  Stock  in  the  Funds. 

Contingent  liabilities,  estimate  of,  in  bankruptcy,  246  andn. 
remainders,  none  in  personal  estate,  346 
interests,  346,  357 

Contrac  r  notes.  273  n. 
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CONTKACTS,  140,  149  et  scq. 

early  view  of,  29,  and  n. 
definition  and  essentials  of,  149 
capacity  to  make,  150—152 
offer  and  acceptance,  152 
consent,  152,  171 
consideration,  154,  156—159 
■  simple,  155 — 165 
special,  153 — 155 

required  to  be  in  writing,  73—78,  160—164 
legality  of  object,  165—171 
only  affect  parties  thereto,  172 
assignment  of,  29—31,  173—177 
breach  of,  183—187 

to  assign  after-acquired  chattels,  90—92 
for  sale  of  goods,  70 — 78 
to  answer  for  another,  161 
with  creditors,  217—221,  225,  233,  235 
disclaimer  of  bankrupt's,  238 
of  insurance,  166,  260 — 267 
bills  and  notes,  173—182 
for  sale  of  stock,  272 
by  married  woman,    151,461     464,    470,    476,  482— 4  ^M, 

488—499,  506 
bankruptcy  of  joint  contractor  390 

Contribution,  210,  393 

conteibutories,  290,  491 

Conversion,  50,  509,  511  n.,  522 

of  money  into  land,  or  land  into  money,     62,  381 

Conveyance.     See  Alienation. 

Convicts,  94,  151 

Co-owners  of  ship,  107,  117 

Copyhold,  4 

of  bankrupt,  239 

estates,  limitation  of  actions  for  fines  for,  521 

Copyright,  40,  313—326 

definition  and  duration  of,  313 

in  encycloi)a3dias,  reviews,  &c.,  314 

in  newspaper  articles,  315  and  n. 

in  dramatic  and  musical  compositions,  315,  324  n. 

whether  foreigner  entitled  to,  316 

register  of  proprietors   317—319,  325 


582  INDEX. 

C"i>rvKi(Ui I,  assignment  of,  317,  319 
personal  property,  318 
foreign  reprints  of  books,  318 
in  prints,  maps,  &c.,  319 
in  sculptures,  320 

in  paintings,  drawings,  and  photographs,  321 
in  translations  of  foreign  books,  323 
in  designs,  325 — 327 
International,  321—324,  326 
colonial,  318,  324 

CoiiN,  131 

CoRPOKATioxs,  94,  107,  152,  280 

Costs  of  trustees,  368 

against  married  woman,  489 

CO-SUKETIES,  210 

County  Courts,  jurisdiction  in  replevin,  13  n. 

equitable  jurisdiction,  extent  of,  34  n. 

admiralty  jurisdiction,  118 

bankruptcy  jurisdiction,  231,  257 

trustee  jurisdiction,  372 

probate  jurisdiction  of,  422 

jurisdiction  in  administration,  427  n.,  446 

jurisdiction  in  questions  between  husband  and  wife 
495 

removal  of  judgments  into  Superior  Court,  98  n. 
Cour.T,  funds  in,  372,  528.     See  High  Court  of  Justice  and  Chan- 
cery, &c. 

Courts  of  Kecord,  188 

Covenant,  155,  199 

to  stand  seised  to  use  of  blood  relation,  157  n. 

voluntary,  203,  207  (a) 

to  insure  against  fire,  265 

for  future  settlement,  when  void  in  bankruptcy,  223,  251 

creates  no  lien,  374 
for  settlement  of  wife's  future  property,  372,  479,  485 
to  settle  husband's  property,  91  n.,  223;  251,  374,  375 
joint,  385,  387,  392 
joint  and  several,  387,  394 
not  to  sue  one  debtor,  392  n.,  395 
for  title,  532 
limitation  of  actions  on,  518,  519 

Coverture,  disability  of,  460,  517,  519—522 
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Ckanworth's  Act,  Lord.     See  Stat.  23  &  24  Vict.  c.  145. 

Credit,  representations  to  obtain,  164 

Creditors,  convej-ances  for  defrauding,  103—105,  225,  228 

remedies  of  judgment,  IS  n.,  96—100,  102,  192—197,  204, 

226,  276,  295,  401,  427,  444 
arrangements  with,  217—221,  225,  233—235 
petitioning  on  bankruptc.y,  207  (b),  229,  et  seq. 
secured,  191  u.,  207  n.  and  (a,  b),  230,  231,  247 
of  company,  207,  291 
of  appointor,  348 
joint,  385,  389 

interest  of,  in  life  of  debtor,  261 

voluntary  settlement  void  as  against,  104,  251,  258,  375 
trust  for  payment  of,  when  revocable,  377 
may  by  custom  take  out  administration,  445 
Statutes  of  Limitation  not  aftected  by  deatli  of,  522 

Criminal  proceedings  by  husband  and  wife,  482,  490,  495 

Crops,  131,  538,  540,  546 

Crown,  forfeit  of  goods  to  the,  9,  93,  94,  146 

assignment  of  chose  in  action  by,  29,  30  n. 
prerogatives,  46  and  n.,  47  n.,  95,  190 

to  grant  letters  patent,  296,  302 
debts,  95,  189,  207  (a),  244 
jewels,  126 

grant  of  charters  to  companies  by,  281,  285,  286 
right  of,  to  intestate's  estates  if  no  next  of  kin,  455 

Cum  testamento  annexo,  administrator,  448 

Custody  of  law,  9  n.,  13 

Customs  of  London  and  York,  223,  407,  454 
of  Wales,  407,  454 
of  trades,  101,  119,  179 

Cy-pres,  doctrine,  438 


D. 


Damages,  4,  85,  137—139,  148,  185  n.,  246,  307 
jurisdiction  to  give,  139 
actions  which  sound  in,  183 
assessment  of,  184,  186 
liquidated,  184—186 
limitation  of  actions  for,  533,  537 
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Days  of  grace,  182 

Death,  actions  by  and  against  executors  in  ease  of,  141 — 145 
of  creditor,  of  debtor,  522 

Debentures,  39,  295,  436  n.,  550 
De  bonis  non,  administration,  449 

Debt,  30,  140,  149,  188  e«  scq. 

action  of,  15  n.,  95,  155,  183  and  n.,  521 

by  husband  for  arrears  of  wife's  rents,  465 
barred  by  bankruptcy,  revival  of,  159 
barred  by  Statute  of  Limitations,   revival  of,  159,  392,  518 — 

521 
incurred  during  infancy,  150,  159 
of  record,  188,   190,  197,  207  (a) 
crown,  95,  189,  207  (a),  244 
judgment,   18  n.,   96—100,   148,   190—197,   207    (a,  b),    226, 

244  n, 
specialty,  198—202,  207  (a) 
simple  contract,  95,  149,  203,  521 

priority,  36,  110,  187,  189,  191,  198,  203—207,  244—246,  263 
and  n. 
in  bankruptcy,    190,    191,    198,  203,    207  (b),  233  n., 

244—246 
in  winding-up  of  company,  207 
in  administration,  191,  198,  203,  207  (a),  425 
interest  on,  190,  201,  208,  216,  342 
in  bankruptcy,  244,  248 
assignment  of,  30,  35 — 38,  212 
involuntary  alienation  of,  212 — 215 
attachment  of,  213,  250  n. 
payment  of,  209,  215—217,  220,  222,  393  n.,  395 

by  executor,  102,  191,  198,  203,  207  (a),  425,  523 
by  administrator,  207  and  Table, 
cliarge  of  real  estate  for,  198,  244  n. 
appropriation  of  payments,  216 
composition,  217—221,  233 
in  bankiTiptcy,  proof  of,  173,  247,  398 

provable,  148  and  n.,  173,  238,  246— 
248 
discharge  of,  254 
set-off  of  mutual,  247 
payable  at  future  time,  248 
of  partnership,  396—402,  404 
to  company,  289  n.,  291 
voluntary,  when  exempt  from  probate  duty,  423 
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Debt,  power  of  executor  to  compound,  426 
satisfaction  of,  by  legacies,  434 
husband's  liability  for  wife's,   461,   464,    470,   482—484,  488— 

496 
limitation  of  actions  for,  518 — 525 

Dektor,  notice  to,  on  assigning  the  debt,  35 — 38,  263,  40o,  406 

administration  of  estate  of  deceased,  102,  191,  198,  203,  207 

and  Table,  257—259,  413 
imprisonment  of,  18  n.,  192 — 195 
summons,  192  n.,  227  u. 
bankruptcy  of.     See  BANKRurxcT. 
appointment  of  executor,  415 
effect  of  death  of,  522 
joint,  391-400,  519 
and  creditor,  former  defects  in  the  law  of,  204—207 

Declaration  of  inability  to  pay  debts,  226 
vesting,  365 

Decree  of  a  Court  of  Equity,  191 

of  dissolution  of  marriage,  500 

Deed,  title,  122,  531,  532 

tenant  for  life  entitled  to  possession  of  the  deeds,  125  and  n 

boxes,  126 

solicitor's  lien  on,  59 — 61 

alienation  by,  63,  68 

transfer  of  shares  by,  284,  289 

assignment  of  patent  by,  309 

contracts  by,  153,  169  n.,  170 

alteration,  rasure  or  addition  to,  155 

of  arrangement  with  creditors,  217 — 219 

Deer,  133 

Default  of  appearance,  judgment  in,  18  u. 

Defeazance  to  warrant  of  attorney,  196  n. 

Degrees  of  kindred,  how  traced,  453 

Delicto,  action  ex,  137  et  scq.,  522 

Deliatiry  of  personal  chattels  on  alienation.  63 — 69 
constructive,  66 
mortis  causa,  412 
order,  67  and  n.,  80,  90,  514 

Demand,  payment  on,  182 
Demonstrative  legacy,  433 
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Denizen  may  be  bankrupt,  223 

Deposit,  forfeiture  of,  for  breach  of  contract,  186 

Descent  of  chattels,  2,  122,  140,  and  See  Distribution. 
of  leaseholds,  450 
to  distant  heirs  and  kindred,  457 
compared  with  distribution,  455 — 458 

Designs,  copyright  in,  325 — 327 

Detinue,  action  of,  15,  17  n.,  18 

limitation  of  action  of,  517,  522 

Devastavit,  492  n. 

Dilapidations,  144 

Directors  of  joint  stock  companies,  liability  of,  288 

powers  of,  406 
notice  to,  406 

Disabilities,  savings  of,  517,  519 — 522 

Discharge  of  bankrupt,  252 — 255 

Disclaimer  of  onerous  property  of  bankrupt,  237 

of  title  or  sx)ecification  of  invention,  306  n.,  307 

Dishonour  of  bill  or  note,  notice  of,  179 

Disposal,  right  of,  72 

Distant  heirs  and  kindred,  remarks  on  descent  to,  457 

Distress,  infinite,  18  n. 

for  rent,  13,  62,  95,  207  n.  and  (a),  245,  465 

in  bankruptcy  207  (b),   245 
for  Crown  debts,  rates  and  taxes,  95,  550 
registration  of  instruments  giving,  540 

Distribution  of  intestate's  effects,  3,  441,  442,  450—458 

Distringas,  274,  529 

notice  in  lieu  of,  275,  280,  292,  529 

Dividends  in  bankruptcy,  243 

of  stock  in  the  funds,  272,  and  n.,  276 
apportionment  of,  341 — 343 
unclaimed,  525 

Divorce  court,  188,  500—505 

Dock  warrant,  80  n. 
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Documents  of  title,  delivery  of,  22  n.,  80,  82,  514,  531,  537,  540 

DoMiciL  of  testator,  410,  450 

Donatio  mortis  causa,  412 

Dormant  partner,  liability  of,  396,  399 

Dower,  legacy  in  lieu  of,  434 

limitation  of  actions  for  arrears  of,   520 

Dramatic  pieces,  copyright  in,  315,  324  u. 

Drawer  of  a  bill,  174,  178 

Draavings,  copyright  in,  321 

Drunken  man's  contract,  151 

Durante  absentia,  administrator,  448 

nninore  cctate,  administrator,  414,  447 

Duress,  171 

Duty.      See  Account,  &o.,  and  see  Stamp. 

E. 

East  India  Stock.     See  Indian 

EccLE.siASTnAL  benefice,  sequestration  of,  239 
Dilapidations  Act,  1871.  ..145 
court,  jurisdiction  over  wills,  418 — 420 

on  intestacy,  443 — 445 
over  matrimonial  causes,  499 

Education  of  children,  provisions  for,  168,  357 

Ejectment  by  one  executor,  415  n. 

Election  that  lands  should  not  be  sold,  363 

Elegit,  writ  of,  98 

Emblements,  131 

Encyclopedias,  copyright  in,  314 

Engravings,  copyright  in,  319 

Equitable  chosa  in  action,  34,  463,  465—467 
riglits,  139 

interests  in  chattels,  25—27,  91,  108 
shares,  292 
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K(iinTAi!LE  life  interest,  339,  4G7 
charge,  292 
execution,  99,  214 

Equity,  doctrines  of,  as  to  assignment  of  clioses  in  action,  35,  and  n.. 

272,  309 
chattels,  88 

after- acquired  chattels,  90 
stoppage  in  transitu,  82 
mortgages,  86 
penalties  in  bonds,  201 
payment  of  debts  in  bankruptcy,  207 
partnership  debts,  396 
appointiuent  of  debtor  executor.  416 
conversion,  362,  381 
trustees,  25,  368 
voluntary  trusts,  64 

promise  without  consideration,  157,  and  n. 
delivery  up  of  deeds,  123 
joint  and  common  ownership,  388 — 390 
appointments  under  powers,  349,  350 
maintenance  of  infants,  358 — 360 
wife's  separate  estate,  92,  374, 463,  472—476 

decree  of  Court  of,  191 

equity  and  law  now  administered  iu  the  same  Court,  139 

enforces  specific  delivery,  19  n. 

considers  as  done  what  is  agreed  to  be  done,  91,  363 

of  wife  to  a  settlement,  465 — 467,  470 

Escape,  lindtation  of  action  for,  522 

Estate,  real  and  personal,  5,  20  n.,  41,  337 
duty,  381,  423 

Estoppel  by  conduct,  24  n.,  513 

EsTKAY.s,  47  n. 

Evidence  required  on  probate,  420 

ExcuEQUEii,  Court  of,  139,  188,  274  u. 

ExcLUSiA'E  appointment,  350 

ExECUTiox  in  real  and  personal  actions,  17 — 19.  193 — 195,  250  n. 
in  detinue,  19 
iu  replevin,  20 
against  choses  in  possession,  96 — 100 

action,  96,  213 
against  stock,  shares,  &c.,  274  n.,  284 
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Execution  against  partnership,  401 
an  act  of  banlcruptcy,  226 
duties  of  sheriff  in  case  of  bankruptcy,  250 
sale  of  goods,  how  affected  by,  97,  514,  536,  541 

Executor,  3,  413  ct  seq.,  492 

Appointment  of,  41B 

debtor  executor,  415 
renunciation  by  one,  in  the  lifetime  of  another,  416 
rights  of,  cease  on  renunciation,  416 

or  on  death  before  probate,  416 
of  executor,  142  n.,  415,  417 
lunatic,  274 
infant,  414 
de  son  tort,  417 
title  of,   413 
assent  of  414 

survivorship  of  otBce  of,  416 
acts  of,  before  probate,  418 
any  one  may  do  acts  of  administration,  415 
liability  of,  carrying  on  trade,  401 

payment  of  debts  by,  102,  191,  198,  203,  207(a),  425,  523 
transfer  of  stock  by,  278,  279 
actions  by,  all  must  join  in,  415,  and  n. 

on  contracts,  29  n. 

of  ejectment,  415  n. 

for  injury  to  the  estate,  30  n.,  141 

for  personal  injury,  141 
against,  on  contracts,  29  n. 
of  detinue,  15  n. 

for  wrongs  by  deceased,  30  n.,  143 — 145 
right  of  retainer,  207  (a,  b),  417 
powers  of,  425 
purchase  from,  425 
application  to  the  court,  426 — 428 
his  year,  428 
liability  of,  401,  429,  432 
his  former  right  to  tlie  residue.  441 
now  trustee  for  the  next  of  kin,  442 
not  bound  to  plead  the  Statute  of  Limitations,  523 

Executors,  administrators  and  assigns,  use  of  the  words  as  words  of 
limitation,  345,  386,  440 
need  not  be  mentioned  in  bond  or  covenant,  200,  394 
of  objects  of  a  power  cannot  take  under  an  appointment,  351 

ExF.cuTORY  contracts,  156 

consideration,  158 
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ExECU]oiiY  mteiests  in  personal  estate,  338 
ExECUTKix,  niarried  woman,  414,  492 
Exhibition  of  an  invention,  300 

F. 

Eactoks,  22  n.,  79—82,  514 

Eather  has  no  insurable  interest  in  life  of  son,  for|his  own  benefit,  261 
appointments  by,  must  not  be  for  his  own  benefit,  353 
bound  to  maintain  his  children,  359 
right  of,  under  Statute  of  Distributions,  452 

Fee  Simple,  estate  in,  1 — 4,  43,  129 

Felony,  forfeiture  on  conviction  of,  now  abolished,  94 

Feme  covert.      See  Wife. 

Eek^  naturcc,  animals,  46,  133 

EiERi/ac/ff6",  writ  of,  96 

securities  which  can  be  taken  under,  96  n. 
limitation  of  action  for  money  levied  under,  522 

EILl^"G  warrant  of  attorney,  197 

EiNDEii  of  goods,  16,  47,  52,  508 

Fines  for  copyhold  estates,  limitation  of  actions  for,  521 

Eire  insurance.     See  Insurance. 

Firm,  398  401 

Fish,  46 

Fixtures,  126—130,  537—540,  546 
trade,  128,  539 
agricultural,  128 
when  demised,  130 

Flotsam,  47  n. 

Foreign  judgment,  191 

government  securities,  294 

inventions,  301  and  n.  311 

reprints,  318 

title,  513 
Foreigner  entitled  to  copyright,  316,  321 — 324 

Forfeiture  of  stolen  goods,  9 
on  outlawry,  93 
for  treason  or  felony  abolished,  94 
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Fraud  in  contract,  171, 
on  a  power,  353 
on  marital  rights,  471 

Frauds,  Statute  of.     See  Stat.  29  Car.  II.  c.  3. 

Fraudulent  conveyance,  103,  225,  228,  251,  and  n.,  494 
preference,  104,  225,  252 
settlements,  104,  251 

Freeholds,  leaseholds  settled  to  go  with,  3S4 

Freight,  59,  119  . 

Friendly  societies,  207  (a,  b),  244 

Fruit,  131,  132 

Funds,  the.     See  Stock  in  the  Funds, 

Funeral  expenses,  payment  of,  258,  425,  446 

Future  property,  covenants  to  settle.     See  Covenant. 

G. 

Game,  133—136 

Gaming,  166  and  n.,  182,  261 

Garnishee,  213 

General  lien,  59 
ship,  119 
average,  120 
legacy,  433 

Gift,  alienation  by,  64 — 68 

for  defrauding  creditors.     See  Fraudulent. 
of  personal  estate,  339,  344,  386 

Goods,  property  in,  1—4,  10,  12,  14,  23—27,   41—44,  49,  61,  70,  79 
85,  86,  329 
constructive  delivery  of,  66 
what  is  an  acceptance  of,  72,  74 
forfeiture  of,  9,  93,  94 
sale  of,  22  n.,  34  n.,  69—85,  508—517 
mortgage  of,  86—88,  101,  509,  535  ct  seq 
gift  of,  for  life,  in  law,  124,  337 

in  en[uity,  339 
insurance  of.  266 
stolen,  7—9,  14,  52,  508—512 
limitation  of  actions  for,  517 
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Goopwii.T,  of  a  Inisincss,  169,  334,  336 
Gr.ACE,  days  of,  182 
G 11  ANT  of  floods,  68 

GUAIIANTEE,  161,  209—212 

of  payment  of  composition,  220 

GUAKDIANS,  414 


H. 

Half  blood  claim  in  distrihution  equally  with  the  whole,  452,  453. 
455 
pay,  forfeiture  of,  by  bankrupt,  239 

HAWK8,  134 

HEiK-looms,  125,  383 

Heir,  action  on  contracts,  29  n. 

descent  to,  2,  122,  130,  268,  271,  452 

specialty  debts  in  which  he  is  bound,  198 — 200,  394 

Heirs,  word  inapplicable  to  personal  estate,  344 
remarks  on  descent  to  distant,  457 

Hereditamext.s,  personal,  6  n. 

High  Court  of  Justice,  25—27,  124,  138,  189 

Chancery   Division,   jurisdiction  of,   34  u., 

139,   189,   207,   273,  275,  276,  312.  364, 

367,  371,  427,  472,  479 
Probate,  Divorce,   and  Admiralty  Division, 

113,  139,  189,  414,  418,  420,  445,  501 
admiralty  jurisdiction,  112,  118 
bankruptcy  jurisdiction,  231,  234,  238   2.' 3 

257 
lunacy  jurisdiction,  273 
Hike  of  goods,  54 

Holder  of  a  bill  or  note,  32,  176,  180 

in  due  course,  181 
Housed,  sale  of,  511  • 

HoTCuroT,  clause  of,  in  settlements,  351 
form  of,  558 
advancements  to  be  brought  into,  on  intestacy,  452 

Hounds    134 
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House,  conveyance  of,  127,  265 
insurance  of,  263 

Husband,  covenant  to  settle  his  property,  91  n.,  223,  251,  374,  375 
of  executrix,  414,  502  n. 
no  duty  on  legacy  to,  431 
legal  rights  of,  459 

right  to  wife's  chattels  personal,  451,  460 — 462 
effects  on  intestacy,  451 
legal  choses  in  action,  463 — 465,  467 
equitable  choses  in  action,  463   465 — 467 
administrator  of  wife,  464,  485 
gifts  by,  to  wife  of  jewels  and  trinkets,  462 
effect  of  his  assignment,  467 

release,  469 
liabilities  at  common  law,  470 

for   wife's   contracts   and  debts,   461,   4(;4,   470, 

482—484,  488—499 
for  wife's  torts,  461,  470,  482—484,  488—494,  564 
to  maintain  wife,  496—499,  501 
fraud  on  his  marital  rights,  471 
authority  of,  to  wife,  to  dispose  of  personal  estate  by  will 

472 
wife's  liability  to  maintain,  482,  490 
fraudulent  investments  with  money  of  husband,  494 
questions  of  property  between  husband  and  wife,  495 
criminal  proceedings  by  and  against,  482,  490,  495 
desertion  of  wife  by,  490,  498,  499  n.,  500 
separation,  497—504,  506 
divorce,  500,  503 
restitution  of  conjugal  rights,  505 
usual  trusts  for,  in  settlement,  556,  557,  559 
See  also  Wife. 


I. 

Idiot,  92 

Illegality  of  contracts,  165—171 
Illegitimate  children,  gift  to,  438 
Illusory  appointments,  349 
Immorality,  agreement  void  for,  167 
Impeachment  of  waste,  132 

Importation,  infringing  copyright,  318,  323 

W.P.P.  Q    Q 


.■)})4  INDEX. 

iMi'itisoKMENTT  ofclel)tor  ill  execution,  18  u.,  192 — 195 
disability  of,  517 

Inoomk,  apportionment  of,  341 — 343 

Incorporation  of  joint  stock  companies,  280 — 28f» 

Incorporeal,  personal  property,  268 

Incumbent,  liability  of,  for  dilapidations,  144 

Indemnity  of  trustees,  369 

Indian  stock,  279 
patent   311 

government  notes,  424  n. 
unclaimed  dividends,  &c.,  526 

Indictment  for  larceny,  9 

Indorsement  of  sale  of  ship  on  certificate  of  registry,  108 — 112 
of  bills>nd  notes,  82,  119,  176—178.  315 

Infancy,  ratification  of  contract  made  during,  151,  159 
saving  of  disability  of,  517,  519—522 

Infant,  bailee,  53  n. 
trustee,  366 
executor,  414 

alienation  of  chattels  by,  92 
contracts,  150,  159 
cannot  be  a  bankrupt,  224 
stock  of,  273,  280  n. 
will  of,  408 
legacy  to,  432 
marriage  settlements  of,  478 

Inferior  courts  of  record,  98,  189 
judgments  of,  98 

Injunction,  jurisdiction  to  grant,  139 

restraining  creditors  from  suing'executor,  427 
no  cause  to  be  restrained  by,  427 

Injury,  actions  by  and  against  executors  in  respect  of,  30  n.,  141- 
145 

Innkeeper,  56,  58 

Inquiry  for  prior  assignments,  527 

Insolvency,  79,  257 — 259 

Inspbction,  committee  of.     See  Committee  of  Inspection. 


INDEX.  595 

Inspectoeship,  deed  of,  217,  219 

IvsuRANCE,  147,  260—267,  291,  343 
life,  166,  260—264,  529 

by  husband  and  wife,  263 

stamp  duties  on,  262  n.,  379 
fire,  264  , 

marine,  166,  265—267 

Interest,  legal  rate  of,  167 
maritime,  114 
onjndgment  debt,  190 
on  bond,  201 
on  debts,  208,  216 

on  debts  proved  in  bankruptcy,  244,  248 
on  bills  and  notes,  208 
appropriation  of  payments  towards,  216 
always  apportioned,  342 
on  legacies,  428 
limitation  of  actions  for  arrears  of,  520,  525 

International  protection  of  inventions,  311 
trade  mark,  332 
copyright,  321—324,  326 

Intestate's  estate,  administration  to,  443 — 450,  464,  485,  492 

small,  446 

stamps  on,  422—425,  449 
distribution  of,  3,  441,   442,   450 — 458,   4^>4.    485, 
492 
stamps  on,  455 
limitation  of  actions  for,  518 

Invention.    See  Patent. 

Investment  of  settled  funds,  270,  360 — 363,  555,  556 

consent  to  change,  361,  556 
of  funds  in  Court,  270 

in  joint  names  of  married  woman  and  others,  487 
fraudulent  investments  with  money  of  husband.   194 

Irrlakd,  98  n.,  305  n.,  424  n.,  495 

Issue,  appointment  to,  353 

form  of  power  of  appointment  amongst, 


Jkisam,  47  n. 

.Ikttison,  121 

Q   Q    2 
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Joint  j^rantoes  of  patent,  301,  307 

owners,  107,  117,  272,  274,  385     389,  462 

mortgagees,  389 

creditor,  biinkrnptcy  of,  390 

bond  or  covenant,  385,  387,  392 

or  several  obligees  or  covenantees,  387 

liability,  391—393,  519 

and  several  liability,  394 

of  partners,  396     402,  404 
bond  and  covenant,  394 
bequest,  no  lapse,  440 

Joi>;t  stock  companies,  280 — 295 

incorporation  of,  280 — 289 
Companies  Clauses  Act,  283 
inconvenience  of  unincorporated,  285 
banking,  286,  287  n. 

sale  of  shares  in,  293 
liability   of    shareholders   in,    281—288,    290, 

406 
registration  of,  286,  287,  289 
Companies  Acts,  1862,  &c..  287 
may  have  directors  with   unlimited  liability 

288 
powers  of  directors  of,  406 
memorandum  of  association,  288 
power  to  reduce  capital,  288  n. 
articles  of  association,  288 
register  of  members,  289 
shares  under  the  Companies  Acts,  289 — 293 

are  personal  estate,  289,  436  n.,  529 

transfer  of,  284,  289 

sale  of,  293 

settlement  of,  341 

title  to,  529—531 
scrip,  294 

debentures,  39,  295,  436  n.,  550 
liquidator,  291 
winding  up  of,  290 
contributories,  290 

Jui)i!i;'s  order,  195 — 197 

.TuiifiMENT,  effect  of,  on  goods,  96 — 98 
in  tort,  148 
creditors,  remedies  of,  18  n.,  96—100,  102,  192—197,  204, 

226,  276,  293,  401,  427 
debt,  18  n.,  96—100,   148,   190—197,    207   (a,    b),    226, 
244  n. 
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Judgment,  foreign,  191 

Scotch  and  Irish  judgments,  98 

removal  of  judgments  of  inferior  Courts,  98  n. 

debtor  summons,  227  n. 

charge  of,  on  stock,  276 

on  shares,  293 

on  partnership  property,  401 
against  joint  debtor,  392,  393  n.,  401 
by  consent,  195 
limitation  of  actions  for  money  secured  by,  518 

Judicial  Committee  of  Privy  Council,  298,  314 
separation.     See  Sepaiiation. 


Kin.     See  Next. 

KllfDRED,  degrees  of,  how  traced,  453 

remarks  on  descent  to  distant,  457 

King,  assignment  of  chose  in  action  by,  29,  30  n 

King's  Court,  4 


Land,  vesting  of  portions  charged  on,  356 

power  to  invest  trust  money  in  purchase  of,  362 
money  settled  as,  381 
proceeds  of  sale  of  settled,  381 
chattels  settled  to  go  with,  382 
warranty  on  sale  of,  31  n.,  34  n.,  122 

Lands  Clauses  Act.     See  8  &  9  Vict.  c.  18. 

Lapse  of  legacy,  440 

ARCENY,  appeal  of,  8 

indictment  for,  9 

Law  and  Equity  administered  in  the  same  Court,  139 

Lbaseholds,  included  in  chattels,  5,  20  n. 
disclaimer  of  bankrupt's,  238 
covenant  to  insure,  265 
bequest  of,  338,  411 
settled  to  go  with  freeholds,  384 
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Lk.\-.icholds,  liability  of  executor  for,  429 
succession  duty  on,  430 
descent  of,  450 

Lreman's  Act,  293  n. 

Legacies,  no  action  at  law  for  pecuniary,  34 
payment  of,  428—430 
interest  on,  428 
lef^acy  by  parent,  429 
duty,  430—432 

on  annuities,  431 

where  legacy  charged  on  real  estate,  431 

discharge  of  executor  from,  432 
specific,  414,  432 
demonstrative,  433 
general,  433 

for  valuable  consideration,  434 
in  lieu  of  dower,  434 
satisfaction  of  debts  by,  434 
satisfaction  of  portions  by,  435 
to  charities,  &c.     See  Bequest. 
ademption  of,  433,  435 
abatement  of,  434 
lapse  of,  440 
limitation  of  suits  for,  518,  520,  524 

IjiGAL  rights,  382 

I  hoses  in  action  of  wife,  463 — 465,  467 

Legatee,  residuary,  439 — 442 

Lessee,  right  to  fixtures,  127 — 130 
emblements,  132 
game,  134 

Letters  patent,  incorporation  of  companies  by,  281,  285,  286      .     , 
for  an  invention.     See  Patent. 

Levaim /acMts,  writ  of,  98 

LiAiiiLiTY,  limitation  of,  by  letters  patent,  281 

joint,  391—393 

joint  and  several,  894 
I  of  shareholders  in  joint  stock  company,  281—  288,  290,  406 

of  bankrupt,  246  n. 

of  partners  in  trade,  396—402,  404 

of  executor  carrying  on  trade,  401 

of  executor  for  debts,  401,  429,  432 
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Licence  to  kill  game,  134 
letter  of,  217,  219 
to  use  pateut,  308 

Lien,  57—62,  518 
how  lost,  61 
of  innkeepers,  58 
of  solicitors,  59—61 
of  vendor,  79—81,  83 
maritime,  113 — 116 
for  general  average,  121 
from  covenant  to  settle,  none,  374 

Life  insurance.     See  Insurance. 

no  estate  for,  in  personal  property  at  law,  43,  337 
bequest  of  term  for,  338 
interests  in  equity,  in  personalty,  339,  467 
right  of  tenant  for,  as  to  bonus,  341 

as  to  deeds,  125  and  n. 

as  to  fixtures,  129 

as  to  emblements,  132 
apportionment  of  income  of  tenant  for,  341 — 343 

LiGAN,  47,  n. 

LiMirATioN  of  absolute  interest  in  personal  estate,  345 
to  joint  owners,  386 

Limitations,  Statutes  of,  25,  164,  370  n.,  517 — 525 

revival  of  delit  barred  by,  159 
as  to  choses  in  action,  164,  517 — 525 
as  to  joint  debtors,  392,  395 
trustees  may  plead,  370,  525 
executors   or  administrators   not  bound  to 
plead,  523 

Limited  Liability  Act,  1855. ..286 
Liquidated  damages,  184—186 
Liquidator  of  joint  stock  company.  291 

Loan,  68 

to  trader,  207  (a,  b),  403,  494 
by  wife  to  husband,  494 

London  Court  of  Bankruptcy,  188,  189 
custom  of,  223,  407,  454 

Lord  of  manor,  right  to  kill  game,  135 

to  grant  probate.  419 
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Lords,  House  of,  a  superior  court  ot  record,  189 

Lost  goods,  16,  47,  52 

Lunatic,  92,  151,  273,  280  n.,  367 
disability  of,  517,  519—522 

M. 

Machinery,  128—130,  539 

Maintenance,  crime  of,  34,  146,  168 

of  children,  provisions  for,  357—360,  429   482,  4 

Maker  of  promissory  note,  32 

Malins'  Act,  469 

Manufactueed  goods,  property  in,  24,  46  n. 

Manufactures,  patent  for  new,  299 

copyright  in   designs   for    articles   ol   manufacture, 
325—327 

Maps,  copyright  in,  319 

Marine  insurance.     See  Insurance. 

MARiNERs'*wages,  114.     And  see  Seamen. 

Marines,  wills  of,  and  administration  to,  410,  422  n. 

Marital  rights,  fraud  on  husband's,  471 

Maritime  law,  112 

lien,  113—116 
interest,  114 

Market  overt, "purchase  of  chattels  in,  8,  9  n.,  14,  51 

Marks,  trade,  327—332 

warranty  as  to,  517 

Marriage,  a  valuable  consideration,  158,  375 
restraints  on,  168 
settlement.     See  Settlement. 
dissolution  of,  500,  503 

Married  Women's  Property  Acts.     See  Wife. 
Married  woman.     See  Wife. 
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Master,  ship's,  wages  and  disbursements  of,  114 
bottomry  bond  given  b}^  115,  120 
sale  of  ship  by,  115 
of  cargo  by,  120 

Matkimonial  causes,  Court  for,  188,  499—505 
JTedical  practitioners,  unqualified,  16(3 

Memorandum  in  writing,  what  is,  76,  163 
of  company,  288 

ilESNE  process,  17 

Metropolitan  stock,  279,  526 

iliNOE,  will  of,  now  invalid,  408.     See  Infant. 

J\risTAKE  and  Misrepresentation,  171 

Mixed  actions,  4,  17 

Models,  copyright  in,  320 

Money,  settled  as  land,  381 

wife's,  charged  on  real  estate,  469 

title  to,  511 

limitation  of  action  for  money  secured  by  bond,  5 

Monopolies,  Statute  of,  296 

Mortgage  of  goods,  86—88,  101,  509,  535  e  seq. 
of  ships,  110—112,  119 
limitation  of  action  for  money  secured  by,  518,  52 

Mortgagee,  lunatic,  274 

]\Iot!TIS  causa,  donatio,  412 

Mortmain  Acts,  436—438 

itOTHEE,  right  of,  under  Statute  of  Distributions,  452 

Municipal  stock,  279 

Musical  compositions,  copyright  in,  315,  324  u. 

Naturalisation  Act,  1870,    2,  107 

Navy,  wills  and  administration  to  seamen  in  the,  409,  410 
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Necessaries  supplied  to  ship,  114,  and  n. 
infant,  150 
lunatic,  151  n. 
luishand  bound  to  supply  his  wife  with,  496 — 499 

Negotiable  instruments,  23—25,  119,  175,  178,  294,  511,  513  n. 
See  Bills  of  Exchange  ;  Promissoky  Notes. 

Nki'hews,  api)ointnient  to,  352 

Newspaper  articles,  copyright  in,  315 

Next  of  Kin,  right  of,  to  administration,  442 

to  intestate's  effects,  445,  453,  457 
how  traced,  453 

Note  of  a  contract,  what  is,  76,  163 

Notes.     See  Promissory  Notes. 

Notice  to  debtor  on  assigning  the  debt,  35 — 38,  526 — 531 
to  pay  judgment  debt,  226 
of  assignment  of  life  policies,  263,  529 
to  creditors,  227 
of  dishonour,  179 
iu  lieu  of  distringas,  275,  292 
by  executors,  429,  432 
to  one  partner,  notice  to  all,  405,  406 
to  trustees  on  assigning  stock,  526 

Novation,  31 

Nullity  of  marriage,  499 

Nuncupative  will,  408,  409 


0. 

Objects  of  a  contract  lawful  or  unlawful,  165 — 171 

Obligation,  137,  149,  157  n. 

Occupancy,  47,  508 

Offer,  acceptance  of,  152 

Officer,  bankrupt,  239 

distribution  of  effects  of,  422  n. 

Official  assignees,  235  n. 

Official  Receiver,  in  bankruptcy,  100,  103,  231,  235 


INDEX.  603 

Order,  garnisliee,  213 

charging,  276,  280,  293,  401 
vesting,  366 

to  transfer  stock,  &c.,  367 
receiving,  194,  229—232,  398 
administration,  426 — 428 
protection,  502 
separation,  503 

OiiDER  and  disposition,  goods  in,  of  bankrupt,  24  n.,  100,  215,  223, 
237,  294,  399,  536,  542 
choses  in  action  in,   of  bankrupt,  237,  527, 
529 

OvERSEEK,  debt  to  parish,  207  (a,  p.) 

Outlawry,  20  u.,  94,  and  n.,  146,  227 

0^v^fER.SHIP  of  personal  property,   2,  10,  14,  23,  41—44,  49,  70,    5, 
86,  329 
acquisition  of,  45 
reputed,   24   n.,   100,   215,  223,  237,  294,  399,  527,  529, 

536,  544 
joint,  107,  117,  272,  274,  385-389,  440,  462 
in  common,  389—391,  440 


Paintings,  copyright  in,  321 

Palatine  Courts,  superior  Courts  of  record,  188 

Paraphernalia,  462 

Parish,  debts  to,  207  (a,  b) 

Parliament,  the  Supreme  Court,  188 

bankruptcy  of  member  of,  224 

Parol  assignment  of  chose  in  action,  35  n. 
of  chattels,  73,  87 
will  of  personal  estate,  408,  409 

Particular  lien,  58 

average,  121 

Partners,  dormant,  396,  399 
deceased,  396,  400 
ostensible,  400 
retiring,  400 
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Partners,  who  are  liable  as,  402 — 404 
survivorsliij)  between,  388 
agency  between,  404 
liability  of,  396—402,  404 
bankruptcy  of,  397 
participation  in  profits,  402 — 404 
notice  to  one  notice  to  all,  405 

Patent,  40,  296—312 

grant  of,  296,  301,  302 

duration  of,  297 

stamps  on,  298  n. 

publication  of,  299 

invention,  297,  299—301 

exhibition  of  an  invention,  300 

foreign  inventions,  301,  and  n. 

legal  personal  representative  of  an  inventor,  302 

application  for,  303 — 307 

office,  303,  310,  325,  330 

specification,  303 — 307 

provisional  protection,  305 

disclaimer,  306  n. ,  307 

vesting  of,  in  more  than  twelve  persons,  307 

licence  to  use,  308 

assignment  of,  309 

register  of,  308—310 

improvements  in  instruments  or  munitions  of  war,  311 

Scotch  and  Irish,  305  n. 

internatiojial  protection  of  inventions,  311 

colonies  and  India,  311 

infringement  of,  306—309,  311 

revocation  of,  312 

threats  of  legal  proceedings,  312 

tenants  in  common  of,  390 

form  of  letters  patent,  551 

Pawn.     See  Pledgk. 

goods  unlawfully  pawnad,  509  n. 

Payee,  174 

Payment  of  debts,  209,  215—217,  220,  222,  393  n.,  395,  518—521 

appropriation  of  payments,  216 

by  executor,  102,  191,  198,  203,  207  (a),  425,  523 

by  administrator,  207  and  Table 

charge  of  real  estate  for.     See  Keal 
of  bill  of  exchange,  177 
into  Court,  372 
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Penalty,  184—186,  201 

limitation  of  actions  for,  522 

Pendente  lifp,  administrator,  448 

assignment  of  subject  of  suit,  147 

Pension,  forfeiture  of,  by  bankrupt,  240 

Periodicai.  works,  copyright  in,  314 

Perpetuities,  347,  383 

in  exercise  of  powers,  354 

Person,  actions  for  injuries  to,  141 

Personal  actions,  4,  6—27,  140,  183  and  n.,  522 
things,  5,  20  n.,  27 
annuity,  268,  269 
property,  1—6,  41,  337,  410 

included  in  a  bill  of  sale,  537 — 539 
capacity,  92—94,  408 

Personalty,  5,  436 

Petition  in  bankruptcy,  226,  229 —  31 

Photographs,  copyright  in,  321 

Pious  uses,  443 

Plans,  copyright  in,  319 

Pledge  of  goods,  54,  86  n.,  88,  119  n.,  509,  514 

Policy  of  insurance,  147,  166,  260—267,  291,  343,  379,  529 

Poor  intestates,  446 

Portions,  appointment  of,  349 

vesting  of,  charged  on  land,  356 
satisfaction  of,  by  legacies,  435 
brought  into  hotchpot,  351,  452 

Possession  of  goods,  ]0  and  n.,  44—53,  57,  61,  79,  81,  86,  508—517, 
537  n. 
actions  to  recover,  6 — 16 
constructive,  M,  67 
delivery  of,  upon  gift,  63 — 68 
by  reputed  owner.     See  Ownership. 
apparent,  536,  539 
of  ship,  admiralty  jurisdiction  to  give,  116,  117 
choses  in.     See  Choses  in  Possession. 

Possibility,  338 
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Power  of  attorney,  33,  196,  271 

PowEKS  of  appointment,  347 — 357 

of  bankrupt,  237,  348.     See  Appointment. 
in  settlement,  357—368,  555  ct  seq. 
release  of,  470 

Peefeeence,  fraudulent,  104,  225,  252 

Presentment  of  bills,  179 

Peimogeniture,  remarks  on,  456 

Prints,  copyright  in,  319 

Priority  of  debts.     See  Debt. 

Probate,  Court  of,  188,  418,  445 
of  wills,  418—422 
acts  of  executor  before,  418 
in  ecclesiastical  courts,  418 — 420 
in  principal  registry,  420 
in  district  registry,  420 
in  county  courts,  422 
affecting  property  out  of  England,  424 
evidence  required  on,  420 
in  common  form,  421 
per  testes,  421 
stamp  duties  on,  422 — 425 
of  wills  of  soldiers  and  seamen,  422  n. 

Pkocsdure,  18  n.,  20,  195,  421  u.,  428 

Process  in  real  and  personal  actions,  17—19,  193—195,  250  n.   And 

see  Execution. 
of  contempt  in  chancery,  19  n. 
171  rem,  in  admiralty  actions,  113 
arrest  on  mesne,  18  ii.,  193 — 195 

Profits  of  partnership,  participation  in,  402—404 

Promise,  what  enforceable,  154,  157 — 159 

Promissory  notes,  23—25,  33,  40,  173—182 

not  preferred  in  administration,  203 
carry  interest,  208 

Proof  of  debts  in  bankruptcy,  247,  398 

Property,  real  and  personal,  1 — 6,  41,  337,  410 
in  British  ship,  107 
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Fropekty  in  goods,  1—4,  10,  12,  14,  23—29,  41—44,  49,  61,  70,  79, 
85,  86,  329 
in  a  chose  in  action,  137 

Pkotection  order,  502 

Protest  of  a  bill,  179 

Public  policy,  agreements  contrary  to,  167 

Publication  of  an  invention,  299,  331 

Purchase  of  land,  investment  of  settled  funds  in,  362 

PuRCHASEK,  protection  of,  in  bankruptcy,  249,  251,  255 
from  bailee,  22  n. 
from  trustee,  26 
from  vendor  with  voidable  title,  78,  80,  82,  85 

97,  512 
from  executor,  425 
subsequent  to  voluntary  settlement,  378 


Q 
Quality,  warranty  of,  516 
Queen's  Bench  Division,  139,  184,  189 

R. 

Rack  rent,  tenant  at,  132 

Rasure  of  deeds,  155 

Rates  and  taxes,  207  (a,  b),  550 

Heal  actions,  4,  17 
things,  5,  20  n. 
property,  1—6,  41,  337,  411 
estate,  charge  of  debts  on,  198,  244  n.,  523—525 

widow's  charge  on,  451 

wife's  charge  on,  469 

limitation  of  actions  against,  518,  520.  523 — 525 

Realty,  5 

Receipt  of  goods,  what  is,  74 
of  trustees,  364 

by  surviving  joint  owner,  when  good,  389 
by  one  executor,  a  good  discharge,  415,  418 
by  executor  on  sale,  a  good  discharge,  425 
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Receivek,  interim,  in  bankruptcy,  232 

official.     See  Official  Rkcriveb. 

Rkceiving  order,  194,  229—232,  398 

Recogxizance,  197,  207  (a) 

limitation  of  actions  on,  519 

Kecoud,  debts  of,  188,  190,  197,  207  (a) 
courts  of,  188 

REaiSTKAR  of  County  Court,  13  n.,  446,  549 

Registration  of  bill  of  sale,  69,  77,  87,  89,  536,  537,  541—544,  547, 
548      • 
ships,  106—112 

certificate  of,  108 
transfers  of  ships,  109 
judgment  debts,  96,  98  n.,  191 
deeds  of  arrangement,  218  and  n. 
joint  stock  companies,  286,  287,  289 
shares,  284,  289 
patents,  308—310 
copyrights,  317—319,  325 
scLiljitures,  320  n. 
designs,  326 
trade  marks,  329—332 

Registries  of  wills,  418—420,  450 

Keimbursemext  of  trustees,  369 

Release  by  one  joint  obligee  bars  all,  385 

of  one  joint  debtor  discharges  all,  392 

of  one  joint  and  several  debtor,  395 

by  husband  and  wife  of  her  property,  469,  470 

Ki'.NT,  arrears  of,  96  n.,  198,  465,  520,  525 

distress  for,  13,  62,  95,  207  n.,  207  (a),  465 

in  bankruptcy,  207  (r),  245 
proof  in  case  of  rent,  245 
apportionment  of,  342 
limitation  of  actions  for,  519,  520,  524 

Renunciation  of  office  of  executor,  416 

Replevin,  action  of,  12,  19 

limitation  of  action  of,  517 

Representation  of  parents,  451—453 

Reputation,  actions*  for  injuries  to,  141,  522 
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Keputed  ownership.     See  Ownership. 

of  cliose  in  action,  215,  527 

Re-sale,  vendor's  right  of,  83 

Residuaey  bequests,  430,  435,  439 — 442 

estate,  form  of  assignment  of,  555 

Residue,  former  right  of  executors  to,  441 
right  of  next  of  kin  to,  442 

Res  Nullius,  46 

Respondentia,  120 

Restitution  of  conjugal  rights,  505 

Restraint,  admiralty  action  of,  117 
of  trade,  contract  in,  168 
on  accumulation,  347 
of  marriage,  168 

on  anticipation,  370  n.,  371  n.,  374—476,  486,  489—491, 
501  u.,  561 

Retainer  by  executor  of  his  own  debt,  207  (a,  b),  417 

by  administrator  of  his  own  debt,  207  (a,  b),  447 

Re-taking,  right  of  peaceable,  14,  25,  52 

Rn;vERSiONARY  property  of  wife,  372,  467 — 470,  484  n. 

Reviews,  copyright  in,  314 

Revocation  of  patent,  312 

of  settlement,  377 
of  a  will,  410 


S. 


Sr.  Leonards'  Act,  Lord.     See  Stat.  22  &  23  Vior.  c.  35 

Salary,  due  from  bankrupt,  207  (b) 
of  bankrupt,  239,  256 

Sale  of  goods,  69—85,  508—517 

in  market  overt,  8,  9  u.,  14,  510 
by  factor  or  agent,  22  n.,  79—82,  514 
warranty  on,  34  n.,  514 — 517 
of  stock  and  shares,  272,  293 
of  ships,  110,  112,  113,  115 
of  lands,  conversion  by  direction  for,  362,  381 
by  the  Court,  99,  113 
W.P.P.  R   R 
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Salvage,  59,  113 

Satisfaction  of  debts  by  legacies,  434 

portions  by  legacies,  435 
bill  of  sale,  entry  of,  544 

Schedule  to  bill  of  sale,  545 

SciTLE/acias  to  revive  a  judgment,  196  n. 

Scotch  judgment,  registration  of,  98  n. 

law  as  to  ship's  necessaries,  114  n. 
patent,  305  n. 
probate,  424  n. 

Scrip  of; loans  to  foreign  government,  294 
certificates,  294 

Sculptures,  copyright  in,  320 

Sealed  writings,  153 

Seamen,  wages  of,  114,  410 
wills  of,  409 
probate  of  wills  of,  422  n. 

Secured  creditor.     See  Creditor. 

Securities  for  money  won  at  play,  182 

stock  exchange  negotial)lc,  39,  294 
stolen,  511 

And  see  Negotiarle. 

Seizure  of  chattels  under  bill  of  sale,  546,  549 

Separate  use.     See  Wife. 

Separation  of  husband  and  wife,  497—499,  506 
judicial,  500—504 

Sequestration  of  benefice,  239 

writ  of,  335  n.,  442  n. 

Set-off  in  bankruptcy,  247 

against  company,  289  n. 

Settlement  of  personal  property,  337  et  scq. 

voluntary,  104,  223,  251,  258,  375—378 
covenant  for,  of  wife's  future  property,   372,  479,   435, 
559 
of  husband's  propertj',  91  n.,  223,  251,  374, 
375 
for  settlor's  own  benefit  revocable,  377 
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Settlement,  marriage,  89,  251,  372—375,  476—480,  485,  491 
form  of,  554 
custody  of  deeds  of,  125  and  n. 
exercise  of  power  given  by,  355 
stamps  on,  378—381 
of  money  as  land,  381 
of  chattels  personal  to  go  with  land,  382 
of  leaseholds  to  go  with  freeholds,  384 
by  infants,  478 

wife's  equity  to  a,  465—467,  470 
power  of  Divorce  Court  over,  504,  505 

Sea'eral,  bond  or  covenant,  387,  394 

Shares,  in  joint-stock  companies,  39,  280 — 295,  436  u. 

liability  of  shareholders,  281-288, 
406 

under  Companies  Acts,  289—293 

transfer  of,  284,  289 

share  warrants,  290 

sale  of,  293 

order  charging,  293 

distringas  on,  292 

of  bankrupt,  239 

interest  of  married  woman  in,  481, 
487,  492 

title  to,  529—531 
Shelley's  case,  rule  in,  345 

Sheriff,  13  ami  n.,  96,  213,  250,  510,  536,  541 

Shiks,  106—121 

British,  106 

registration  of  owners  of,  106 — 112 

certilicate  of  registrj',  108 

of  sale  or  mortgage,  112 
transferor,  109,  112 
mortgage  of,  110—112,  119 
insurance  of,  265 — 267 
sale  of,  by  master,  115 
claims  against,  enforceable  under  admiralty  jurisdiction,  112 — 

115 
possession  of,  admiralty  jurisdiction  to  give,  116,  117 
stamp  duty,  112 
general  ship,  119 

Shipowner's  liability  for  damage  caused  by  ship,  113 

Shops  in  the  city  of  London  are  market  overt,  511 

R  R   2 
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Signature  to  contracts,  73,  76,  163 
of  drawee  of  bill,  174 

SiMPLK  contracts.     See  Contracts. 
contract  debts,  95,  149,  203 

limitation  of  action  for,  521 

Sisters,  right  of,  under  Statute  of  Distributions,  452 

Soldiers,  wills  of,  409 

probate  of  wills  of,  422  n. 

Solicitor,  assignment  of  subject  of  suit  to,  147 
lien  of,  59—61 
trustee,  368 

Special  contracts,  153—155 

manager  in  bankruptcy,  232 

Specialty  debts,  198—202 

limitation  of  actions  for,  519,  521 

Specific  delivery  up  of  chattel,  7 — 22 

in  equity,  19  n. 
performance  of  contract,  89,  91,  and  n. 
legacy,  414,  432 

Specification  of  patent,  303 — 307 

Specificationem,  -per,  24,  46  n. 

Stamp  duty,  none  on  agreement  for  sale  of  goods,  76  n. 

assignment  of  copyright,  318 

transfer  of  ships,  112 
on  agreements,  160  n. 

appointment  of  new  trustees,  366  n. 
assignment  of  chose  in  action,  38  n. 
bills  and  notes,  182  n. 
bonds,  202  n. 
charter  parties,  118  n. 

contract  notes  and  mortgages  of  stock,  273  n. 
legacies,  430-432 

letters  of  administration,  422 — 425,  449 
letters  patent,  298  n. 
policies  of  life  insurance,  262  n.,  379 
marine  insurance,  266  n. 
probate,  422 — 425 
residuary  bequests,  430 
settlements,  378 — 381 
shares  of  intestates'  estates,  455 
warrants  of  attornej',  196  n. 


INDEX.  613 

STANNArjES,  207  (b),  288 

Statute  of  Frauds.     Stat.  29  Car.  II.  c.  3. 

Statutes  merchant  and  staple,  197,  207  (a) 

Stay  of  proceedings  against  debtor,  231,  232 
in  an  action,  427 

Step-mother,  of  intestate,  452 

Stock  in  the  funds,  38,  40,  269—278 

Indian,  Colonial  and  Municipal,  279,  526 

transfer  of,  271—280,  378  n. 

contract  for  sale  of,  272 

certificates,  272 

of  bankrupt,  239 

in  name  of  trustee,  272,  366 

of  infants,  lunatics  and  idiots,  273,  280  n. 

distringas  on,  274 

notice  in  lieu  of,  275 
charge  of  judgment  on,  276 
transmission  of,  by  will,  277 

interest  of  married  woman  in  stocks,  481,  487,  492 
unclaimed  dividends  on,  525 
notice  to  trustee  on  assignment  of,  526 

Stolen-  t^oods,  sale  of,  8,  9  n.,  14,  508—512 

recovery  of,  7—9,  14,  52,  508—512 

Stof  order,  528 

Stoppage  hi  transitu,  81 

Subrogation,  assignment  of  tort  by,  147 

Succession  Duty,  380,  386,  430 

Summons,  writ  of,  18  n.,  20,  401 

originating,  371,  427  n.,  428,  495 
debtor,  192  n.,  227  n. 

Superior  courts  of  record,  188 

Supreme  Court  of  Judicature,  189 

Sureties,  209-212,  519  n. 

Surveyor  of  dilapidations,  145 

Survivorship  amongst  joint  owners,  385,  387,  388 
none  in  equity  of  joint  securities,  389 
none  amongst  owners  in  common,  391 
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SuRVivon,siiu>  amongst  joint  debtors,  393 

as  to  joint  and  several  debtors,  395 
between  partners,  396 
between  husband  and  wife,  464,  467 
of  office  of  executor,  416 


T. 

Tail,  estate,  none  in  personal  property,  344,  383 

Talfourd's  Act.     See  5  &  6  Vict.  c.  45. 

Taxes,  207  (a,  b),  550 

Tenant  without  impeachment  for  waste,  132 
for  years,  for  life.     See  Lessee,  Life 
joint,  in  common.     See  Ownership. 
at  will,  at  rack  rent,  132 

Tender,  legal,  217  and  n. 

Tentkhden,  Lord,  his  Act.     See  Statute— 9  Geo.  IV.  c.  14. 

Testa  JiKNTARY  alienation,  growth  of  right  of.     See  Will. 
expenses,  priority  of  payment,  258,  425,  446 

Theft,  action  of,  7 

Things,  real  or  personal,  5,  20  n.,  27 

in  possession  or  in  action,  27—41,  and  see  Chose. 

Timber,  131—133 

Title,  508—533 

to  chattels  personal,  77,  508—517 

to  ships,  116 

to  stolen  goods,  508 — 512 

to  horses  stolen,  511 

to  money  and  negotiable  securities,  511 

under  factors  and  agents,  22,  80,  82,  514 

warranty  of,  31  n.,  34  n.,  514—516 

to  choses  in  action,  517 — 531 

to  unclaimed  dividends,  525 

to  shares,  529—531 

under  Statutes  of  Limitation,  517—525 

through  deeds,  wills,  &c.,  531 

abstract  of,  531 

covenants  for,  532 

comparison  of,  to  real  and  personal  estate,  532 
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Title  deeds,  122—125,  531,  532 

solicitor's  lien  on,  59 — 61 
alteration  of,  &c.,  155 

Tombstone,  126 

Tort,  personal  nature  of  right  to  sue  and  liability  for,  4,  137 
action  for,  140—148 
death  of  part}',  140 — 145 
assignment  of,  145 — 148 
wife's,  461,  470,  482—484,  488—494,  564 

Towage,  116 

Trade,  contracts  in  restraint  of,  168 
fixtures,  128,  539 
liability  of  partners  in.     See  Partners. 

of  executor  carrying  on,  401 
customs  of,  101,  119,  179 

Trade  Marks,  327—332,  517 

Trade  Names,  332,  334,  517 

Trader,  within  the  bankrupt  laws,  218,  222—224,  488 
loan  to,  207  (a,  b),  403,  494 

Trade  Unions,  170  n. 

Transfer  of  stock,  271—288,  482,  487,  492 

of  shares,  284,  289,  482,  487,  492,  529 
of  causes,  428 

Translation,  copyright  in,  323 

Treasure  trove,  47  n. 

Trespass,  action  of,  12  and  n.,  16  n.,  517 

on  the  case,  16  n. ,  156,  517 
de  bonis  asportatis,  12 

Trover  and  conversion,  16 — 18,  49 — 51,  522 

Trust,  of  chattels,  25—27,  64,  88,  91 

though  voluntary,  enforced  in  equity,  64 
none  entered  on  ship's  register,  107 

in  bank  books,  271 

in  register  of  members  of  company,  292 
settlements  by  means  of,  340 

for  payment  of  creditors,  217—219,  225,  234.  377,  523—525 
for  wife's  separate  use,  92,  374,  463,  472 — 476 
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Ti;usT  for  sale,  362,  561 

how  affected  by  the  Statute  of  Limitations,  523—525 
form  of,  in  marriage  settlement,  555  ct  scq. 

Trustee  Act,  1893.     See  56  &  57  Vict.  c.  53. 

Tur.STEE  in  bankruptcy,  powers  of,  100,  103,  145,  172,  215,  2d5  el  scq., 
249,  255,  280,  294,  335,  442,  527,  541 
possession  of,  238 
relation  back  of  title  of,  248—250 
accounts  of,  242 
what  actions  j)ass  to,  145 

Trustee,  interest  of,  sufficient  to  support  lite  insurance,  262 
investment  of  trust  money,  270,  360 — 363 
application  of  income  for  maintenance,  357 — 360 
transfer  of  stock  in  name  of,  272 
receipt  of,  364 

appointment  of  new,  364,  563 
retirement  of,  365 
vesting  trust  property  in  new  or  continuing,  273,  365—367 

of  bankrupt,  236 

of  lunatic,  274 
costs  of,  368 

liability  of,  368—371,  523—525 
indemnity  and  reimbursement  of,  369 
limitation  of  actions  against,  370,  524 
application  to  and  payment  into  court  by,  371 
trustees  made  joint  owners,  386 
solicitor,  368 
married  woman,  492 

notice  to,  on  assignment  of  chose  in  action,  526 — 528 
inquiry  of,  as  to  prior  assignments  of  clioses  in  action,  527 
clauses  in  settlement,  forms  of,  563 


U. 

Undischarged  bankrupt,  254,  256 

Undue  influence,  171 

Unlawful  contracts,  165—171 

Use,  conveyance  by  way  of  124,  340 
gift  of,  339 

Usury  laws,  167,  208 
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V. 

Veqetablb  chattels,  131 

Vendor's  lien,  79—81,  83 

right  of  re-sale,  83 

Verdict,  effect  of,  148  n. 

Vested  interests,  344 

the  Courts  lean  to,  356 

giving,  to  children  by  settlement,  355,  356,  386 

Vesting  trust  property  in  new  or  continuing  trustees,  273,  365—367 
of  shares  of  joint  owners,  386 

ViLLENAGE,  4 

Voidable  title.     See  Purchaser. 

Voluntary  trust  enforced,  64 

conveyance  of  lunatic,  93 
bonds  and  covenants,  203,  207  (a) 
settlement,  104,  223,  251,  258,  375—378 
stamp  duty  on,  378 — 381 


W. 

Wager  of  law,  17  n. 
Wagers,  166,  andn.,  182 

Wages,  mariners'  and  master's,  114,  410 

servants',  &c.,  on  bankruptcy,  207  (u),  244 

Waifs,  47  n. 

Wales,  custom  of,  407,  454 

War,  instruments  or  munitions  of,  improvements  in,  oil 

Warrant  of  attorney,  195—197 

Warranty,  by  feoffor,  31  n.,  34  n.,  122 

on  sale  of  goods,  34  n.,  514 — 517 
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Waste,  tenant  without  impeachment  of,  132 

being  impleaded  of,  133 
by  incumbent,  144 

WiDOAV,  usually  preferred  in  grant  of  administratiom,  445 

her  share  on  her  husband's  intestacy,  3,  442,  450 — 452 

Wife,  alienation  of  chattels  by,  92 

alienation  against,  407,  460,  462 

life  insurance  by,  263 

powers  given  to,  349 

covenant  to  settle  her  future  property,  372,  376,  479,  485,  559 

voluntary  settlement  by,  376 

bankrupt,  223,  488 

trustee,  492,  502,  n. 

agent  of  husband,  495 — 499 

executrix,  414,  492,  502  n. 

no  duty  on  legacy  to,  431 

a,  feme  covert,  460 

chattels  personal  belonged  to  her  husband,  451,  460 — 462 

paraphernalia,  462 

legal  choses  in  action,  463 — 465,  467 

equitable  choses  in  action,  463,  465 — 467 

equity  to  a  settlement,  465 — 467,  470 

disposition  of  her  reversionary  interests,  372,    467 — 470,  484  n. 

actions  by  and  against,  461,  470,  482—484,  488—495 

contracts  of,  151,   461,  464,  470,  476,  482—484,   488—499,  506 

debts,  461,  464,  470,482—484,  488—496 

torts,  461,  470,  482—484,  488—494,  564 

maintenance,  496 — 499,  501 

will  of,  472,  484,  485  n.,  492 

separate  estate  in  equity,  92,  374,  463,  472 — 476 

restraint  on  her  anticipation,  370  n.,  371  n.,   474 — 476,    486, 

489—491,  501  n.,  561 
general  engagements  binding  separate  estate,  476 
jiosition  under  Married  Women's  Property  Act,  1870,   480 — 484 

1882,  AMetseq. 
liability  to  maintain  husband  and  children,  482,  490 
criminal  proceedings  by  and  against,  482,  490,  495 
loans  to  husband,  494 

deserted  by  husband,  490,  498,  499  n.,  500 
separation,  497 — 504,  506 
alimony,  501 
protection  order,  502 
divorce,  500,  503 
restitution  of  conjugal  rights,  505 
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WrFK,  form  of  trust  as  to  fund  settled  by,  in  marriage  settlement,  556, 
557,  559.     See  also  Husband. 

Will,  tenant  at,  132 

AViLL,  capacity  to  make,  408 
nuncupative,  408,  409 
of  chattels,  2,  407  ct  se(/. 
of  stock,  277 
iu  exercise  of  power,  349 
attestation  of,  408,  420 
revocation  of,  410 

ownership  in  common  created  by,  391 
domicile  of  testator,  411 
executor  of.     See  Executoi;. 
probate  of,  418—425 
of  wife,  472,  484,  485  n.,  492 

Winding-up  of  company,  289—292 

Withernam,  20  n. 

Witnesses  to  power  of  attorney,  196,  n. 
to  a  will,  408 

husband  and  wife  as,  490  n.,  495 
to  a  bill  of  sale,  548 

"WuECK,  47  n. 

Whit  of  cajnas  ad  satisfaciendum,  192 
distringas,  274  n. 
elegit,  98 
fieri  facias,  96 
levari  facias,  98 
scire  facias,  196  n. 
sequestration,  335  n.,  442  n. 
summons,  18  u.,  20,  371,  401,  427  n.,  428,  495 

WnrriNG,  contracts  required  to  be  in,  73,  76,  160—164 
consideration  required  to  be  in,  76,  161 
on  assignment  of  legal  chose  in  action,  37 
not  re(juired  for  gift  of  chattels,  63 
required  for  assignment  of  trust,  89 

acknowledgment  of  barred  debt,  159 

marine  insurance,  266 

transfer  of  shares,  289,  293 
assignment  of  copyright  by,  318 
sealed,  153 

WitONO.     See  ToKT. 
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Year,  agreement  not  to  be  performed  within  a,  78 
ol  executor,  428 
of  administrator,  447 

York,  custom  of  province  of,  407,  454 
probate  in  province  of,  419 


THE  END. 
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SWEET    k    MAXWELL,    LIMITED— LAW    BOOKS. 


Deeds. — Rules  for  the  Interpretation  oT 
Deeds.  With  a  Glossary.  By  Sir  H.  W. 
Elphinstone,m.a.,R.  E.NoinoN,i-L.n., 
B.A.,  and  J.  W.  Clark,  m.a.  25,s.  188.5. 
Desigrns. — Edmunds  k  Slade  on  Copy- 
right and  Designs.  Beins  a  Complete 
Treatise  on  the  Law  and  Pr.ictice  in  the 
Courts  and  at  the  Patent  Office.  By 
Lewis  Edmunds,  D.Sc.,  and  W.  Mar- 
cus-Slade.  In  Preparation. 

Digest. — Fisher's  Cominon  Law  Digest 
from  1756  to  1883  inclusive.  By  John 
Mews,  C.  M.  Chapman,  H.  H.  W.  Si-ak- 
HAM,  and  A.  H.  Todd.  In  7  vols.  12^.  12.f. 
Reduced  to  5/.  5s.  net.  Annual  continua- 
tion. 15s.  each. 
Mews'  Consolidated  Digest,  1884-88. 
U.  lls.Gd.    Reduced  to  15s.  1889. 

A  Digest  of  Cases,  Overruled,  Sec  in  the 
English  Courts  from  the  vear  1756  to  1886 
inclusive.  By  C.  W.  M.  Dale,  and  R.  C. 
Lkhmann.  In  1  Vol.  50.?.  Reduced  to 
1/.  5s.  1837. 

Divorce. — Browne  i:  Powles'  Law  and 
Practice  in  Divorce  and  Matrimonial 
Causes ;  with  the  Statutes,  Rulee,  Fees  and 
Forms.    5th  Ed.     26s.  1880. 

Easements. ^-GrALE  on  Easements,  fitli 
Edition.     ByG.  Cave.     26s.  1888. 

Elections.  —  Jelf's  Corrupt  Practices 
Act.  A  Treatise  on  Corrupt  Practices  at 
Elections.  By  E.  A.  Jelf.  5s.  1894. 
Equity. — A  Practical  Compendium  of 
Equity.  2nd  Edit.  By  W.  W.  Watson, 
and  B.  P.  Neuman.  2Vo1s.  60s.  1888. 
Chittv's  Eqnitv  Index.  4th  Edit.  By  H. 
E.  HiKST.  9  Vols.  12/.  12s.  Reduced  to 
5/.  5s. 

***  The  Vols,  can  be  had  separately. 
White    &   Tudor's  Selection   of  Leading 
Cases  in  Equity,  with  Notes.    6th  Edition. 
2  vols.     iL  4*.  1886. 

Evidence.— Taylor's  (Pitt)  Treatise  on 
the  Law  of  Evidence,  as  administered  in 
England  and  Ireland.  By  His  Honour 
Judge  Pitt-Taylor.  8thEd.  In  2  vols. 
31.  15s.  1885. 

Best's  Principles  of  Evidence.  With  F,le- 
mentary  Rules  for  conducting  the  Exa- 
mination and  Cross-Examination  of 
Witnesses.  8th  Edit.  By  J.  M.  Lely. 
With  Notes  to  American  and  Canadian 
Cases  by  C.  F.  Chambeklayne,  of  the 
Boston  i3ar.     30s.  1893. 

Executors. — Williams' (Sir  E.V.)  Trea- 
tise on  the  Law  of  Executors  and  Adminis- 
trators.    9t1i  Edition.     3/.  16v.  1893. 

Fraud    and    Mistake.  —  A    Treatise 

on  the  Law  of  Fraud  and  Mistake  as 
administered  in  Courts  of  Equity.  Bv 
W.  W.  Kerr,  a.m.  Oxon.     28s.       1883. 

Guide  to  the  Bar.— A  New  Guide  to 

the    Bar,    containing    the    most    recent 

Regidations  and  Examination  Papers.    By 

M.  A.  .and  LL.B.,  Barristers-at-Law.     5.v. 

A^  -  J'^  1893. 

HorslgAWLi^iTlili^jllJPpof,  including 

\Vn|A«»j.iiuLxQGI5LE3th  Edit.  By 
Clement  Elphinstone  Lloyd,  n.A. 
Oxon.     21s.  1882. 


Husband    and     Wife.— Macqieen's 

(J.  F.)  Treatise  on  the  Law  of  llusl)Mnd 
and  Wife.  3rd  Edit.  By  J.  C.  and  R.  B. 
Russell.     1  vol.     25s.  1885. 

Index  of  Cases  Judicially  Noticed, 
1865  90.— By  G.  J.  Talbot  and  IL 
Fort.     25s.  1891. 

Injunctions. — A  Treatise  on  the  Law  and 
Practice  of  Injunctions.  By  William 
Williamson  Kerr,  a.m.  3rd  Edition. 
1/.  15,v.  1888. 

Insurance.— Arnould's  (J.)  Marine  In- 
surance and  Average.  6th  Edit.  By  David 
Maclachlan.     2  vols.    60s.  1887. 

International  Law.— West  lake,  J., 

(i.e.,  on  Private  International  Law.  3rd 
Editi.ai.     16s.  1890. 

Interpleader.— Carabi;:  (M.)  on  inter- 
pleader in  the  HighCourt  of  Justice;  with 

Forms.     2nd  Edit.     6s.  1888. 

Judicial    Dictionary.— The    Judicial 

Dii  tioiiary  of  Words  and  Phrases  Judicially 
Inierpruted.   By  F.  Stroud.    30s.     1890. 

Landlord  and  Tenant.— Woodfall's 

I. aw  ol  Landlord  and  Tenant.  15th  Edit. 
By  J.  M.  Lely.     38s.  1893. 

Law  Dictionary.— Containing  Defini- 
tions of  Terms  in  modern  use,  and  the 
Rules  of  Law  alfecling  the  principal  Sub- 
jects. By  C.  Swekt,  LL.B.  In  half 
moroccii,  40s.  1882. 

Leading  Cases.  —  Smith's  Leading 
Cases  in  Vwrious  Branches  of  the  Law, 
withNotes.  OtliEdit  ByR.  HennCollins, 
Q.c,  and  R.  G.  Arhuthnut.  2  vols. 
75s.  1887. 

White  and  Tudor's  Leading  Cases  in 
Eqtiity.  A  Selection  of  Leading  Cases  in 
Equiiv,  with  Notes.  6ih  Edit.  2  vols. 
84s.    '  1886. 

Lunacy. — Pope's  Law  and  Practice  of 
Lunacy.  2nd  lildition.  ByJ.  H.  Boome, 
of  the  Middle  Temple,  and  V.  De  S. 
Fowke,  of  Lincoln's  Inn.     21s.        1892. 

Master  and  Servant.— Smith's  (CM.) 

Law  of  Master  and  Servant,  including 
Masteis  and  Workmen;  with  Statutes. 
4th  Edition.     28s.  1885. 

Maxims. — Broom's  (Dr.)  Selection  of 
Legal  Maxims,  Classified  and  Illustrated. 
Sixth  Edition.  By  H.  F.  Manisty. 
\l.\U.6d.  1884. 

Mercantile  and  Maritime  Law.— 

Smith's  (J.  W.)  Compendium  of  Mercan- 
tile Law.    inthEd.    ByJoHNMACDONELL, 

,M  A.     2  vols.     21.  2s.  1890. 

Merchant    Shipping.— A   Treatise   on 

the  Law  of  Merchant  Shipping.    4th  Edit. 

By   David   Maclachlan,  m.a.     21.  2s. 

1892. 
Mines,    Minerals.— A   Treatise   on   the 

Law   of  Mines,  Quarries,    and   Minerals. 

By  R.  F.  MacSwinney,  m.a.  35s.  1884. 
Mortgage.— Coote's  (R.  H.)  Treatise  on 

the  Law  of  Mortgage.     Fifth  Edition.      2 

vols.     :U.  1884. 

Municipal  Corporations.— The  Muni- 
cipal Corporations  Act,  1882,  and  the 
General  Rules  made  in  pursuance  thereof. 
BvT.  Geary.     8th  Edit.    1/.  18s.    1884. 
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Nisi  Prius.— Roscoe's  (H.)  Digest  of  the 
Law  of  Nisi  I'rius  Kvideuce.  IGthEdiiioii. 
By  M.Powell.     2  vols.     21.  lOs.     1891. 

PartnePShip.— A  Treatise  on  tiie  Law  of 
rartnersliip.  By  the  Eight  Hon.  Sir 
Nathaniel  Lindley,  Knt.,  one  of  the 
Lords  Justices  of  Her  Majesty's  Court  of 
Appeal.  Sixth  lidition.  By  W.  B.  Lind- 
LKY,  M.A.     35a'.  1893. 

FowKE  &  Henderson's  Partnership  be- 
tween Solicitors.  A  Collection  of  Prece- 
dents. By  V.  DE  S.  FowKE  ami  E.  B. 
HENUER.SON.  AVithan  Appendix  on  Soli- 
citors' Accounts,  by  James  Fitzpatrick, 
Fellxw  of  the  Socieiy  of  Accountants  and 
Auditors.     Price  6v.  1894. 

Patents.— Goodeve'.s  (T.M.)  Abstract  of 
lieportcd  Cases  relating  to  Letters-Patent 
forlnventions.  Vol.1.  Hoy. Svo.  PricoSOs. 
Vol.  2.  By  R.  Gritkin,  in  continuation, 
brin-ing-  (tases  froni  1883-1886.  26s.  1887. 
Practice  before  the  Comptroller  and  the  Law 
Officers,  with  an  Abstract  of  Keported 
Cases,  and  an  Appendix  bringing  the  cases 
down  to  the  eud  of  the  year  1892.  By 
T.  M.  GooDEVE.     6s.  1893. 

Appendix  separately.     2s.  6d. 

Personal  Property.— Goodeve's  Mo- 
dern Law  of  Personal  Property.  Royal 
Svo.  2nd  Ed.'BySirH.W.ELPHi.NSTONE 
and  J.  ^y.  Clark.     18s.  1892. 

Williams'  (Joshua)  Principles  of  the  Law 
of  Personal  Property,  intended  for  Stu- 
dents.    14th  Edit.     21s.  1894. 

Probate.  —  PowLES  and  Oakley.  — a 
Treatise  on  the  Principles  and  Practice  of 
the  Court  of  Probate  in  Contentious  and 
Non-Contentious  Business;  being  the  3rd 
Edition  of  Browne  on  Probate.     In  1  Vol 


30s. 


1892. 


Railway  and  Canal  Cases.— 7  Vols. 

11^- 5s.  1874  to  1891. 

Railways.— HoDOics'  (Sir  W.)  Law  of 
Railways,  Railway  Companies  and  Railway 
Investments;  with  Statutes,  Precedents, 
&c.  7th  Ed.  By  J.  JI.  Lely.  la  2  vols. 
21.  Vis.  1889. 

Real  Property.— Principles  of  the  Law 

of  Real  Property.  Intended  as  a  First  Book 
for  the  Use  of  Students  in  Conveyancing. 
By  the  late  Joshua  Williams,  Esq. 
The  17th  Edition  by  T.  C.  Williams, 
LL.n.     21s.  1892. 

Goodeve's  Modern  Law  of  Real  Property, 
uith  an  Introduction  for  the  use  of  Stu- 
dents. 3rd  Edition.  By  Sir  H.  W.  El- 
PHiNSTONE.  Professor  of  the  Law  of  Real 
and  Personal  Property  in  the  Inns  of  Court, 
and  J.  W.  Clark.     21s.  1891. 

Kelke's  Real  Property  Law.  An  Epitome 
of  Real  I'roperty  Law,  for  the  Use  of 
Students.  By  W.  H.  Hastings  Kelke, 
M.A.     6s.  1892. 

Shelford's  Real  Property  Statutes.  9th 
Ed.  by  Thomas  H.  Carson,  assisted  by 
Harold  B.  Bompas.     30s.  1892. 

Receivers.— A  Treatise  on  the  Law  and 

Practice  as  to  Receivers  appointed  by  the 
Court  of  Chancery.  By  W.  W.  Kerr. 
3rd  Edition.     IDs.  1891. 


Restraint    of    Trade.  — Matthews' 

Covenants  in  Restraint  of  Trade.  By  J.  B. 
Matthews,  Solicitor,  Worcester.  Author 
of  "A  Manual  of  the  Law  relating  to 
Married  U'onien."     9s.  1893. 

Sale,  Contract  of.— Benjamin's  (J.  P.) 
Treatise  on  tlie  Law  of  Sale  of  Personal 
Property,  with  reference  to  the  American 
Decisions  and  the  French  Code  and  Civil 
Law.    4th  Edit.    3os.  1888. 

Sale  of  Goods.— Nkwrolt.  Tlie  Sale 
of  Goods  Act,  1893,  with  Notes  by  Frank 
Newrolt,  M.A.,  Fellow  of  the  Chemical 
Society.     6s.  1894. 

Settled    Land   Acts.— The   Law   and 

Practice  under  the  Settled  Land  Acts, 
1882  to  1890.  Bv  Aubrey  St.  John 
Clerke,  B.A.     2nd' Ed.     9s.  1891. 

Settlements.— Vaizey'.s  (J.  S.  )  Treatise 

on  Settlements  upon  marriage  and  other 

occasions.     In  2  vols.  ■  3/.  3s.  1887 

Precedents  of  Settlements,  by  J.  S.  Vaizey. 

15s.  '  1888. 

Statutes. — Chiti'y's  statutes  of  Prac- 
tical Utility.  New  Edit.  By  J.  M.  Lely, 
Magna  Charta  to  1893.  In  about  12  vols. 
12/.  12s.  In  Course  of  ruhlicatio)i. 

The  Interpretation  of  Statutes.  Bv  Sir 
P.    B.    Maxwell.      2nd   Edit,      1/.   Is. 

1883. 

Stock  Exchang-e.— Melsheimer    (R. 

E.)  and  Gardner  (S.)  The  Law  and 
Customs,  with  an  Appendix  containing  the 
Official  Rules  and  Regulations.  3rd  Ed. 
7s.  Qcl.  1891. 

Support  and  Subsidence.— Banks. 

A  Treatise  on  the  Law  of  Support  for 
Land,  Buildings  and  Public  Works.  By 
G.  Banks,  m.a.     12s.  1894. 

Title. — Hints  as  to  advising  on  Title. 
2nd  Edit.    By  W.  H.  Gover.    8«.     1892. 

Torts.— The  Law  of  Torts,  by  J.  F.  Clerk 
and  W.  H.  B.  Lindsell.    25s.        1889. 

Trade  Marks.  — An  Abstract  of  Reported 
Cases  relating  to  Trade  Marks,  between 
tl:e  years  1876  and  1892  inclusive  ;  with 
the  Statutes  and  Rules.  Dy  James  Austen 
Cartmell.     2os.  1893. 

Kerly.  a  Treatise  on  the  Law  of  Trade 
Marks.  By  D.  M.  Kerly,  m.a.  25s.  1894. 

Trusts.  — Lewin's  (Thomas)  Practical 
Treatise  on  the  Law  of  Trusts.  9th  Edit. 
42s.  1891. 

Vaizey.  The  Law  relating  to  the  Invest- 
ment of  Trust  Money,  intduding  the  Trust 
Investment  Act,  1889,  and  the  List  of 
Authorised  Investments.  By  J.  S.  Vaizey. 
9s.  "  1890. 

Waste. — Bewes.  a  Treatise  on  the  Law 
of  Waste.     By  W.  A.  Bewes. 

;,- -,      .  Ntq,rly  ready. 

Wills.— JAitlftirii4-(T'')  Treatise  on  Wills. 

-^  5thEditioii.  '2vols.     3?.  lOs.       *     1893. 

Hayes  (W.)   and  Jarman's  (T.)  Concise 

Form  of  Wills ;  with  Practical  Notes.  10th 

Ed.     ByW.  B.  Megone.     21s.  1893. 
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